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opinions-;.. 

of  '••>•;. 

HON.  EDWATiD  BATES,  OF  MISSOURI:.. 

APPOINTED  MARCH  6,  1861. 


CLAIM  OP  ELIZA  B.  BURR.  •-;/   . 

Eliza  B.  Burr  intermarried  with  Colonel  Aaron  Burr,  a  revolutionary 
pensioner,  and  afterwards  obtained  a  decree  of  divorce,  absolutely  dis- 
solving the  marriage.  Held,  that  she  was  not  entitled,  on  the  death 
of  Colonel  Burr,  to  be  placed  on  the  pension  roll  as  his  widow. 

Attorney  General's  Office, 

November  6, 1863. 

Sir:  I  have  received  your  letter  of  October  22d,  relating 
to  the  claim  of  Eliza  B.  Burr,  to  be  put  upon  the  pension 
roll,  as  widow  of  Colonel  Aaron  Burr,  deceased,  who  was 
a  revolutionary  pensioner. 

It  appears,  by  your  letter,  that  Colonel  Burr  intermarried 
with  the  claimant  (Eliza  B.)  July  1,  1833,  and  that  after- 
wards, on  the  8th  day  of  July,  1836,  upon  the  application 
of  the  said  Eliza,  filed  in  the  Court  of  Chancery  of  the 
State  of  New  York,  charging  Colonel  Burr  with  adultery, 
she  was,  by  a  decree  of  that  court,  divorced.  It  appears,  w 
also,  that  the  language  of  the  decree  of  divorce  is  plain 
and  comprehensive.  It  was  not  to  effect  any  modification 
of  the  contract  of  marriage,  nor  to  produce  only  a  personal 
separation,  but  to  destroy  the  bonds  of  matrimony.  This 
is  the  language  of  the  decree,  as  stated  in  your  letter — 
"  that  the  marriage  between  the  said  complainant  and  the 
said  Aaron  Burr  be  dissolved,  and  the  same  is  hereby 
dissolved  accordingly.  And  the  said  parties  and  each  of 
them  are  and  is  free  from  all  obligations  thereof." 

After  this  decree,  on  the  14th  day  of  September,  1836, 
Colonel  Burr  died.  And  now,  under  these  circumstances, 
the  lady  claims  to  be  his  widow,  and,  as  such,  to  be  put 
upon  the  pension  roll. 

yol.  xi. — 1 

t 
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HONVHIWARD  BATES. 


CoUoq  kicked  Up  at  Sea. 


I  do  not  see  tfr&fegal  possibility  of  doing  it.  A  widow 
I  understand-to' he  a  wife  that  outlives  her  husband.  And 
if  the  decreed  *he  ^ew  York  court  be  legal  and  valid, 
(and  it  JsT-not  impeached,)  it  must  be  true  that  Mrs.  Burr 
had'^o  Husband,  and  Colonel  Burr  had  no  wife,  at  and 
iupajediately  before  his  death. 

,•/•$*  my  opinion,  she  is  not  his  widow,  and,  therefore,  not 
mm  '"Mrtitled  to  be  put  upon  the  pension-roll. 
v v*  •    And  as  to  the  resolution  of  the  House  of  Representatives, 
•/•'  to  which  you  refer,  it  does  not,  in  my  judgment,  touch  the 
merits  of  the  claim.  * 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 
Hon.  J.  P.  Usher, 

Secretary  of  (he  Inferior 


COTTON  PICKED  UP  AT  SEA. 

The  Secretary  of  the  Navy  has  not  authority,  in  all  cases,  to  direct  distri- 
bution of  the  proceeds  of  cotton  found  floating  at  sea  and  picked  up  by 
vessels  of  the  Navy. 

Attorney  General's  Office, 

November  20, 1863. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  7th  instant,  requesting  to  be  advised 
whether  the  Mavy  Department  has  any  authority  to  direct 
a  distribution  in  cases  where  bales  of  cotton,  floating  at 
sea,  have  been  picked  up  by  vessels  of  the  Navy. 

It  is  difficult,  if  not  impossible,  to  lay  down  any  general 
rule  to  control  the  disposition  of  all  cotton  floating  at  sea, 
which  may  be  picked  up  by  our  naval  vessels.  The  rules 
proper  to  each  case  will  depend  on  the  peculiar  facts  of 
such  case.  But,  I  presume,  that  all  such  cotton  will  be  in 
one  of  three  classes : 
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TO  THE  SECRETARY  OP  THE  NAVY.      3 

Ootton  Picked  Up  at  Sea. 

1st  It  may  be  cotton  thrown  overboard  by  in  enemy, 
or  by  a  blockade-runner,  in  the  attempt  to  escape  capture, 
and  taken  with  the  vessel  itself  as  prize.  In  this  case,  it 
should  be  judicially  proceeded  against  as  prize,  as  has 
happened,  if  I  am  not  mistaken,  in  at  least  one  instance, 
where  both  vessel  and  cotton  were  condemned  by  Judge 
Sprague,  at  Boston. 

2d.  Or  it  may  be  cotton  washed  or  thrown  overboard 
from  our  own  or  a  friendly  vessel,  in  circumstances  of  peril 
or  distress,  and  rescued  from  loss  by  one  of  our  naval 
cruisers.  This,  or  the  like,  would  present  a  case  for  the 
ordinary  claim  of  salvage. 

8d.  Or,  lastly,  it  may  be  a  maritime  derelict. 

To  constitute  a  maritime  derelict,  the  property  at  sea  must 
not  only  be  abandoned,  but  the  abandonment  must  be 
without  hope  of  recovery.  (2  Kent's  Com.,  357,  and  cases 
citfed.)  And  when  such  derelicts  are  found,  they  are  to  be 
held  by  the  general  rule  of  civilized  countries,  perquisites 
or  droits  of  the  admiralty,  subject  to  be  reclaimed  by  the 
owner,  but  without  any  other  claim  on  the  part  of  the 
finder  than  to  his  reasonable  salvage  remuneration.  (The 
Aquilla,  1  Rob.  Adm.  Rep.,  32;  1  Hagg.,  383;  2  Kent's 
Com.,  258,  note,  and  cases  cited.) 

What  constitutes  a  reasonable  salvage  remuneration,  is, 
of  course,  a  question  for  judicial  determination  in  each 
case. 

I  do  not,  therefore,  perceive  that  in  any  case  of  cotton 
picked  up  by  naval  vessels  at  sea,  the  Navy  Department 
has  authority  to  direct  distribution.     And  I  would  respect- 
fully advise  you  against  the  exercise  of  such  a  power. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 

Hon.  Gideon  Welles, 

Secretary  of  the  Navy. 
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HON.  BDWAED  BATES 


Case  of  Steamer  Hoboken. 


CASE  OF  THE  STEAMER  HOBOKEN 

The  Attorney  General  has  no  power  to  give  an  official  opinion  on  questions 
referred  to  him  by  the  Secretary  of  the  Treasury,  at  the  request  of  the 
Third  Auditor,  for  the  guidance,  not  of  the  Secretary,  but  of  the  Third 
Auditor,  in  a  case,  under  the  act  of  March  3, 1849,  chap.  129,  which  can- 
not come  before  the  Secretary. 

Attorney  General's  Office, 

November  10.  3863. 

Sir  :  On  the  15th  ultimo,  the  Hon.  L.  E.  Chittenden, 
Acting  Secretary  of  the  Treasury,  transmitted  to  me  a 
statement  from  the  Third  Auditor  of  the  Treasury,  rela* 
tive  to  a  claim  pending  before  that  officer,  for  the  value 
of  the  steamer  "Hoboken,"  and,  at  the  request  of  the 
Third  Auditor,  asked  my  opinion  on  certain  questions 
arising  on  that  claim. 

I  find,  by  reference  to  the  statement  of  the  Third  Au- 
ditor, that  this  claim  is  pending  before  him  under  the  fifth 
section  of  the  act  of  March  3, 1863,  chap.  78,  which  is  an 
amendment  to  the  act  of  March  3, 1849,  chap.  129,  (9  Stats., 
414,)  to  provide  for  the  payment  of  horses  and  other 
property  lost  or  destroyed  in  the  military  service  of  the 
United  States. 

The  last-named  act  provides  a  method  of  payment  fc?r 
horses  and  other  property  named,  lost  or  destroyed  in  the 
military  service  of  the  United  States,  by  any  of  the  means 
specified  in  the  first  and  second  sections;  and  the  fifth 
section  of  the  act  of  1863  declares  that  the  second  section 
of  the  act  of  1849  "  shall  be  construed  to  include  steam- 
boats and  other  vessels,  and  railroad  engines  and  cars,  in 
the  property  to  be  allowed  and  paid  for  when  destroyed  or 
lost  under  the  circumstances  provided  for  in  said  act." 

The  third  section  of  the  act  of  March  3,  1849,  directs 
that  the  claims  provided  for  under  that  act  "shall  be  ad- 
justed by  the  Third  Auditor  under  such  rules  as  shall  be 
prescribed  by  the  Secretary  of  War,  under  the  direction 
or  with  the  assent  of  the  President,"  &c,  and  the  fourth 
section  provides  "that  all  adjudications  of  said  Auditor 
upon  the  claims  above  mentioned,  whether  such  judgments 


Digitized  by  VjOOQ IC 


TO  THE  SECEETAEY  OF  THE  TEEASUEY.   5 

Case  of  Steamer  Hoboken. 

be  in  favor  of  or  adverse  to  the  claim,  shall  be  entered  in 
a  book  provided  by  him  for  that  purpose,  and  under  his 
direction ;  and  when  such  judgments  shall  be  in  favor  of 
such  claim,  the  claimant  or  his  legal  representative  shall 
be  entitled  to  the  amount  thereof,  upon  production  of  a 
copy  thereof,  certified  by  said  Auditor,  at  the  Treasury 
of  the  United  States." 

It  thus  appears  that  the  claim  in  this  case  belongs  to  a 
class  of  claims  which  are  by  law  committed  to  the  special 
jurisdiction  of  the  Third  Auditor,  and  to  be  disposed  of 
by  his  judgment  alone,  under  the  rules  prescribed  by  the 
Secretary  of  War,  with  the  direction  or  assent  of  the 
President.  And  upon  the  judgment  of  the  Auditor  alone, 
the  claimant,  if  that  judgment  be  favorable,  is  entitled  to 
payment,  without  any  further  proceedings  than  the  pro- 
duction of  a  certified  copy  thereof  at  the  Treasury.  What- 
ever may  be  the  power  of  the  President,  or  Secretary  of 
War,  to  control  the  judgment  of  the  Auditor  in  any  given 
case,  under  the  terms  of  the  statute,  it  seems  clear  that 
there  can  be  no  resort  in  Tiny  such  case  from  the  Auditor 
to  the  Secretary  of  the  Treasury.  The  Auditor,  by  the 
terms  of  his  authority,  acts  independently  of  his  proper 
official  chief,  and  I  do  not  see  how,  in  a  case  under  the 
statute,  there  can  be  any  appeal  from  his  decision  to  the 
Head  of  the  Treasury  Department.  It  is  not,  therefore, 
a  case  in  which  it  would  be  proper  for  me  to  give  an  offi- 
cial opinion. 

In  a  letter  to  you,  dated  the  23d  of  October,  1863, 1  had 
the  honor  to  express  my  views  of  the  extent  of  the  au- 
thority and  duty  of  the  Attorney  General,  in  giving  his 
official  opinions,  in  the  following  language :  "  By  long  and 
unbroken  construction  and  practice,  it  has  been  settled 
that  the  Attorney  General  acts,  in  performing  this  legal 
duty,  simply  as  the  law  adviser  of  the  President  and  Heads 
of  Departments.  He  is  bound,  upon  points  of  law  and 
facts  stated  by  them,  to  give  legal  opinions  in  aid  of  their 
judgment,  in  matters  for  their  decision.  *  *  *  * 
He  is  not  the  official  legal  adviser  of  any  subordinate 
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officer  of  any  department,  except  the  Solicitor  of  the 
Treasury.  It  is  true  that  he  often  gives  to  Heads  of  De- 
partments advice  and  opinions  upon  questions  arising  in 
the  bureaux  of  their  respective  departments,  but  such 
advice  and  opinions  are  iutended  to  aid  only  the  judgment 
of  the  Secretary  himself  in  deciding  such  questions.  To 
enlarge  the  rule  beyond  this  extent,  would  not  only  be 
unwarranted  by  law,  but  would  convert  the  Attorney 
General's  office  into  a  sort  of  general  appellate  court, 
where  dissatisfied  claimants  might  seek  relief  from  adverse 
decisions,  and  subordinate  executive  officers  find  a  way  of 
escape  from  official  labor  and  responsibility." 

I  have  applied  this  rule  to  ordinary  cases  before  the 
accounting  officers,  which  might  have  been  brought  before 
the  Secretary  of  the  Treasury,  but  which,  in  fact,  were  not 
before  him,  my  opinion  being  asked  to  aid  the  accounting 
officers  only  in  their  action.  And  if  I  was  right  then,  I 
would  be  clearly  wrong  now  to  give  an  opinion  in  a  case 
which  not  only  is  not  before  the  Secretary  of  the  Treasury, 
but  which  evidently  cannot  reach  him.  My  opinion  would 
simply  be  advice  to  the  Auditor  and  not  to  the  Secretary, 
and  this  I  have  no  power  by  law  to  give.  I,  therefore, 
respectfully  decline  to  respond  to  the  questions  submitted 
by  the  Auditor,  aud  herewith  return  the  papers  for  his 
action.  And  I  do  this  the  more  readily,  as  I  recognize  in 
his  very  clear  and  comprehensive  presentment  of  the  case, 
his  entire  ability  to  decide  it  rightly,  without  my  aid. 

I  ought  to  say,  in  candor,  that  my  present  conclusion 
does  not  accord  with  my  action  in  Porter's  case,  which  was 
a  claim  before  the  Third  Auditor  under  the  act  of  March 
3,  1849,  referred  to  the  Attorney  General  for  his  opinion. 
That  case  was  left  here  by  my  predecessor,  and  was  con- 
sidered by  me  soon  after  I  came  into  office,  and  when  I 
was  less  familiar  than  now  with  the  limits  of  my  official 
powers  and  duties.  Had  I  known  then,  as  I  have  since 
learned,  how  often  the  Attorney  General's  office,  which 
has  no  machinery  to  ascertain  and  test  the  accuracy  or 
trustworthiness  of  alleged  facts,  is  sought  by  doubtful 


Digitized  by  VjOOQ iC 


TO  THE  SECBETARY  OP  STATE. 


Bristol's  Case- 


claims  as  a  refuge  from  the  more  thorough  and  searching 
investigations  of  the  accounting  officers  and  the  Court  of 
Claims,  I  should  then  have  applied  to  that  case  the  rule 
which  I  now  apply  to  this  one. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 
Hon.  S.  P.  Chase, 

Secretary  of  the  Treasury. 


BRISTOL'S  GASB. 

L  A  claimant  of  money  payable  from  the  Treasury  has  the  right  to  ohooae 
his  own  agents  and  attorneys  for  collection,  and  to  change  them  at 
pleasure. 

%  In  the  absence  of  special  contract,  fees  or  compensation,  payable  by  a 
claimant  to  his  attorney,  constitute  a  general  charge  against  the 
client,  but  not  a  specific  lien  on  the  subject-matter  of  the  suit. 

8.  The  conflicting  equities  between  a  claimant  and  his  attorneys  should  be 
left  by  the  Executive  Department  to  be  settled  before  the  courts. 

Attorney  General's  Office, 

December  21, 1863. 

Sir  :  The  case  stated  in  your  letter  of  the  17th  of  De- 
cember, is,  substantially,  this :  Volney  R.  Bristol  had  a 
claim  for  money  against  the  Republic  of  Costa  Rica,  which 
was  submitted,  for  adjudication,  to  the  joint  Commission 
of  the  United  States  and  Costa  Rica.  The  claim  was 
prosecuted  before  the  board,  to  a  final  award  in  favor  of 
the  claimant,  by  M.  Henry  L.  Rider/  his  attorney,  who 
held  sufficient  power  of  attorney,  authorizing  him  to  prose- 
cute the  claim, "  and  to  demand,  recover,  and  receive"  the 
money. 

Afterwards,  and  after  the  final  award,  on  the  14th  of 
November,  1863,  Bristol,  the  claimant,  gave  another  power 
of  attorney  to  Foster  &  Thompson  "  to  collect  the  instal- 
ments as  they  should  become  due  under  the  award,"  and 
they,  Foster  &  Thompson,  under  the  last  power,  now  claim 
payment. 
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The  letter  then  proceeds  to  say :  "  Rider  having  obtained 
an  equitable  interest  in  the  claim,  by  prosecuting  it  up  to  the 
award,  the  inquiry  is  respectfully  addressed  to  you  whether 
it  is  proper  for  this  Department  (which  has  received  the 
amount  of  the  award  from  Costa  Rica,  for  the  purpose  of 
payment,)  to  pay  it  to  Foster  &  Thompson,  under  the 
power  of  attorney  given  by  Bristol  to  them  ?" 

Upon  the  case  stated,  I  have  no  doubt  at  all  about  the 
propriety  of  paying  the  money  to  Foster  &  Thompson. 
To  refuse  to  do  it  would  be  to  deny  the  right  of  Bristol  to 
choose  his  own  agents  and  attorneys,  and  to  change  them 
at  his  own  pleasure. 

"A  power  coupled  with  an  interest"  has  been  sometimes 
held  by  the  courts  not  revocable  at  the  pleasure  of  the 
grantor.  But  here  there  is  no  apparent  interest  in  Rider. 
The  claim  was  Bristol's,  not  Rider's;  and  there  is  no  sug- 
gestion even  that  Rider  had  any  legal  interest  in  it.  It  is, 
indeed,  suggested  that  Rider  "obtained  an  equitable  interest 
in  the  claim  (not  by  virtue  of  any  prior  right  in  the  subject 
matter,  but)  by  prosecuting  it  up  to  the  award"  I  confess 
my  inability  to  see  how  any  equitable  claim  upon  the  fund 
can  accrue  to  him  on  that  account.  Nothing  is  said  in  the 
statement  about  fees  or  compensation;  and  if  we  must 
assume  that  fees  were  earned  and  due,  still,  in  the  absence 
of  special  contract,  such  fees  do,  undoubtedly,  constitute 
a  general  charge  against  the  client,  and  not  a  specific 
lien  upon  the  subject-matter  of  the  suit. 

The  right  of  Bristol  to  receive  his  money  by  the  hands 
of  his  chosen  attorneys,  Foster  &  Thompson,  seems  to  me  a 
plain,  legal  right.  And  I  think  it  would  be  prudent  in 
the  Department  to  follow  the  law,  and  leave  the  parties  to 
settle  their  conflicting  equities,  if  any  they  have,  before 
the  judicial  tribunals.  * 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

EDWARD  BATES. 


Hon.  Wm.  H.  Seward, 

Secretary  of  State. 
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CLAIM  OF  COMMODORE  WILKES. 

1.  The  commander  of  a  squadron  is  not  entitled  to  share  in  prizes  taken 

by  a  vessel  of  that  squadron  after  he  has  transferred  the  command  to 
his  successor,  although  the  captures  were  made  in  pursuance  of  in- 
structions issued  by  such  commander  before  the  transfer  of  his  com- 
mand. 

2.  The  flag-officer  of  a  squadron  is  not  entitled  to  the  share  of  prize-money, 

accruing  to  the  captain  of  his  flag-ship,  from  captures  made  by  that 
ship  while  her  captain  was  detached  on  account  of  illness,  and  the 
flag-officer  was  de i  facto  in  command  of  her. 

Attorney  General's  Office, 

March  4, 1864. 

Sir  :  Before  proceeding  to  consider  the  questions  sub- 
mitted to  me  by  your  letter  of  the  15th  of  November  last, 
relative  to  the  claim  of  Commodore,  late  Acting  Rear 
Admiral,  Charles  Wilkes,  to  portions  of  certain  prize 
moneys,  I  ought  to  explain  that  I  have  found  it  absolutely 
impossible  to  give  them  earlier  attention,  under  the  great 
pressure  of  labor  and  responsibility  which  the  prolonged 
session  of  the  Supreme  Court  and  other  duties,  which 
could  not  be  postponed,  have  imposed  on  me  for  some 
months  past. 

Tour  letter  states  that  Commodore  Wilkes  presents  two 
claims  to  prize  money,  on  the  validity  of  which  you  request 
my  opinion,  viz : 

1.  A  claim  to  share,  as  commander  of  a  squadron,  in 
captures  made  after  he  had  transferred  the  command  of 
the  squadron  to  his  successor.  On  this  claim  you  state 
that  the  captures  in  which  he  claims  to  share,  were  made 
subsequently  to  the  transfer  of  his  command.  You  do  not 
give  the  dates  of  the  transfer  of  command  and  of  the  cap- 
tures, but  Commodore  Wilkes,  in  his  communication  to 
me  of  the  14th  of  November,  1863,  states  that  the  transfer 
of  his  command  to  Commodore  Lardner,  at  headquarters, 
took  place  on  the  20th  of  June,  but  that  he  remained 
within  the  limits  of  the  station  until  the  2d  of  July.  He 
also  states  that  the  captures  in  question  were  made  by  the 
"  Santiago  de  Cuba"  on  the  21st  and  22d  of  June.     He 
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alleges  that  sometime  previous  to  the  transfer  of  his  com- 
mand to  Commodore  Lardner,  he  had  issued  orders  to 
Commander  Wyman,  of  the  "  Santiago  de  Cuba,"  to  cruise 
with  special  instructions  for  the  purpose  of  making  these 
captures. 

The  fifth  clause  of  section  third  of  the  act  for  the  better 
government  of  the  Navy  of  the  United  States,  approved 
July  17,  1862,  (12  Stats.,  600,)  provides  that  "no  com- 
mander of  a  fleet  or  squadron  shall  be  entitled  to  receive 
any  share  of  prizes  taken  by  vessels  not  under  his  imme- 
diate command;  nor  of  such  prizes  as  may  have  been 
taken  by  ships  or  vessels  intended  to  be  placed  under  his 
command  before  they  have  acted  under  his  immediate 
orders;  nor  shall  a  commander  of  a  fleet  or  squadron 
leaving  the  station  where  he  had  the  command,  have  any 
share  in  the  prizes  taken  by  ships  left  on  such  station  after 
he  has  gone  out  of  the  limits  of  his  said  command,  nor 
after  he  has  transferred  his  command  to  a  successor." 

If,  then,  Commodore  Wilkes  transferred  his  command 
of  the  squadron,  of  which  the  "  Santiago  de  Cuba"  was  a 
part,  to  Commodore  Lardner  on  the  20th  of  June,  and 
that  vessel  made  the  captures  in  question  on  the  21st  and 
22d  of  June,  it  is  quite  certain  that  on  the  two  days  last 
named,  neither  the  "  Santiago  de  Cuba,"  nor  the  squadron 
to  which  she  belonged,  was  under  the  immediate  command 
of  Commodore  Wilkes,  and  that  the  captures  were  made 
"  after  he  had  transferred  his  command  to  a  successor." 
This  is  too  clear  for  argument,  and,  upon  the  facts  stated, 
I  do  not  see  how  the  claim  of  Commodore  Wilkes  can  be 
sustained  without  a  direct  violation  of  the  plain  provisions 
of  the  law. 

I  have  given  to  the  argument  of  Commodore  Wilkes 
attentive  consideration,  but  I  find  nothing  to  disturb  this 
conclusion.  The  question  you  have  submitted  is,  not  what 
proportion  of  the  prize  money  is  due  to  Commander  Wy- 
man, nor  whether  any  of  it  is  due  to  Commodore  Lardner, 
aud,  therefore,  I  do  not  perceive  the  relevancy  of  the  argu- 
ment of  Commodore  Wilkes  on  those  points.    Nor  is  the 
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question  of  his  right  to  the  prize  money,  resulting  from 
these  captures,  affected  by  the  fact  stated  by  him  that  the 
captures  were  made  under  his  special  instructions  issued 
to  Commander  Wy  man  for  that  purpose.  Whatever  might 
have  been  his  direct  agency  in  effecting  the  captures,  any 
claim  based  thereon  is  sufficiently  answered  by  the  fact, 
that,  under  the  statute,  his  right  depends  only  on  the 
question  when  the  transfer  of  command  was  made,  not  on 
any  equity  arising  out  of  his  service  prior  to  that  transfer. 
As  to  the  precedent  cited  by  him  in  the  case  of  Commo- 
dore Stockton,  commanding  the  Pacific  squadron  in  1847, 
I  will  only  add  that  whatever  might  have  been  its  authority 
under  the  act  of  April  23, 1800, 1  do  not  think  it  of  any 
force  against  the  express  words  of  the  act  of  July  17, 1862, 
which  are  not  found  in  the  former  act. 

2.  The  second  claim  of  Commodore  Wilkes  is  for  the 
share  of  prize  money  accruing  to  the  commander  of  the  ship 
which  he  occupied  as  his  flag  ship.  You  inform  me  that  the 
captain  of  the  flag  ship  having  been  detached  in  consequence 
of  illness,  Commodore  Wilkes  states  that  he  "  was  actually 
the  captain/'  and  performed  the  duties,  and  he  suggests 
that  if  he  is  precluded  from  being  allowed  the  shares,  both 
of  the  commander  of  the  squadron  and  captain  of  the  ship, 
he  may  be  "  allowed  to  choose  to  receive  the  share  of  the 
captain."  You  state  that  the  Department  is  unable  to 
inform  me  of  any  usage  or  precedent  bearing  on  this  claim. 
But  you  add  that  "the  commander  of  a  squadron  has  the 
command  and  may  direct  the  movements  and  regulate  the 
discipline  of  any  vessel  in  his  squadron,  not  more  of  the 
flag  ship  than  of  any  other,  though  it  is  natural  that  he 
should  exercise  more  supervision  and  command  in  the 
vessel  where  he  is  personally  present;  that,  by  naval  usage, 
when  the  commanding  officer  of  a  vessel  is  removed  from 
his  command  and  no  successor  is  appointed,  the  vessel  still 
remaining  in  commission*,  the  line  officer  next  in  rank 
succeeds  to  the  command  as  a  matter  of  course;  that 
Commodore  Wilkes  was  not  required  by  any  ordeo>  regu- 
lation, or  usage,  to  act  as  the  captain  of  his  flag  ship ;  that 
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had  the  Department  devolved  this  duty  upon  him  without 
his  consent,  he  might  have  sought  relief  from  such  an 
order  on  the  ground  that  it  not  only  derogated  from  his 
rank,  but  interfered  with  his  more  important  duties  and 
responsibilities."  Tou  also  state  that  the  Department 
would  decline  to  avail  itself  of  the  voluntary  assumption 
by  Commodore  Wilkes  of  the  duties  of  a  captain,  as  a 
precedent  to  require  such  duty  hereafter  of  any  flag  officer, 
such  precedent  being  an  unsafe  one. 

It  thus  appears  that,  at  the  time  the  right  to  the  p,rize 
money  in  question  occurred,  Commodore  Wilkes  was  the 
flag  officer  of  the  squadron  of  which  the  capturing  vessel 
was  a  part;  that  that  vessel  was,  at  the  time,  his  flag  ship, 
and  its  captain  was  "detached"  by  reason  of  illness;  that 
Commodore  Wilkes  was  not  acting  as  captain  of  the  vessel 
under  any  orders  from  the  Department,  but,  on  the  con- 
trary, that  the  Department  declines  to  recognize  him  as 
such  captain,  or  to  admit  that  he  possessed  the  right  or  was 
charged  with  the  duty  of  assuming  that  position;  and  that 
by  naval  usage  in  such  case,  the  line  officer  next  in  rank 
to  the  captain  succeeds  to  the  command.  Under  these 
circumstances,  I  do  not  see  how  the  claim  of  Commodore 
Wilkes  to  the  captain's  share  of  prize  money  can  be 
allowed.  As  commanding  officer  of  the  squadron,  the 
statute  sets  apart  to  him  a  portion  of  the  prize  money. 
That  portion  he  is  entitled  to  receive,  whether  he  acted  as 
commander  of  the  capturing  ship  or  not.  The  question 
then  is,  not  whether  he  shall  receive  the  commander's 
share  in  lieu  of  it,  but  whether  he  shall  receive  the  com- 
mander's share  in  addition  to  it.  Certainly  the  statute  did 
not  intend  that  both  shares  should  go  to  one  person,  for, 
all  through,  it  treats  them  as  going  to  different  persons. 
But  I  must  assume,  on  your  statement,  that  Commodore 
Wilkes  had  no  right  to  assume  the  relation  of  commander 
of  the  ship,  and  that,  therefore,  he  was  not  in  fact  such 
commander.  True,  he  might  have  chosen  by  virtue  of  his 
higher  authority  to  do  those  things  on  board  the  ship, 
which  the  commander,  if  on  board,  should  have  done. 
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But  this  did  not  make  him  the  commander  and  give  him 
the  status  which,  by  law  and  regulation,  that  officer  has. 
Nothing  less  than  the  express  or  implied  consent  of  the 
Department  could  give  him  that  status,  and  even  with  that 
consent  it  would  be  a  serious  question,  under  the  statute 
distributing  prize  money,  whether,  so  long  as  he  was  com- 
mander of  the  squadron  and  as  such  entitled  to  his  fixed 
share  of  prize  money,  he  could  also  be  captain  of  one  of 
its  ships  and  draw  the  captain's  share  also.  But  here  the 
consent  of  the  Department  was  not  given,  and  the  usage 
of  the  naval  service  gave  the  command  of  the  ship  to  the 
officer  next  in  rank  to  the  detached  commander.  If  then 
Commodore  Wilkes  chose  to  assume  the  duties  of  an  office 
which  neither  law  nor  usage,  nor  the  orders  of  the  Navy 
Department,  imposed  ou  him,  the  performance  of  those 
duties  confers  no  legal  right  to  the  advantages  and  emolu- 
ments which  by  law  belong  to  that  office,  especially  where 
those  advantages  and  emoluments  could  only  be  allowed 
in  derogation  of  the  rights  of  others. 

For  if  there  was  a  commander  of  the  capturing  vessel  in 
law  or  fact,  within  the  terms  of  the  statute  of  distribution, 
at  the  time  the  capture  was  made,  he  is  entitled  to  the 
commander's  share.  If  there  was  no  such  commander, 
then  that  share  is  part  of  the  common  fund,  in  which  all 
concerned  have  a  proportional  right.  In  either  event,  to 
allow  it  to  a  higher  officer,  otherwise  provided  for  in  the 
distribution,  would  be  to  take  that  much  from  the  party  or 
parties  entitled  to  it. 

In  my  opinion,  the  claim  of  Commodore  Wilkes  to  this 
share  ought  not  to  be  allowed. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 

Hon.  Gideon  Welles, 

Secretary  of  the  Ngvy. 
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APPEAL  OP  ILLINOIS  TO  THE  PRESIDENT. 

L  Under  the  act  of  March  3,  1857,  requiring  the  Commissioner  of  the 
General  Land  Office  to  state  an  account  between  the  United  States 
and  the  State  of  Illinois,  of  the  "two  per  cent,  fund,"  the  State  has 
no  legal  right  to  take  an  appeal  to  the  President,  and  require  him  to 
state  such  account,  after  the  refusal  of  the  Commissioner  of  the 
General  Land  Office  and  of  the  Secretary  of  the  Interior  to  comply 
with  the  law. 

2  The  President  is  not  an  Auditor  or  Comptroller  of  Accounts,  nor  the 
Accountant  General  of  the  Nation ;  hut  he  may  require  an  account- 
ing officer,  and  other  subordinate  Executive  officers,  to  perform  the 
duty  imposed  on  them  by  statute. 

8.  The  opinions  of  the  Attorneys  General,  touching  the  relation  of  the 
President  towards  the  administrative  officers  of  the  Departments 
and  Bureaux,  reviewed. 

Attorney  General's  Office, 

March  8, 1864. 

Sir  :  I  beg  to  be  excused  for  the  long  delay  which  has 
happened  in  answering  upon  the  matter  which  you  referred 
to  me  some  time  in  January  last,  touching  the  claim  of  the 
State  of  Illinois  against  the  United  States,  on  account  of 
the  two  per  cent,  fund,  so  called.  I  lost  several  weeks  by 
sickness,  and  then  business,  both  in  the  office  and  in  the 
Supreme  Court,  which  would  not  brook  delay,  compelled 
me  to  postpone  the  consideration  of  this  matter  until  now. 

The  memorandum  which  you  sent  me  does  not,  specific- 
ally, state  the  questions  or  points  of  law,  upon  which  you 
require  my  opinion.  But,  judging  from  a  careful  exami- 
nation of  your  memorandum,  and  some  of  the  papers 
which  accompanied  it,  I  suppose  the  questions  intended 
for  my  consideration  may  be  fairly  stated  in  the  following 
form : 

Under  the  acts  of  March  2,  1855,  and  March  3,  1857, 
"the  State  of  Illinois  has  applied  to  have  the  Commis- 
sioner of  the  General  Land  Office  state  an  account  between 
the  United  States  and  said  State,  and  to  have  allowed  and 
paid  over  to  said  State  such  amount  as  shall  thus  be  found 
due.  The  Secretary  of  the  Iuterior,  to  whose  Department 
the  General  Land  Office  and  the  Commissioner  thereof 
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pertain,  takes  cognizance  of  the  case,  and  disallows  the 
claim  of  the  State  to  have  either  payment  or  accounting. 
From  this  decision  of  the  Secretary  of  the  Interior,  the 
State  appeals  to  you,  as  President  of  the  United  States," 
and  asks  you  to  do,  as  President,  what  the  statutes  require 
to  be  done  by  the  Commissioner  of  the  General  Land 
Office.    And  so,  the  question  is, 

Has  the  State  of  Illinois  any  legal  right  to  take  such 
appeal,  and  thereby  impose  upon  the  President  the  legal 
duty  to  do  what  the  law  plainly  requires  to  be  done  by  the 
Commissioner — i.  e.,  to  state  the  account,  £c? 

I  am  clearly  of  opinion  that  no  such  appeal  lies.     The 
President  is  not  the  accountant-general  of  the  nation;  is  . 
not  an  auditor  or  comptroller  of  accounts. 

The  act  of  March  3,  1857,  section  2,  (11  Stats.,  200,) 
declares,  "  That  the  said  Commissioner  shall  also  state  an 
account  between  the  United  States  and  each  of  the  other 
States,  upon  the  same  principles,  and  shall  allow  and  pay," 
Ac.  By  the  terms  of  this  act,  no  powers  are  granted  to, 
nor  duties  imposed  upon,  either  the  President  or  the 
Secretary  of  the  Interior,  but  only  to  and  upon  the  Com- 
missioner of  the  General  Land  Office.  And  is  it  now  to 
be  denied  that  Congress  has  power  to  distribute  the  min- 
isterial functions  of  Government  among  the  functionaries 
of  its  own  creation  ?  The  practice  is  coeval  with  the  Gov- 
ernment, and  is  in  actual  exercise  every  day.  In  fact,  the 
contrary  theory  is  simply  impossible  in  practice ;  for  neither 
the  President,  nor  any  Head  of  a  Department,  could,  by 
any  degree  of  laborious  industry,  revise  and  correct  all  the 
acts  of  his  subordinates.  And  if  he  could,  as  the  law  now 
stands,  it  would  be  as  illegal  as  unwise. 

Although  the  President  cannot  be  substituted  for  all  his 
subordinates,  and  required  to  do  all  their  work,  in  any 
contingency,  yet  doubtless,  in  onet  sense,  he  has  a  general 
oversight  of  all  the  officers  of  Government.  For,  by  the 
Constitution,  it  is  his  duty  to  "  take  care  that  the  laws  be 
faithfully  executed."  And,  in  the  discharge  of  that  duty, 
he  will,  of  course,  act  according  to  the  subject-matter  and 
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the  nature  of  each  case  before  him.  If  the  party  who  will 
not  execute  the  law  be  a  Judge,  the  President  cannot  per- 
form his  judicial  duties;  All  he  can  do  is  to  give  the 
proper  information  to  the  House  of  Representatives,  who 
may,  if  it  think  proper,  apply  the  remedy  of  impeachment. 
But  if  the  offender  be  a  ministerial  officer,  civil  or  military, 
the  remedy  is  in  the  President's  own  hand,  and  of  easy 
application.  He  has  nothing  to  do  but  turn  him  out,  and 
fill  his  place  with  another  man. 

Under  the  act  of  1857,  it  is  the  plain  duty  of  the  Com- 
missioner of  the  General  Land  Office  to  state  the  account. 
I  think  he  ought  to  be  required  to  do  it;  for  no  one  else 
.(not  the  Secretary  of  the  Interior  nor  the  President)  can 
do  it  for  him.  It  is  no  objection  to  stating  the  account, 
that  the  Commissioner  thinks  there  is  no  balance  in  favor 
of  the  claimant;  for  if  that  be  so,  the  fact  will  appear,  all 
the  plainer,  when  the  account  is  stated. 

I  forbear  all  further  argument,  and  content  myself  with 
referring  you  to  numerous  opinions  of  my  predecessors, 
(as  collated  below,)  by  which  the  doctrines  I  advance  are 
fully  settled  for  this  office. 

The  question  of  the  President's  power  to  interfere  with 
the  action  of  the  accounting  officers  in  the  settlement  of 
accounts,  repeatedly  came  before  Attorney  General  Wirt, 
and  he  held  that  the  duty  imposed  upon  the  President  to 
take  care  that  the  laws  be  faithfully  executed,  placed  the 
officers  engaged  in  the  execution  of  the  laws  under  his 
general  superintendence,  and  required  him  to  see  that  they 
did  their  duty  faithfully,  and  on  their  failure,  to  cause  them 
to  be  displaced,  prosecuted,  or  impeached,  according  to 
the  nature  of  the  case.  JJut  it  did  not  mean  that  he  should 
execute  the  laws  in  person — which  would  be  absurd  and 
impossible.  That  where  the  laws  require  a  particular 
officer  by  name  to  perform  a  duty,  not  only  must  he  per- 
form it,  but  no  other  officer  can  lawfully  do  so,  and  were 
the  President  to  perform  it,  so  far  from  taking  care  that 
the  laws  were  faithfully  executed,  he  would  be  violating 
them  himself,  and  he  held  that  the  President  had  no  power 
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to  interfere  with  the  accounting  officers  so  long  as  they 
performed  their  duties  faithfully.  (1  Op.  Atty.  Genl.,  624; 
Ibid,  636;  lb.,  678;  lb.,  706.) 

Although  Attorney  General  Taney,  in  Tharp's  case,  (2 
Op.,  463,)  seemed  to  think  that  where  a  claim  had  been 
rejected  by  the  accounting  officers,  and  their  decision  con- 
firmed by  the  Secretary  of  War,  an  appeal  might  lie  to  the 
President,  it  is  clear  that  such  was  not  his  well-considered 
opinion.  For  in  Grice's  case,  (2  Op.,  481,)  where  tho  claim 
was  rejected  by  the  accounting  officer,  he  declared  that  no 
appeal  would  lie  from  their  decision  to  the  President. 
And  in  Genial  Taylor's  case,  (2  Op.,  507,)  where  the 
President  was  asked  to  dismiss  a  suit  on  the  ground  that 
the  accounting  officers  had  not  allowed  certain  credits, 
Attorney  General  Taney  advised  him  that  the  law  con- 
templated no  appeal  to  the  President,  and  that  he  did  not 
possess  the  power  to  examine  into  the  correctness  of  the 
accounts  to  repair  errors  that  the  accounting  officers,  ap- 
pointed by  law,  might  have  committed.  Again,  in  Hogan's 
case,  where  the  President  was  asked  to  order  the  allowance 
of  certain  claims  against  the  United  States,  which  the 
accounting  officer  had  rejected,  Attorney  General  Taney 
advised  him  that  such  an  appeal  would  not  lie  to  him,  and 
that  he  could  not  legally  interfere.  These  three  cases 
undoubtedly  express  the  authoritative  opinion  of  this  dis- 
tinguished officer  on  this  question. 

To  the  same  effect  is  the  opinion  of  Attorney  Genei'al 
Crittenden  in  Pratt's  case,  (not  printed,)  and  his  elaborate 
opinion,  (in  5  Op.,  636,)  wherein  he  reviews  the  precedents, 
and  reaches  the  conclusion  that  the  President  has  no  au- 
thority to  interfere  in  the  Settlement  of  accounts  on  appeal 
to  him. 

In  this  opinion  Mr.  Crittenden  also  maintains,  with  great 
ability  and  learning,  the  rightful  authority  of  the  Heads 
of  Departments  to  interfere  "a  priori  or  a  posteriori9'  in  the 
settlement  of  accounts  of  their  respective  Departments; 
and  this  principle  has  been  accepted  by  nearly  all  his  suc- 
cessors, and  may  now  be  regarded  as  settled.  It  results, 
vol.  xi-2 
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therefore,  that  a  power  of  interference  with  the  accounting 
officers  exists  in  the  Heads  of  Departments,  which  is  not 
conceded  to  exist  in  the  President.  Although  Attorney 
General  Cushing  calls  this  an  "anomaly  of  relation,"  (6 
Op.,  843,)  it  is  conceived  that  good  reasons  exist  for  the 
distinction. 

The  rule  which  has  thus  forbidden  the  President's  inter- 
ference in  the  settlement  of  accounts  by  the  accounting 
officers  has  also  been  applied  to  other  cases.  Where  an 
appeal  was  taken  from  the  decision  of  the  Secretary  of 
War,  approving  the  action  of  the  Commissioner  of  Pensions 
in  disallowing  a  claim  for  an  increase  of  j^nsions,  Attor- 
ney General  Mason  advised  the  President  against  enter- 
taining the  appeal,  and,  after  citing  the  opinions- of  Messrs. 
Wirt  and  Taney,  said  "  that  the  President  could  not  ade- 
quately perform  his  high  constitutional  duties  if  he  were 
to  undertake  to  review  the  decisions  of  subordinates  on 
the  weight  or  effect  of  evidence,  in  cases  appropriately 
belonging  to  them." 

Where  the  State  of  Iowa  claimed  certain  lands  under  a 
grant  by  Congress,  and  a  question  arose  as  to  the  extent 
of  the  grant,  and  the  proper  officers  differed  on  that  ques- 
tion, the  President  was  asked  to  decide  the  question;  but 
Attorney  General  Crittenden  advised  him  that  the  act  of 
Congress  did  not  provide  for,  or  appear  to  intend,  any 
interposition  by  the  President,  and  that  his  interference 
with  the  performance  of  the  particular  duties  assigned  by 
law  to  subordinate  officers,  either  to  correct  errors  or  sup- 
ply omissions,  would,  in  the  general,  be  exceedingly  inju- 
dicious, if  at  all  warrantable,  and  would  moreover  involve 
him  in  an  endless  and  invidioud*task,  occupying  his  whole 
attention  and  leaving  no  time  for  higher  duties.  He  gave 
the  same  opinion  where  the  President  was  invoked  to 
interfere  on  behalf  of  certain  parties  for  the  decision  and 
settlement  of  questions  arising  out  of  a  contract  and  pur- 
chase of  lands  made  by  them  from  the  Seneca  Indians* 
(5  Op.,  275.) 

In  conclusion,  I  adopt  the  language  of  the.  Supreme 
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Court  of  the  United  States,  (1  How.,  297,)  as  an  accurate 
and  authoritative  statement  of  the  law  on  this  subject.  The 
President's  duty  in  general  requires  his  superintendence 
of  the  administration;  yet  this  duty  cannot  require  of  him 
to  become  the  administrative  officer  of  every  Department 
and  Bureau,  or  to  perform  in  person  the  numerous  details 
incident  to  services  which,  nevertheless,  he  is,  in  a  correct 
sense,  by  the  Constitution  and  laws,  required  and  expected 
to  perform.  This  cannot  be.  Because,  if  it  were  practi- 
cable, it  would  be  to  absorb  the  duties  and  responsibilities 
of  the  various  Departments  of  the  Government  in  the  per- 
gonal action  of  the  one  chief  executive  officer.  It  cannot 
be,  for  the  stronger  reason,  that  it  is  impracticable — nay, 
impossible. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

EDWARD  BATES. 
The  President. 


PRESIDENTS  APPROVAL  OP  THE  SENTENCE  OP  A  COUET 

MARTIAL. 

1.  After  the  trial  and  conviction  of  an  officer  of  the  Navy  by  a  Court 

Martial  having  jurisdiction  of  the  case,  and  the  approval  of  the  sen- 
tence, dismissing  him  from  the  service,  by  the  President,  and  such 
sentence  has  been  carried  into  execution,-  the  President  cannot  re- 
consider his  approval  and  revoke  the  sentence  of  the  court. 

2.  But  while  the  judgment  entered  by  the  President  upon  such  a  sentence 

is,  after  it  has  been  executed,  irrevocable*,  he  may  remove  the  guilt 
of  the  dismissed  officer  by  pardon. 

3.  It  is  clear  that  Congress  did  not  intend,  by  the  provision  in  section  eleven 

of  the  act  of  July  16, 1862,  to  forbid  the  re-appointment  of  an  officer, 
dismissed  by  sentence  of  a  Court  Martial,  to  whom  the  President  has 
extended  pardon. 

Attorney  General's  Office, 

March  12, 1864. 
Sir:   You  have  done  me  the  honor  to  refer,  for  my 
opinion,  a  point  presented  to  you  by  the  Hon.  Leonard 
Myers,  of  the  House  of  Representatives,  in  his  letter  of 
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the  14th  of  January  last.  I  understand  the  question  raised 
by  Mr.  Myers  to  be  this: 

Where  a  commissioned  or  warrant  officer  of  the  Navy 
has  been  regularly  tried  by  a  naval  court  martial,  having 
lawful  jurisdiction  of  the  case,  and  has  been  sentenced  to 
dismission  from  the  service,  which  sentence  has  been  ap- 
proved by  the  President  of  the  United  States,  as  required 
by  the  nineteenth  article  of  the  first  section  of  the  act  of 
July  17,  1862,  chap.  204,  and  has  been  carried  into  execu- 
tion by  the  dismissal  of  such  officer,  can  the  President 
afterwards  take  off  that  approval  and  revoke  the  sentence 
of  the  court  martial? 

I  would  have  preferred  to  consider  this  question  with 
reference  to  the  facts  of  the  particular  case  in  which  it 
arises.  But  these  facts  are  not  before  me,  and  I  will  con- 
tent myself  with  responding  to  the  question  in  the  general 
form  above  6tated. 

The  nineteenth  article  of  the  first  section  of  the  act.  of 
July  17, 1862,  chap.  204,  "for  the  better  government  of  the 
Navy,"  (12  Stats.,  600,)  provides  that  "all  sentences  of 
courts  martial,"  (naval,)  "which  shall  extend  to  the  loss 
of  life,  shall  require  the  concurrence  of  two-thirds  of  the 
members  present,  and  no  such  sentence  shall  be  carried 
into  execution  until  confirmed  by  the  President  of  the 
United  States.  All  other  sentences  may  be  determined  by 
a  majority  of  votes,  and  carried  into  execution  on  confirma- 
tion of  the  commander  of  the  fleet  or  officer  ordering  the 
court,  except  such  as  go  to  the  dismission  of  a  commissioned  or 
warrant  officer,  which  are  first  to  be  approved  by  the  President 
of  the  United  States.'9 

Article  twentieth  provides  that  "every  officer  who  is 
by  this  act  authorized  to  convene  courts  martial,  shall 
have  power,  on  revisal  of  its  proceedings,  to  remit  or  miti- 
gate, but  not  to  commute,  the  sentence  of  any  such  court 
which  by  this  act  he  is  authorized  to  approve  and  confirm." 

I  have  quoted  article  twentieth,  because  it  shows  that 
Congress  intended  that  the  officer  who  is  authorized  to 
approve  and  confirm  the  sentence  of  a  court  martial  under 

Digitized  by  VjOOQ IC 


TO  THE  PEESIDENT.  21 

President's  Approval  of  the  Sentence  of  a  Oourt  Martial. 

this  act,  in  revising  its  proceedings,  should  act  judicially — 
that  is,  that  he  should  exercise  the  discretion  confided  to 
him  within  the  limits  of  law. 

Undoubtedly  the  President,  in  passing  upon  the  sentence 
of  a  court  martial,  and  giving  to  it  the  approval  without 
which  it  cannot  be  executed,  acts  judicially.     The  whole 
proceeding  from  its  inception  is  judicial.     The  trial,  find- 
ing, and  sentence,  are  the  solemn  acts  of  a  court  organized 
and  conducted  under  the  authority  aud  according  to  the 
prescribed  forms  of  law.    It  sits  to  pass  upon  the  most 
sacred  questions  of  human  rights  that  are  ever  placed  on 
trial  in  a  court  of  justice;  rights  which,  in  the  very  nature 
of  things,  can  neither  be  exposed  to  danger  nor  entitled  to 
protection  from  the  uncontrolled  will  of  any  man,  but 
which  must  be  adjudged  according  to  law.     And  the  act  of 
the  officer  who  reviews  the  proceedings  of  the  court, 
whether  he  be  the  commander  of  the  fleet  or  the  Presi- 
dent, and  without  whose  approval  the  sentence  cannot  be 
executed,  is  as  much  a  part  of  this  judgment,  according  to 
law,  as  is  the  trial  or  the  sentence.     When  the  President, 
then,  performs  this  duty  of  approving  the  sentence  of  a 
court  martial  dismissing  an  officer,  his  act  has  all  the  solem- 
nity and  significance  of  the  judgment  of  a  court  of  law. 
As  it  has  to  be  performed  under  the  same  sanctions,  so  it 
draws  with  it  the  same  consequences.     Now,  one  of  these 
consequences  is,  that  where  a  judgment  has  been  regularly 
entered  in  a  case  properly  within  the  judicial  cognizance, 
from  which  no  appeal  has  been  provided  or  taken,  and  it 
has  been  followed  by  execution,  it  is  final  and  conclusive 
upon  the  party  against  whom  it  is  entered.     And  this  effect 
attaches,  in  my  opinion,  to  the  action  of  the  President  in 
approving  the  sentence  of  a  court  martial  dismissing  an 
officer,  after  that  approval  has  been  consummatedrby  actual 
dismissal.     Undoubtedly  if  the  sentence  should  be  disap- 
proved,and  the  action  of  the  President  result  in  establishing 
the  innocence  of  the  officer,  all  the  legal  consequences  of 
such  action  in  favor  of  the  officer  would  follow.     No  man 
would  assert  the  power  of  the  President  to  reverse  his 
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judicial  decision  afterwards  to  the  prejudice  of  the  accused. 
But  why  should  that  judgment  be  any  less  permanent 
because  it  establishes  his  guilt  ?  It  must  be  accepted  as 
final  and  conclusive  in  the  one  case  as  in  the  other,  because 
it  is  the  judgment  which  the  law  authorizes  to  settle  the 
rights  in  controversy,  from  which  no  appeal  has  been  given. 
And  it  may  be  added,  that  if  it  be  open  to  subsequent 
consideration  and  reversal,  the  same  principle  would  entitle 
a  dissatisfied  party  to  demand  any  number  of  reconsidera- 
tions and  decisions,  so  that  the  subject  would,  practically, 
be  open  to  endless  controversy  and  litigation. 
'  If  this  opinion  as  to  the  finality  of  the  President's  ap- 
proval of  the  sentence  of  a  court  martial,  followed  by 
execution,  needs  the  support  of  authority,  it  will  be  found 
in  the  cases  cited  by  Attorney  General  Gushing  in  Devlin's 
case,  (6  Op.,  369,)  and  in  Howe's  case,  (Ibid,  514,)  It  is  true, 
that  in  most  of  these  cases  the  question  arose  where  the 
President  was  asked  to  reverse  the  action  of  a  preceding 
President;  but  all  the  reasoning  of  Attorneys  General 
Wirt,  Legare,  Nelson,  Toucey,  aud  Cushing,  will  be  found 
directly  in  point  in  this  case.  For  it  is  the  judicial  action 
of  the  President,  not  the  uncontrolled  will  of  the  man, 
which  is  sought  to  be  changed. 

But  whilst  the  judgment  entered  by  the  President  in  a 
case  of  this  kind  is,  after  it  is  executed,  irrevocable,  he 
may,  in  the  exercise  of  another  function,  remove  the  guilt 
of  the  dismissed  officer  by  a  pardon.  This  act  of  clemency 
would  purge  the  offence,  but  would  not,  of  itself,  restore 
Kim  to  his  lost  position.  Generally,  the  power  of  the 
President  to  re-appoint  the  dismissed  officer,  after  pardon, 
would  be  unquestioned.  But  the  difficulty  in  cases  of  the 
class  I  have  been  considering,  and  to  which  Mr.  Myers 
refers,  is*hat  the  eleventh  section  of  the  act  of  July  16, 
1862,  (12  Stats.,  583,)  has  this  provision:  "Nor  shall  any 
officer  of  the  Navy,  who  has  been  dismissed  by  sentence 
of  a  court  martial,  or  suffered  to  resign  to  escape  one,  ever 
again  become  an  officer  of  the  Navy." 

Whether  an  officer  dismissed  by  sentence  of  a  court 
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martial,  who  has  been  pardoned  by  the  President,  may 
again  become  an  officer  of  the  Navy,  notwithstanding  this 
provision,  is  a  question  not  without  difficulty.  It  is  not 
the  point  specifically  referred  to  in  Mr.  Myers'g  letter,  and, 
therefore,  I  refrain  from  discussiug  it.  But  I  do  not  hesi- 
tate to  say,  that  I  think  it  can  be  shown  that  Congress  did 
not  intend  by  this  clause  to  preclude  the  President  from 
re-appointing  officers  of  the  Navy  dismissed  by  sentence 
of  a  court  martial,  to  whom  he  has  extended  a  pardon. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 
The  President. 


NATIONAL  BANKING  ASSOCIATIONS. 

1.  Xetters  from  officers  of  National  Banking  Associations,  employed  as 

depositaries  of  public  moneys,  on  business  arising  from  that  employ- 
ment, are  not  transmissible  through  the  mail,  free  of  postage,  to  the 
Treasury  Department. 

2.  Such  associations,  employed  under  the  fifty-fourth  section  of  the  Na- 

tional Currency  Act  of  February  26, 1863,  are  "public  depositaries," 
within  the  meaning  of  the  act  of  March  3,  1857,  chap.  114,  and  dis- 
bursing officers  may  avail  themselves  of  such  associations,  except  for 
the  deposit  of  receipts  for  customs. 

Attorney  General's  Office, 

March  19,  1864. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  2d  instant,  in  which  you  call  my  atten- 
tion to  the  fifty-fourth  section  of  the  act  to  provide  a 
national  currency,  &c,  approved  February  25, 1863,  which 
authorizes  the  Secretary  of  the  Treasury,  whenever  in  his 
judgment  the  public  interests  will  bo  promoted  thereby, 
to  employ  any  of  such  banking  associations,  doing  busi- 
ness under  that  act,  as  depositaries  of  the  public  moneys, 
except  receipts  from  customs.  You  state  that  a  number 
of  national  banking  associations  have  accordingly  been 
designated  as  depositaries,  on  giving  security,  by  pledge 
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of  United  States  bonds  and  certificates,  and  by  personal 
bonds  to  the  satisfaction  of  the  Secretary  of  the  Treasury — 
among  which  is  the  First  National  Bank  of  Newark.  By 
the  letter  of  the  Treasurer  of  the  United  States  to  the 
Postmaster  General,  and  the  reply  of  the  Acting  Assistant 
Postmaster  General  to  that  letter,  (copies  of  which  you 
enclose  to  me,)  I  learn  that  the  Postmaster  General  has 
decided  that,  although  the  First  National  Bank  of  Newark 
is  a  designated  depositary  of  public  moneys,  still,  its  offi- 
cers are  not  officers  of  the  Government  within  the  meaning 
of  the  forty-second  section  of  the  postal  law,  and  that, 
therefore,  any  communications  they  may  have  to  make  to 
the  Treasury  Departments,  through  the  mails,  must  be 
prepaid,  by  postage  stamps,  at  the  mailing  office. 
You  present  for  my  opinion  the  following  question : 
1.  Are  letters  from  the  proper  officers  of  such  banking 
associations,  upon  business  arising  from  their  employment 
as  depositaries,  when  certified  by  them  to  be  on  official 
business,  transmissible  through  the  mail,  free  of  postage, 
to  the  Treasury  Department  ? 

The  forty-second  section  of  the  "act  to  amend  the  laws 
relating  to  the  Post  Office  Department,"  approved  March 
3, 1863,  (12  Stats.,  701,)  declares :  "  That  authority  to  frank 
mail  matter  is  conferred  upon  and  limited  to  the  following 
persons:  First,  The  President  of  the  United  States,  by 
himself  or  his  private  secretary.  Second,  The  Vice  Presi- 
dent of  the  United  States.  Third,  The  chiefs  of  the  several 
Executive  departments.  Fourth,  Such  principal  officers, 
being  heads  of  bureaus  or  chief  clerks  of  each  Executive 
Department,  to  be  used  only  for  official  communications, 
as  the  Postmaster  General  shall  by  regulation  prescribe. 
Fifth,  Senators  and  Representatives  in  the  Congress  of  the 
United  States,  including  Delegates  from  Territories,  the 
Secretary  of  the  Senate  and  Clerk  of  the  House  of  Repre- 
sentatives, to  cover  correspondence  to  and  from  them,  and 
all  printed  matter  issued  by  authority  of  Congress,  and  all 
speeches,  proceedings,  and  debates  in  Congress,  and  all 
printed  matter  sent  to  them;  their  franking  privilege  to 
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commence  with  the  term  for  which  they  are  elected,  and 
to  expire  on  the  first  Monday  of  December  following  such 
term  of  office.  Sixth,  All  official  communications  addressed 
to  either  of  the  Executive  Departments  of  the  Government 
by  an  officer  responsible  to  that  Department:  Provided, 
That  in  all  such  cases,  the  envelope  shall  be  marked  *  offi- 
cial/ with  the  signature  of  the  writer  thereto;  and  for  any 
and  every  such  endorsement  of  *  official'  falsely  made, 
the  person  making  the  same  shall  forfeit  and  pay  three, 
hundred  dollars.  Eighth,  Petitious  to  either  branch  of 
Congress  shall  pass  free  in  the  mails.  Ninth,  All  com- 
munications addressed  to  any  of  the  franking  officers  above 
described,  and  not  excepted  in  the  foregoing  clauses,  must 
be  prepaid  by  postage  stamps,"  &c. 

I  have  quoted  all  of  this  section  which  designates  the 
persons  to  whom  the  authority  to  frank  mail  matter  is 
given  because,  repealing,  amending,  and  supplying  former 
laws  on  the  same  subject,  it  presents  a  clear  and  complete 
view  of  the  present  extent  of  this  authority.  If  letters 
from  the  proper  officers  of  banking  associations,  desig- 
nated as  depositaries  of  public  moneys,  to  the  Treasury 
Department,  on  business  arising  from  their  employment 
as  such  depositaries,  are  entitled  to  pass  through  the  mails 
free  of  postage,  under  the  frank  of  those  officers,  it  must 
be  because  the  officers  "are  embraced  within  one  of  the 
seven  classes  of  persons  first  designated.  If  they  are  not 
included  within  those  designated  classes,  then,  of  necessity, 
they  belong  to  the  ninth  class,  whose  communications  must 
be  prepaid  by  postage  stamps. 

If  these  officers  fall  within  any  of  these  seven  classes,  it 
must  be  the  sixth  class,  viz,  officers  who  may  address  offi- 
cial communications  to  the  Executive  Department  to  which 
they  are  responsible,  in  any  of  which  cases  the  envelope  shall 
be  marked  official,  with  the  signature  thereto  of  the  officer 
writing  the  communication.     Are  they  within  that  class  ? 

It  is  true  that  banking  associations,  employed  as  de- 
positaries of  public  moneys,  under  the  fifty-fourth  section 
of  the  national  currency  act,  will"  necessarily  have  occa- 
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sion  to  correspond  with  the  Treasury  Department  on  offi- 
cial business;  but  so  also  will  banking  associations  not 
employed  as  such  depositaries;  for  the  act  requires  all 
associations  issuing  notes  under  its  provisions  to  make  quar- 
terly reports  to  the  Comptroller  of  the  Currency,  and  the 
relation  which  the  act  establishes  between  them  and  the 
Treasury  Department  shows  plainly  enough  that  such 
correspondence  will  be  very  frequent.  But  whether  the 
association  be  employed  depositories  or  not,  their  officers, 
who  correspond  with  the  Treasury  Department,  are  not 
officers  "  responsible  to  that  Department,"  within  the  ob- 
vious meaning  of  the  postal  act.  The  official  relation 
exists,  not  between  the  Department  and  the  officers  of  the 
association,  but  between  the  Department  and  the  associa- 
tion itself.  These  officers  are  responsible  only  to  the 
association,  and  have  no  more  connection  with  the  De- 
partment than  they  have  with  other  banks  with  which  they 
conduct  the  correspondence  and  business  of  their  employer. 
It  is  not  necessary  to  consider  here  whether  the  associa- 
tions are  themselves  " responsible"  to  the  Department, 
within  the  meaning  of  the  postal  act,  for  they  are  corpora- 
tions and  not  persons,  and  the  franking  privilege  is  con- 
ferred on  and  limited  to  persons  only.  Whatever  may  be 
the  extent  and  character  of  their  responsibility,  they  are 
certainly  not  responsible  as  officers.  These  communica- 
tions, then,  are  not  within  the  sixth  class,  because  the 
officers  who  write  them,  though  "  persons,"  are  not  "res- 
ponsible to  the  Department,"  but  to  the  associations,  and 
the  associations,  even  if  responsible  to  the  Department, 
are  neither  "persons"  nor  "officers." 

It  may  be  said  the  communications  are  "official,"  and 
therefore  within  the  spirit,  if  not  within  the  letter  of  the 
act  Waiving*  the  response  that  it  is  enough,  that  the  clear 
letter  of  the  law  excludes  them,  I  answer,  that  even  if  we 
could  ascertain  with  precision  what  communications  are 
"  official "  and  what  are  not,  still  many  that  are  clearly 
"official"  are  not  within  the  sixth  or  any  other  privileged 
class.     The  communications  from  the  Governors  of  States 
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to  the  War  Department  are  not  entitled  to  pass  free  of 
postage,  and  yet  they  may  be  clearly  official.  So  may  be 
the  letters  of  a  contractor  to  the  Department  to  which  he 
has  given  bonds;  but  he  must  prepay  the  postage  on  them. 
Even  the  correspondence  of  United  States  judges  with  this 
office,  though  it  may  be  strictly  official,  must  be  prepaid, 
for  they  are  not  responsible  to  the  Attorney  General. 
These  may  be,  probably  are,  defects  in  the  postal  law,  but 
they  illustrate  clearly  enough  that  correspondence  with  a 
Department  may  be  official,  and  yet  be  not  provided. for  in 
the  sixth  class. 

It  follows,  then,  in  my  opinion,  that  letters  from  proper 
officers  of  banking  associations,  employed  as  depositaries 
of  public  moneys,  on  business  arising  from  that  employ- 
ment, when  certified  by  them  to  be  on  official  business,  are 
not  transmissible  through  the  mail,  free  of  postage,  to  the 
Treasury  Department  I  think  they  fall  within  tne  ninth 
class  enumerated  in  the  forty-second  section  of  the  postal 
act,  as  communications  addressed  to  franking  officers,  not 
excepted  in  the  preceding  classes,  which  must  be  prepaid 
by  postage  stamps. 

2.  You  also  submit  for  my  opinion  this  question : 

Does  the  term  "  public  moneys  "  (in  the  fifty-fourth  sec- 
tion of  the  national  currency  act  of  February  25,  1868,) 
include  moneys  placed  to  the  credit  of  disbursing  officers 
on  the  books  of  the  assistant  treasurers,  or  held  by  them 
for  disbursement,  so  that  such  officers  can  avail  themselves 
of  these  associations  as  they  may  avail  themselves  of  other 
designated  depositaries? 

The  fifty-fourth  section  of  the  act  of  February  25, 1868, 
(12  Stats.,  680,)  authorizes  the  Secretary  of  the  Treasury, 
whenever  in  his  judgment  the  public  interest  will  be  pro- 
moted thereby,  to  employ  any  of  the  banking  associations 
doing  business  under  that  act  as  depositaries  of  the  public 
moneys,  except  receipts  for  customs. 

What  is  to  be  understood  by  the  phrase  "  depositaries 
of  the  public  moneys?"  I  understand  it  to  mean,  places 
where  the  moneys  of  the  United  States  may  be  lawfully 
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deposited  for  safe  keeping,  just  as,  under  the  act  of  August 
6, 1846,  the  Mint  of  the  United  States,  in  the  city  of  Phila- 
delphia, and  the  Branch  Mint,  in  the  city  of  New  Orleans, 
and  the  rooms  and  offices  of  the  assistant  treasurers  in 
New  York  and  Boston,  are  such  places.  For  this  purpose, 
then,  the  Secretary  of  the  Treasury  is  authorized  by  the 
fifty-fourth  section  of  the  act  of  1863,  to  employ  banking 
associations  doing  busiuess  under  that  act,  with  the  limita- 
tion that  he  cannot  so  employ  them  as  depositaries  of  any 
public  moneys  that  are  receipts  from  customs.  Where 
public  moneys  are  thus  deposited  in  the  employed  associa- 
tions, according  to  law,  iu  my  opinion,  disbursing  officers 
of  the  Government  can  avail  themselves  of  such  associa- 
tions in  the  same  manner  as  by  law  they  may  avail 
themselves  of  the  designated  public  depositaries. 

The  act  of  August  6,  1846,  (9  Stats.,  59,)  haviug  estab- 
lished aud  designated  certain  places  for  the  deposit  and 
safe  keeping  of  the  public  moneys,  and  authorized  the 
appointment  of  certaiu  officers,  in  addition  to  the  Treasurer 
of  the  United  States,  to  have  the  custody  and  care  of  the 
public  moneys  at  those  places,  provided  that  the  Treasurer 
of  the  United  States,  the  treasurer  of  the  Mint  of  the 
United  States,  the  treasurers  and  those  acting  as  such  of 
the  various  branch  mints,  all  collectors  of  the  customs,  all 
surveyors  of  the  customs  acting  also  as  collectors,  all  as- 
sistant treasurers,  all  receivers  of  public  moneys  at  the 
several  land  offices,  all  postmasters,  and  all  public  officers, 
of  whatsoever  character,  should  be  required  to  keep  safely, 
without  loaning,  using,  depositing  in  banks,  or  exchanging 
for  other  funds  than  as  allowed  by  that  act,  all  the  public 
money  collected  by  them,  or  otherwise  at  any  time  placed 
in  their  possession  and  custody,  till  the  same  was  ordered, 
by  the  proper  Department  or  officer  of  the  Government,  to 
be  transferred  or  paid  out;  and  when  such  orders  for 
transfer  or  payment  were  received,  faithfully  and  promptly 
to  make  the  same  as  directed,  and  to  do  and  perform  all 
other  duties,  as  fiscal  agents  of  the  Government,  which 
might  be  imposed  by  that  or  any  other  acts  of  Congress, 
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or  by  any  regulation  of  the  Treasury  Department  made  in 
conformity  to  law,  &c. 

The  act  of  March  3,  1857,  chap.  114,  (11  Stats.,  24:?,) 
enacts  (section  first)  that  the  act  of  August  6,  1846,  (just 
cited,)  shall  be  so  amended  that  each  and  every  disbursing 
officer  ox  agent  of  the  Urfited  States,  having  'any  money 
of  the  United  States  intrusted  to  him  for  disbursement, 
shall  be  required  to  deposit  the  same  with  the  Treasurer 
of  the  United  States,  or  with  some  one  of  the  assistant 
treasurers  or  public  depositaries,  and  draw  for  the  same 
only  in  favor  of  the  persons  to  whom  payment  is  to  be 
made  in  pursuance  of  law  and  instructions,  except  when 
payments  are  to  be  made  in  sums  under  twenty  dollars,  in 
which  cases  such  disbursing  agent  may  check  in  his  own 
name,  stating  that  it  is  to  pay  small  claims. 

Section  second  provides  that  the  Treasurer  of  the  United 
States,  assistant  treasurers,  and  public  depositaries,  shall 
safely  keep  all  moneys  deposited  by  any  disbursing  officer 
or  disbursing  agent  of  the  United  States,  as  well  as  any 
moneys  deposited  by  any  receiver,  collector,  or  other  per- 
son, which  shall  be  the  moneys  of,  or  due  or  owing  to,  the 
United  States. 

And  section  third  requires  evem  person  who  shall  have 
moneys  of  the  United  States  in  his  hands  or  possession,  to 
pay  the  same  to  the  treasurer,  assistant  treasurer,  or  public 
depositary  of  the  United  States,  and  take  his  receipt  for 
the  same,  in  duplicate,  and  forward  one  of  them  forthwith 
to  the  Secretary  of  the  Treasury. 

These  provisions  comprehensively  declare  the  duties  of 
the  various  public  depositaries  as  to  receiving,  keeping 
safely,  and  paying  out  the  moneys  of  the  United  States, 
and  also  the  methods  in  which  disbursing  officers  and 
agents  are  to  avail  themselves  of  those  public  depositaries. 
In  my  opinion,  the  provisions  of  the  above  quoted  act  of 
March  3,  1857,  embrace  such  banking  associations  as 
shall  be  employed  by  the  Secretary  of  the  Treasury  under 
the  fifty-fourth  section  of  the  act  of  February  25, 1863,  as 
depositaries  of  public  moneys.    To  the  extent  to  which  they 
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may  be  employed,  viz,  as  depositaries  of  all  public  moneys 
except  receipts  from  customs,  they  are  "public  deposita- 
ries" within  the  meaning  of  that  act;  and  as  such  public 
depositaries,  the  disbursing  officers  of  the  Government 
may  avail  themselves  of  the  employed  banking  associa- 
tions, as  they  may  avail  themselves  of  other  designated 
depositaries,  with  the  exception  stated  of  public  moneys 
that  are  receipts  from  customs. 

I  am,  sir,  very  respectfully, 

«  Your  obedient  servant, 

EDWAED  BATES. 
Hon.  S.  P.  Chase, 

Secretary  of  the  Treasury, 


CASE  OF  DELANO  AND  RUSSELL. 

The  President  has  no  duty  to  perform  in  respect  to  an  application  by  the 
sureties  in  a  bond  given  to  the  United  States  under  the  Guano-Island 
Act  of  August  18, 1856,  to  be  released  from  their  obligation  in  conse- 
quence of  a  breach  of  the  bond  by  their  principal. 

Attorney  General's  Office, 
0  March  23, 1863. 

Sir  :  As  soon  as  my  other  pressing  duties  would  permit, 
I  have  considered  the  documents  which  you  sent  me  on 
the  19th  instant,  and  in  regard  to  which  you  required  my 
opinion,  "  whether,  by  the  Constitution  or  law,  the  Presi- 
dent has  any  duty  to  perform  in  the  case;  and,  if  any,  what 
it  is?" 

Although  the  papers,  as  a  whole,  form  a  considerable 
volume,  yet  the  case,  as  presented  by  those  who  ask  your 
interposition,  lies  in  a  very  narrow  compass. 

It  seems  that  J.  W.  Delano  and  ¥m.  W.  Russell  (as 
they  allege)  became  securities  "  on  the  bonds  of  the  Ameri- 
can Guano  Company  for  Jarvis  and  Baker's  Islands,  exe- 
cuted in  1856,  to  the  United  States  of  America,  as  required 
by  the  act  of  Congress  entitled  '  An  act  to  authorize  pro- 
tection to  be  given  to  citizens  of  the  United  States  who 
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discover  deposits  of  guano/  approved  August  18,  1856. 
They  allege,  also,  that  the  condition  of  the  bond  has  been 
broken  by  their  principal,  the  guano  company;  and  that 
they  had  no  power  to  restrain  said  company  from  commit- 
ting said  breach  of  said  act  and  bonds,  and  therefore  respect- 
fully request  that  they  may  be  released  from  such  obliga- 
tions as  may  attach  to  them  as  sureties  upon  said  bonds." 

That  is  the  whole  case,  as  stated  by  the  parties  them- 
selves. And,  as  I  cannot  conceive  of  a  man  of  business 
who  can  believe  that  the  mere  breach  of  his  bond  is  a 
sufficient  reason  for  releasing  its  obligations,  I  must  sup- 
pose that  this  application  to  you  was  aimed  at  some  hidden 
object  uot  revealed  in  the  petition.  Perhaps  the  hope  was 
entertained  that  you  might  be  entrapped  into  the  express- 
ion of  opinions  or  purposes  bearing  upon  ulterior  measures 
to  be  taken  concerning  those  guano  islands. 

It  is  my  opinion  that,  by  the  Constitution  and  law,  the 
President  has  not  any  duty  to  perform  in  this  case. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWAKD  BATES. 

The  President.  ^ 


EXERCISE  OF  THE  FRANKING  PRIVILEGE. 

Under  the  Postal  Act  of  March  8, 1863,  Sec.  42,  the  head  of  a  "bureau  in 
one  of  the  Executive  Departments  can  exercise  the  authority  to  send 
mail  matter  free  of  postage,  by  impressing  his  name  on  the  outside  of  the 
package  to  be  mailed,  with  an  engraved  stamp,  as  well  as  by  writing  his 
signature  thereon. 

Attorney  General's  Office, 

March  26, 1854. 
.  Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  21st  instant,  in  which  you  state  that, 
without  your  knowledge  or  authority,  it  has  freen  the  prac- 
tice of  certain  heads  of  bureaus  in  the  Treasury  Depart- 
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merit  to  frank  official  papers  by  the  impression  of  a  stamp, 
or  by  the  use  of  an  engraved  signature,  instead  of  by  writ- 
ing the  name;  the  practice,  it  is  said,  having  been  recog- 
nized and  sanctioned  by  the  Postmaster  General.  You 
request  my  opinion  as  to  the  legality  of  any  other  than  an 
autographic  frank. 

The  question,  of  course,  refers  to  the  authority  to  frank 
official  papers  for  transportation  in  the  mails  free  of  post- 
age. The  42d  section  of  the  Postal  Act  of  March  3, 1863, 
(12  Stats.,  708,)  declares  "that  the  authority  to  frank  mail 
matter  is  conferred  upon  and  limited  to  certain  persons," 
among  whom  are  "  Fourth,  6uch  principal  officers,  being 
heads  of  bureaus  or  chief  clerks  of  each  Executive  Depart- 
ment, to  be  used  only  for  official  communications,  as  the 
Postmaster  General  shall  by  regulation  prescribe."  The 
authority,  then,  is  to  "frank"  mail  matter.  Used  in  this 
relation,  the  word  "frank"  means  the  privilege  of  sending 
mail  matter  through  the  mails  free  of  postage.  The  per- 
sons  entitled  to  and  exercising  this  privilege  must,  by 
some  mark  on  the  outside  of  the  package  to  be  mailed, 
indicate  that  it  is  mailed  by  him.  Of  course,  to  effect  this 
object,  the  outside  mark  must  include  his  name.  Is  it, 
then,  necessary  that  L^pame  should  be  written  there  by 
his  own  hand — that  it  sirould  be  his  own  autographic  signa- 
ture ?  I  think  not.  Undoubtedly,  the  best  way  to  give 
the  information  that  the  document  is  mailed  by  him  is  to 
write  his  name  on  the  outside  of  it;  but  the  best  way  is 
not  necessarily  the  only  way,  and  the  act  which  confers 
the  authority  does  not,  except  as  to  the  sixth  and  seventh 
classes  it  enumerates,  attempt  to  designate  the  method  in 
which  it  shall  be  exercised.  Any  method  adopted  and 
used  by  the  person  on  whom  the  authority  is  conferred, 
by  which  he  impresses  on  the  document  the  information 
needed,  an^  signifies  his  intention  to  avail  himself  of  his 
authority,  will  be  sufficient.  If  that  method  be  by  impress- 
ing his  name  on  the  document  by  an  engraved  stamp, 
that  act,  expressing  his  intention  to  exercise  the  conferred 
authority,  will  carry  with  it  all  the  sanctions,  and  will  be 


Digitized  by  VjOOQ iC 


TO  THE  SECRETARY  OP  THE  TREASURY.      33 

The  Franking  Privilege. 

subject  to  all  the  responsibilities  which  the  law  attaches  to 
it,  just  as  if  he  had  written  his  name  with  his  hand.  • 

Many  legal  analogies  support  this  view  of  the  subject. 
Although  in  modern  times  a  man  usually  gives  his  assent 
to  a  document  which  is  to  bind  him  by  subscribing  his 
signature  to  it,  still,  even  yet  when  most  men  in  civilized 
countries  can  write  their  names,  it  is,  in  many  cases,  not 
necessary,  for  he  may  bind  himself  by  making  his  mark, 
as  by  making  the  sign  of  the  cross  in  a  space  between  his 
name  as  written  by  another,  which  custom  among  illiterate 
persons  has  descended  from  the  Saxons.  The  execution 
of  a  deed  by  seal  was,  at  the  common  law,  effected  by  an 
impression  upon  wax  or  wafer,  or  some  other  tenacious 
and  impressible  substance,  and  the  use  of  rings  and  signets 
for  that  purpose,  by  way  of  signature  and  authority,  is 
corroborated  by  the  usages  and  records  of  all  antiquity, 
sacred  and  profane.  Even  under  the  rigid  requirement  of 
the  English  statute  of  frauds,  "  that  some  note  or  memo- 
randum in  writing,  signed  by  the  party  to  be  charged," 
must  be  made,  Lord  Elden  held  that  a  bill  of  parcels,  in 
which  the  vendor's  name  was  printed,  delivered  to  the 
vendee  at  the  time  of  an  order  given  for  the  future  deliv- 
ery of  goods,  was  a  sufficient  memojandum  of  the  contract. 
(2  Bos.  &Pul.,  238.) 

The  essential  thing  is  that  the  act  in  question  must  be 
the  expression  of  the  will  of  the  person  authorized  to  act 
in  a  form  plainly  intelligible.  The  act  in  one  form  may 
be  capable  of  easier  proof  than  in  another;  but  in  either 
form  it  is  legal  and  valid,  if  it  be  such  intelligible  expres- 
sion of  his  will.  If,  therefore,  the  head  of  a  bureau 
authorized  to  frank  mail  matter  does  so  by  impressing  on 
it  his  name  with  a  stamp,  it  is,  in  my  opinion,  as  legal  and 
valid  an  exercise  of  his  authority  as  if  he  writes  his  name 
thereon. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

Hon.  S.  P.  Chask,  EDWARD  BATES. 

Secretary  of  the  Treasury. 
vol.  xi—  3 
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WARDEN  OF  THE  JAIL  OF  THE  DISTRICT  OF  COLUMBIA. 

The  Act  of  February  29, 1864,  authorizing  the  appointment  of  a  Warden 
of  the  Jail  in  the  District  of  Columbia,  deprives  tho  Marshal  of  the  Dis- 
trict of  Columbia  of  the  power  of  executing  sentence  of  death  upon  any 
person  imprisoned  in  the  jail  of  that  District  under  such  sentence. 

Attorney  General's  Office. 

March  28, 1864. 

Sir:  I  have  hacTthe  honor  to  receive  your  note  of  this 
day,  endorsed  npon  a  printed  copy  of  "  a  bill  to  authorize 
the  appointment  of  a -warden  of  the  jail  in  the  District  of 
Columbia." 

You  require  my  opinion  "  whether  this  law  relieves  the 
marshal  of  the  District  from  the  duty  of  executing  the 
death-sentence  upon  persons  under  that  sentence  in  the 
District  jail?"  That  bill  having  become  a  law,  as  your 
note  implies,  I  think  it  clear,  beyond  a  doubt,  that  the 
marshal  no  longer  has  any  duty  or  lawful  power  to  exe- 
cute any  sentence  of  death  upon  any  man  imprisoned  in 
the  jail  of  the  District  of  Columbia  under  sentence  of 
death. 

The  2d  section  of  the  act  is  explicit,  and  is  in  these 
words:  "That  the  said  warden  shall  have  the  exclusive 
supervision  and  control  of  the  jails  in  said  District,  and  be 
accountable  for  the  safe-keeping  of  all  the  prisoners  legally 
committed  thereto;  and  shall  have  all  the  power  and  dis- 
charge all  the  duties  heretofore  legally  exercised  and  dis- 
charged over  said  jails  and  the  prisoners  therein,  by  the 
marshal  of  the  said  District." 

This  plainly  transfers  all  the  powers  and  duties  of  the 
marshal  in  that  behalf  to  the  warden  of  the  jail. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

EDWARD  BATES. 

The  President. 
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EXERCISE  OF  THE  FRANKING  PBIVILEGE 

The  Head  of  a  Bureau,  entitled  to  frank  mail  matter,  cannot  delegate  to 
another  person  the  power  to  frank  such  matter  by  using  his  stamp. 

Attorney  General's  Office, 

March  80, 1864. 
Sir:  Tour  letter  of  yesterday  requests  my  opinion 
whether  the  mechanical  use  of  a  stamp  or  engraved  sig- 
nature of  the  name  of  the  head  of  a  bureau,  in  franking 
packages  for  transmission  by  mail,  can,  for  the  purpose  of 
facilitating  the  prompt  transaction  of  the  public  business, 
be  properly  delegated  by  the  head  of  the  bureau  to  another 
person,  who,  under  his  direction,  shall  stamp  the  docu- 
ments in  question  with  his  engraved  frank,  or  whether  the 
stamping  must  be  done  with  his  own  hand. 

Tn  my  opinion  the  stamping  must  be  done  by  the  hand 
of  the  head  of  the  bureau  to  whom  the  authority  is  given 
by  the  postal  act. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 
(  Hon.  S.  P.  Chase, 

Secretary  of  the  Treasury. 


CALDWELL'S  CASE. 

Where  a  fine  was  imposed  on  a  person  by  judicial  sentence,  on  conviction 
for  crime  against  the  United  States,  but  the  sentence  was  not  enforced 
during  the  lifetime  of  the  party,  the  President  has  power  to  remit  the 
fine  after  his  death. 

Attorney  General's  Office, 

April  15, 1864. 
Sir  :  I  learn  by  the  memorial  of  the  Hon.  E.  Dumont 
and  others,  Eeprepresentatives  in  Congress  from  the  State 
of  Indiana,  to  you,  (wi^ich  you  have  referred  to  me,)  that 
a  man  named  John  Caldwell  was  convicted,  in  the  United 
States  District  Court  for  the  District  of  Indiana,  of  aiding 
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to  rescue  a  deserter,  and  was  sentenced  by  that  court  to 
pay  a  fine  of  $500;  that  since  the  sentence,  and  without 
having  paid  the  fine,  he  has  died,  leaving  a  wife  and  young 
children  with  no  means  of  support  except  a  small  piece 
of  land  worth  little  more  than  the  amount  of  the  fine. 
Under  these  circumstances  you  request  my  opinion  whether 
the  President  has  legal  power  to  remit  the  fine. 

Of  course  there  would  be  no  question  of  your  power  to 
do  so  were  Caldwell  yet  living.  Does  his  death  take  away 
your  power  to  remit  the  fine  which  if  now  enforced  will 
operate  as  a  punishment,  not  of  the  guilty  person,  but  of 
his  innocent  family  ?  I  think  not.  No  j ust  object  of  pun- 
ishment  can  now  be  effected  by  enforcing  the  fine.  And 
if  the  President  could  relieve  him,  living,  from  the  penalty 
of  guilt,  surely  the  same  power  must  be  operative  to  pro- 
tect his  femily  from  that  penalty,  after  his  death,  in  a  case 
where  it  was  not  enforced  in  his  lifetime.  It  might  be 
doubtful  on  technical  principles  whether  the  President 
could  grant  a  deed  of  pardon  to  a  man  after  his  death, 
since,  as  Chief  Justice  Marshall  says,  in  United  States  vs. 
Wilson,  (7  Pet.,  161,)  "a  pardon  is  a  deed,  to  the  validity 
of  which  delivery  is  essential,  and  delivery  is  not  complete 
without  acceptance,"  and,  of  course,  there  can  be.no  de- 
livery to  and  acceptance  by  a  dead  man. 

But  a  distinction  exists  between  the  act  of  pardon  by 
which  a  man  is  relieved  of  corporal  punishment  for  guilt 
and  the  act  for  remission  of  a  fine  which  operates  on  his 
estate  only.  The  technical  reason  which  may  (I  do  not  say 
will)  prevent  a  pardon  from  operating  in  favor  of  a  dead 
man,  does  not  apply  to  the  remission  of  a  fine,  for  that 
may  be  accepted  by  the  heirs  to  the  estate  whose  interests 
are  affected  by  it.  The  distinction  between  pardon  of  cor- 
poral punishment  and  remission  of  a  pecuniary  fine  is 
recognized  by  the  act  of  February  20,  1863,  chap.  46, 
which  gives  the  President  full  discretionary  power  to  remit 
the  one  without  disturbing  the  other. 

In  my  opinion  you  have  the  power  to  remit  the  fine 
imposed  on  the  late  John  Caldwell,  notwithstanding  his 
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death,  by  an  instrument  reciting  the  circumstances  of  the 
case. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

EDWARD  BATES. 
Tlje  President. 


CASE  OF  REV.  SAMUEL  HARRISON. 

1.  A  person  of  African  descent  elected  and  commissioned  by  the  Gover- 

nor of  Massachusetts  as  Chaplain  of  the  64th  Regiment  of  Massachu- 
setts volunteers,  and  duly  mustered  and  accepted  into  the  service  of 
the  United  States,  is  entitled  to  the  full  pay  provided  by  law  for  the 
chaplain  of  a  volunteer  regiment. 

2.  No  provision  of  law,  constitutional  or  statutory,  ever  prohibited  the 

acceptance  of  "  persons  of  African  descent"  into  the  military  service 
of  the  United  States  as  private  soldiers,  or  as  commissioned  officers, 
if  otherwise  qualified  to  be  officers. 

8.  The  statutes  prescribing  the  qualifications  of  chaplains  in  the  army  do 
not  preclude  the  appointment  of  a  Christian  minister  to  the  office  of 
chaplain  because  he  may  be  a  person  of  African  descent. 

4.  The  proviso  to  the  15th  section  of  the  Act  of'  July  17,  1862,  chap. 
201,  was  not  intended  to  fix  the  compensation  of  all  "persons  of 
African  descent,"  in  the  military  service  of  the  United  States,  but 
only  of  those  who  might  be  employed  for  the  humbler  kinds  of  ser- 
vice mentioned  in  the  act. 

Attorney  General's  Office, 

April  28, 1864. 

Sir:  Tou  have  done  me  the  honor  to  refer  to  me  a 
communication  to  yourself  from  his  Excellency  John  A. 
Audrew,  Governor  of  Massachusetts,  with  accompanying 
papers,  relative  to  the  claim  of  Rev.  Samuel  Harrison  for 
pay  as  chaplain  of  the  54th  regiment  of  Massachusetts 
volunteers. 

It  appears  by  Governor  Andrew's  letter  and  the  other 
papers  that  Mr.  Harrison,  who  is  a  colored  man,  was  duly 
elected,  and  on  the  8th  day  of  September,  1868,  commis- 
sioned by  Governor  Andrew  as  chaplain  of  the  54th  regi- 
ment of  Massachusetts  volunteers  in  the  service  of  the 
United  States;  that  on  the  12th  of  November,  1863,  he 
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was  mastered  and  accepted  into  the  service  of  the  United 
States,  at  Morris  Island,  South  Carolina,  by  the  proper 
mustering  officer,  and  actually  performed  the  duties  of 
chaplain  of  that  regiment,  then  and  since  serving  in  South 
Carolina.  On  demanding  his  pay  as  chaplain,  on  the  4th 
of  February,  1864,  he  was  met  by  the  following  refusal  in 
writing,  signed  by  the  paymaster  at  Hilton  Head : 

"  Samuel  Harrison,,  chaplain  of  the  54th  regiment  Mas- 
sachusetts volunteers,  (colored  troops,)  asks  pay  at  the 
usual  rate,  $100  per  month  and  two  rations,  which,  he 
being  of  African  descent,  I  decline  paying  under  the  act 
of  Congress  passed  July  17, 1862,  employing  persons  of 
African  descent  in  the  military  service  of  the  United 
States.    The  chaplain  declines  to  receive  anything  less." 

Ton  have  requested  my  opinion  whether  the  paymaster 
should  have  paid  as  demanded ;  and,  if  he  should,  whether 
it  is  your  duty  to  order  him  to  do  so. 

The  54th  regiment  of  Massachusetts  volunteers  was 
organized  in  the  same  manner  as  were  -other  regiments  of 
State  volunteers,  under  the  following  order  of  the  War 
Department,  dated  January  26, 1863,  viz : 

"  Ordered,  That  Governor  Andrew,  of  Massachusetts,  is 
authorized,  until  further  orders,  to  raise  such  number  of 
volunteer  companies  of  artillery  for  duty  in  the  forts  of 
Massachusetts  and  elsewhere,  and  such  corps  of  infantry 
for  the  volunteer  military  service  as  he  may  find  conve- 
nient, such  volunteers  to  be  enlisted  for  three  years  or 
until  sooner  discharged,  and  may  include  persons  of  Afri- 
can descent,  organized  into  separate  corps.  He  will  make 
the  usual  needful  requisitions  on  the  appropriate  staff 
bureaus  and  officers  for  the  proper  transportation,  organi- 
zation, supplies,  subsistence,  arms,  and  equipments  of  such 
volunteers. 

"  (Signed)  Edwin  M.  Stanton, 

Secretary  of  War." 

I  do  not  know  that  any  rule  of  law,  constitutional  or 
statutory,  ever  prohibited  the  acceptance,  organization,  and 
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muster  of  "  persons  of  African  descent, "  into  the  military 
service  of  the  United  States,  as  enlisted  men  or  volunteers. 
But  whatever  doubt  might  have  existed  on  the  subject  had 
been  fully  resolved  before  this  order  was  issued  by  the 
11th  section  of  the  act  of  July  17, 1862,  chap.  195,  which 
authorized  the  President  to  employ  as  many  persons  of 
African  descent  as  he  might  deem  necessary  and  proper 
for  the  suppression  of  the  rebellion;  and  for  that  purpose, 
to  organize  and  use  them  in  such  manner  as  he  might 
judge  best  for  the  public  welfare ;  and  the  12th  section  of 
the  act  of  same  date,  chap.  201,  which  authorized  the 
President  to  receive  into  the  service  of  the  United  States, 
for  the  purpose  of  constructing  entrenchments,  or  perform- 
ing camp  service,  or  any  other  labor,  or  any  military  or 
naval  service  for  which  they  might  be  found  competent, 
persons  of  African  descent,  such  persons  to  be  enrolled  and 
organized  under  such  regulations,  not  inconsistent  with 
the  Constitution  and  laws,  as  the  President  might  pre- 
scribe. 

The  54th  Massachusetts  regiment  was,  therefore,  organ- 
ized and  mustered  into  the  service  of  the  United  States 
under  clear  authority  of  law. 

But  the  15th  section  of  the  act  of  17th  July,  1862,  chap* 
201,  after  directing  that  all  persons  who  have  been  or  shall 
be  enrolled  in  the  service  of  the  United  States  under  that 
act,  shall  receive  the  pay  and  rations  then  allowed  by  law 
to  soldiers,  according  to  their  respective  grades,  contains 
this  proviso :  "  That  persons  of  African  descent,  who  under 
this  law  shall  be  employed,  shall  receive  ten  dollars  per 
month  and  one  ration,  three  dollars  of  which  monthly  pay 
may  be  in  clothing.9' 

Whether  persons  of  African  descent,  "  enrolled  in  the 
service  of  the  United  States"  as  private  soldiers,  are  in- 
cluded within  the  words,  "  persons  of  African  descent  who 
under  this  law  shall  be  employed,'9  thereby  limiting  their 
pay  as  soldiers  to  ten  dollars  a  month,  is  not  the  question 
you  have  submitted  to  me.  For  Mr.  Harrison  was  not  a 
private  soldier,  but  an  officer,  serving  under  the  commit* 
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sion  of  the  Governor  of  Massachusetts,  the  authenticity 
and  validity  of  which  were  recognized  and  admitted  by 
the  United  States  when  he  was  mustered  into  its  service. 
But  the  question  is,  can  a  person  of  African  descent  law- 
fully hold  the  office  and  receive  the  pay  of  chaplain  of  a 
volunteer  regiment  in  the  service  of  the  United  States  ? 

I  have  already  said  that  I  know  of  no  provision  of  law, 
constitutional  or  statutory,  which  prohibited  the  accept* 
ance  of  persons  of  African  descent  into  the  military  ser- 
vice of  the  United  States ;  and,  if  they  could  be  lawfully 
accepted  as  private  soldiers,  so  also  might  they  be  lawfully 
accepted  as  commissioned  officers,  if  otherwise  qualified 
therefor.  But  the  express  power  conferred  on  the  Presi- 
dent by  the  11th  section  of  the  act  of  July  17, 1862,  chap. 
195,  before  cited,  to  employ  this  class  of  persons  for  the 
suppression  of  the  rebellion  as  he  may  judge  best  for  the 
public  welfare,  furnishes  all  needed  sanction  of  law  to  the 
employment  of  a  colored  chaplain  for  a  volunteer  regiment 
of  his  own  race. 

Nor  is  any  prohibition  of  the  employment  of  such  per- 
sons found  in  the  statutes  which  declare  the  qualifications 
of  chaplains.  The  9th  section  of  the  act  to  authorize  the 
employment  of  volunteers,  &c,  of  July  22,  1861,  chap.  9, 
provides  that  there  shall  be  allowed  to  each  regiment  one 
chaplain,  who  shall  be  appointed  by  the  regimental  com- 
mander on  the  vote  of  the  field  officers  and  company 
commanders  on  duty  with  the  regiment  at  the  time  the 
appointment  shall  be  made.  The  chaplain  so  appointed 
mast  be  a  regular  ordained  minister  of  a  Christian  denom- 
ination. The  7th  section  of  the  act  of  August  8,  1861, 
chap.  42,  for  the  better  organization  of  the  military  estab- 
lishment, declares  that  one  chaplain  shall  be  allowed  to 
each  regiment  of  the  army,  to  be  selected  and  appointed 
as  the  President  may  direct.  Provided  that  none  but 
regularly  ordained  ministers  of  some  Christian  denomina- 
tion shall  be  eligible  to  selection  or  appointment.  The 
8th  section  of  the  act  of  July  17, 1862,  chap.  200,  declares 
that  the  two  sections  last  cited  shall  be  construed  to  read, 
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as  follows :  "  That  no  person  shall  be  appointed  a  chaplain 
in  the  United  States  army  who  is  not  a  regularly  ordained 
minister  of  some  religious  denomination,  and  who  does 
not  present  testimonials  of  his  present  good  standing  as 
such  minister,  with  a  recommendation  for  his  appointment 
as  an  army  chaplain  from  some  authorized  ecclesiastical 
body,  or  not  less  than  five  accredited  ministers  belonging 
to  said  religious  denomination." 

The  closest  inspection  of  these  provisions  will  discover 
nothing  that  precludes  the  appointment  of  a  Christian 
minister  to  the  office  of  chaplain  because  he  is  a  person  of 
African  descent.  I,  therefore,  conclude  that  Mr.  Harrison 
was  the  lawfully  appointed  and  qualified  chaplain  of  the 
54th  Massachusetts  regiment. 

The  9th  section  of  the  act  of  July  17, 1862,  chap.  200, 
provides  that  thereafter  the  compensation  of  all  chaplains 
in  the  regular  or  volunteer  service,  or  army  hospitals, 
shall  be  one  hundred  dollars  per  month,  and  two  rations  a 
day  when  on  duty.  Was  Mr.  Harrison  entitled  to  this  rate 
of  compensation,  or  was  he  limited  to  the  pay  of  ten  dol- 
lars a  month  and  one  ration,  fixed  by  the  proviso  to  the 
15th  section  of  the  act  of  July  17, 1862,  chap.  201? 

It  will  be  observed  that  this  proviso  declares  that  ten 
dollars  a  month  and  one  ration  shall  be  received  by  per- 
sons of  African  descent  employed  under  the  law  of  which 
it  is  a  part,  viz,  the  act  of  July  17,  1862,  chap.  201.  Now 
we  have  seen  that  it  is  not  necessary  to  resort  to  that  law 
to  find  authority  for  the  appointment  of  Mr.  Harrison  as 
chaplain;  for,  apart  from  the  authority  which  might  be 
presumed  to  exist  prior  to  the  enactment  of  any  of  these 
statutes,  the  11th  section  of  the  act  of  July  17, 1862,  chap. 
195,  sufficiently  warranted  it.  To  bring  him,  then,  within 
the  sweep  of  this  proviso,  and  thus  withdraw  him  from  the 
reach  of  the  act  which  specifically  fixes  the  pay  of  this 
class  of  officers,  to  which  by  clear  law  he  belongs,  would 
violate  the  plainest  principles  of  construction.  The  act  of 
which  the  proviso  is  a  part  was  not  intended,  in  my  opin- 
ion, either  to  authorize  the  employment  or  fix  the  pay  of 
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any  persons  of  African  descent  except  those  who  might  be 
needed  to  perform  the  humble  offices  of  labor  and  service 
for  which  they  might  be  found  competent.  The  12th  sec- 
tion authorizes  them  to  be  received  into  service  for  the 
purpose  of  constructing  intrenchments  or  performing  camp 
service,  or  any  other  labor,  or  any  military  or  naval  service 
for  which  they  might  be  found  competent.  The  13th  sec- 
tion declares  that  when  any  man  or  boy  of  African  descent, 
who  by  the  laws  of  any  State  shall  owe  service  or  labor  to 
any  person  aiding  the  rebellion,  shall  render  such  service 
as  this  act  provides  for,  he,  his  mother,  wife,  and  children, 
shall  be  free  thereafter,  with  certain  exceptions.  And  the 
18th  section  fixes  their  pay,  as  before  stated.  Whilst  it  is 
true  that  the  words  of  the  12th  section  are  broad  enough 
to  embrace  all  persons  of  African  descent  who  may  be 
received  into  the  military  or  naval  service  of  the  United 
States,  it  is  yet  quite  evident  from  the  terms  of  the  whole 
section,  as  well  as  from  the  promise  of  freedom  held  out 
to  such  persons  who  were  slaves,  in  the  18th  section,  that 
in  limiting  their  pay  to  ten  dollars  a  month  and  one  ration, 
Congress  had  in  view  the  class  who  were  fitted  only  for 
the  humbler  kinds  of  service  referred  to,  and  not  persons 
who,  under  the  authority  of  other  laws,  might  be  appointed 
to  positions  requiring  higher  qualifications  and  entitled  to 
a  higher  rate  of  pay.  To  assume  that  because  Mr.  Harri- 
son is  a  person  of  African  descent  he  shall  draw  only  the 
pay  which  this  law  establishes  for  the  class  it  obviously 
refers  to,  and  be  deprived  of  the  pay  which  another  law 
specifically  affixes  to  the  office  he  lawfully  held,  would  be, 
in  my  opinion,  a  distortion  of  both  laws,  not  only  unjust 
to  him,  but  in  plain  violation  of  the  purpose  of  Congress. 
I,  therefore,  think  that  the  paymaster  should  have  paid 
Mr.  Harrison  his  full  pay  as  chaplain  of  a  volunteer  regi- 
ment. 

Your  attention  having  been  specially  called  to  the  wrong 
done  in  this  case,  I  am  also  of  opinion  that  your  constitu- 
tional obligation,  to  take  care  that  the  laws  be  faithfully 
executed,  makes  it  your  duty  to  direct  the  Secretary  of 
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War  to  inform  the  officers  of  the  pay  department  of  the 
army  that  such  is  yoqr  view  of  the  law,  and  I  do  not  doubt 
that  it  will  be  accepted  by  them  as  furnishing  the  correct 
rate  for  their  action. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 
The  President. 


PORT  PILLOW  MASSACRE 

Advice  given  to  the  President  as  to  the  course  the  Government  should  take 
with  reference  to  the  massacre  hy  the  Rebels  of  colored  Union  soldiers 
at  the  capture  of  Port  Pillow. 

Attorney  General's  Office, 

May  4, 1864. 
Sir  :  I  insert  your  brief  note  of  the  8d  instant  entire,  in 
order  that  my  remarks,  by  way  of  opinion,  may  appear  to 
be  pertinent  and  conformable : 

"Executive  Mansion, 
"  Washington,  May  3, 1864. 
"  Sir  :  It  is  now  quite  certain  that  a  large  number  of  our 
colored  soldiers,  with  their  white  officers,  were  by  the  rebel 
forces  massacred,  after  they  had  surrendered,  at  the  recent 
capture  of  Fort  Pillow.  So  much  is  known,  though  the 
evidence  is  not  yet  quite  ready  to  be  laid  before  me. 
Meanwhile,  I  will  thank  you  to  prepare,  and  give  me  in 
writing,  your  opinion  as  to  what  course  the  Government 
should  take  in  the  case, 

"  Yours  truly, 

"A.  LINCOLN. 
"Hon,  Attorney  General." 

I  foresaw  the  great  probability  of  such  horrid  results  as 
those  exhibited  in  the  massacre  of  Fort  Pillow,  (and,  as 
reported,  at  other  places,)  and  that  was  one  of  the  reasons 
why,  from  the  beginning,  I  was  unwilling  to  employ  negro 
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troops  in  the  war.  Not  because,  in  my  judgment,  there  is 
anything  in  the  mere  fact  of  the  employment  of  such  troops 
legally  or  morally  wrong,  but  upon  grounds  of  policy  which 
seemed  to  me  prudent  and  wise.  All  history  teaeheB  ua 
that  men  (especially  in  the  excitements  of  open  rebellion 
and  revolutionary  violence,  when  all  legal  barriers  are 
broken  down,  and  all  moral  restraints  removed,)  are  always 
more  swayed  by  their  passions  and  prejudices  than  by 
reason  and  judgment;  more  prone  to  indulge  the  fierce 
passion  of  revenge  than  to  practice  the  mild  virtues  of 
prudence,  moderation,  and  justice,  the  end  of  which  is 
commonly  wisdom  and  peace. 

I  knew  something  of  the  cherished  passions  and  the 
educated  prejudices  of  the  southern  people,  and  I  could 
not  but  fear  that  our  employment  of  ne^ro  troops  would 
add  fuel  to  a  flame  already  fiercely  burning,  and  thus  ex- 
cite their  evil  passions  to  deeds  of  horror,  shocking  to 
humanity  and  to  Christian  civilization.  If  they  alone  were 
doomed  to  bear  the  shame  and  curse  of  such  barbarity,  I 
might  have  viewed  the  subject  with  less  of  alarm,  content 
to  see  them  sink  under  a  load  of  moral  infamy,  superadded 
to  their  political  crimes.  But  I  feared  that  it  could  not  be 
so.  I  feared  that  the  crime,  once  begun,  we  might  be 
drawn  into  the  vortex,  and  made,  however  unwillingly, 
sharers  in  their  guilt  and  punishment;  that  we  might  feel 
ourselves,  in  a  measure,  constrained  to  practice  the  like 
cruel  severities,  in  just  retaliation  for  the  past  and  in  pru- 
dent prevention  for  the  future.  What  I  then  foresaw  only 
in  apprehension  is  now  realized  in  fact;  and  we  are  forced 
to  choose  between  evils,  and  in  the  midst  of  opposite  diffi- 
culties, what  measures  are  wisest  and  best  (in  view  of  all 
the  circumstances)  to  punish  past  atrocities,  and  prevent 
their  repetition. 

Wiser  men  than  I  determined  the  good  policy  of  em- 
ploying black  soldiers,  and  I  (freely  acquiescing  in  their 
wisdom  and  authority)  accept  the  new  condition,  with  all 
its  consequences.  Surely  it  is  not  for  the  enemy  to  dictate 
to  us  what  kind  of  troops  we  shall  employ  against  them. 
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They  did  not  ask  our  consent  to  their  employment  of  In- 
dian savages  in  the  war  West,  and  yet,  as  I  am  credibly 
informed,  some  of  our  wounded  Missouri  soldiers  were . 
tomahawked  and  scalped  by  their  red  troops  on  the  bloody 
field  of  Pea  Eidge. 

Every  belligerent  must  and  will  choose  for  himself  what 
soldiers  he  will  employ,  and,  having  chosen,  it  is  not  a 
debatable  question  whether  be  shall  protect,  and,  if  need 
be,  avenge  them.  It  is  a  simple  duty,  the  failure  to  per- 
form which  would  be  a  crime  and  a  national  dishonor. 

Having  said  this  much  in  explanation  of  my  position  and 
relations  with  the  subject,  I  proceed  to  the  precise  point 
suggested  by  your  Excellency,  which  is,  what  course  should 
be  taken  by  the  Government  in  relation  to  the  case  ? 

This,  it  seems  to  me,  presents,  not  a  question  of  law,  but 
questions  of  prudence  and  policy  only;  for,  as  far  as  I  can 
judge,  the  law  is  clearly  with  you  to  inflict  such  punish- 
ment or  exact  such  retribution  for  the  outrage  as  may  be 
at  once  within  your  power,  and  sanctioned  by  your  wise 
discretion.  The  case,  however,  is  so  complicated  in  its 
relations,  and  the  consequences  of  your  resolution  so  im- 
portant and  diversified  in  themselves,  and,  possibly,  so 
terrible  in  their  results,  that  the  utmost  care  and  delibera- 
tion are,  it  seems  to  me,  necessary  to  a  successful  and 
honorable  result. 

With  these  views,  I  give  my  opinion  and  advice  as  fol- 
lows: 

1.  Adopt  no  plan  of  action,  and,  especially,  make  no 
threat  of  vengeance  or  retaliation,  without  resolving  at  the 
same  time  to  act  it  out  to  the  letter,  meeting  all  its  conse- 
quences, direct  and  contingent. 

2.  Demand  of  the  enemy,  through  your  proper  military 
officer,  to  know  whether  he  avows  the  massacre  at  Fort 
Pillow  as  a  governmental  act,  or  disavows  it  as  a  personal 
crime. 

8.  If  he  disavow  the  act,  then  demand  that  he  surrender 
to  you  the  two  generals,  Forest  and  Chalmers,  who  com- 
manded the  army  which  took  Fort  Pillow  and  perpetrated 
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the  atrocities  complained  of,  to  be  dealt  with  at  your  dis- 
cretion. 

4.  If  he  avow  and  justify  the  act,  then  issue  an  order, 
directed  to  all  your  commanders  of  armies,  and  all  com- 
manders of  separate  or  detached  posts  and  forts,  and  to  all 
naval  commanders,  to  the  effect  that  whenever  one  or  more 
of  the  army  of  the  enemy  which  captured  Fort  Pillow  and 
committed  the  massacre  there  shall  come  within  the  power 
of  such  commander,  he,  the  commander,  shall  cause  in- 
stant execution  to  be  done  upon  all  such,  whether  officers 
or  privates. 

5.  I  would  have  no  compact  with  the  enemy  for  mutual 
slaughter;  no  cartel  of  blood  and  murder;  no  stipulation 
to  the  effect  that  "if  you  murder  one  of  my  men,  1  will  mur- 
der one  of  yours." 

Retaliation  is  not  mere  justice.  It  is  avowedly  revenge, 
and  is  wholly  unjustifiable  in  law  and  conscience  unless 
adopted  for  the  sole  purposes  of  punishing  past  crime  and 
of  giving  a  salutary  and  blood-saving  warning  against  its 
repetition.     In  its  very  nature  it  must  be  discretionary. 

I  will  not  say  that  there  is  no  danger  that  a  desperate 
enemy,  in  pretended  answer  to  such  a  course,  may  make 
the  closing  scenes  of  this  war,  already  replete  with  horrors, 
one  disgusting  spectacle  of  blood  and  fire.  If  that  be  the 
demonaic  spirit  of  our  enemies,  which  God  in  his  mercy 
forbid!  still,  be  it  so;  we  of  necessity  must  accept  the  con- 
sequences. But  upon  their  souls  be  the  guilt,  and  upon 
them  be  the  punishment,  both  here  and  hereafter. 

The  subject  is  full  of  difficulties,  and  we  have  at  best 
only  a  choice  of  evils.  And  I  pray  God  that  your  mind 
maybe  so  enlightened  as  to  enable  you  to  choose  a  course 
of  measures  most  for  the  good  of  our  country,  and  least 
productive  of  evil  consequences. 

All  of  which  is  respectfully  submitted. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

EDWARD  BATES. 

The  President. 
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LAND  CLAIM    OF  THE    MISSIONARY   SOCIETY   OF    THE 
METHODIST  EPISCOPAL  CHURCH. 

L  A  grant  of  public  land  by  statute  is  the  highest  and  strongest  form  of 
title  known  to  our  law.  It  is  stronger  than  a  patent,  which  may  be 
annulled  by  the  judiciary  upon  a  proper  case  shown;  whereas,  even 
Congress  cannot  repeal  a  statutory  grant. 

2.  The  act  of  August  14, 1848,  "to  establish  the  Territorial  Government 
of  Oregon,"  vests  in  each  religious  society  a  perfect  title  to  the  land, 
(not  exceeding  six  hundred  and  forty  acres,)  occupied  by  it  in  the 
Territory  of  Oregon  on  the  day  of  the  date  of  the  act,  as  a  misssion- 
ary  station  among  the  Indians ;  and  all  that  a  claimant  of  land  under 
that  act  is  required  to  prove  to  establish  a  perfect  title  is,  that  upon 
the  14th  of  August,  1848,  it  did  occupy  the  land  as  a  missionary  sta- 
tion among  the  Indian  tribes  in  said  Territory. 

8L  The  question  of  fact  upon  which  the  title  of  claimants,  under  the  act, 
depends  should  be  left  by  the  Land  Office  to  the  decision  of  the 
courts. 

4.  No  executive  officer  has  power  to  determine  that  question  definitively. 

The  claimants  may  recover  the  land  in  the  courts  even  titer  a  decis- 
ion against  them  by  the  Land  Office. 

5.  The  Land  Office  sbould  refuse  to  issue  a  patent  to  claimants  of  land 

under  the  act  of  August  14, 1848,  and  thus  deolipe  jurisdiction  of  the 
questions  of  fact  on  which  their  title  depends. 

Attorney  General's  Office, 

May  27, 1864. 

Sir  :  In  the  first  place,  I  mast  beg  your  pardon  for  my 
long  delay  in  answering  your  letter  of  the  27th  of  April, 
relating  to  a  land  claim  of  "  the  Missionary  Society  of  the 
Methodist  Episcopal  Church,"  at  the  Dalles  of  the  Columbia, 
in  Oregon.  My  first  impression  was  that  the  claim  pre- 
sented a  question  of  legal  title  to  land,  judicial  entirely,  and 
not  proper  to  be  determined  by  any  executive  department. 
But,  desiring  to  treat  with  all  respect  the  questions  which 
you  propound  to  me,  I  have  caused  careful  examination  to 
be  made  before  proceeding  to  act  upon  that  pre-conceived 
opinion. 

Your  letter  contains  a  statement  of  fects,  which  I  sup- 
pose to  be  drawn  from  the  evidence  which  the  parties  be- 
fore you  chose  to  offer;  but  it  does  not  appear  that  those 
are  the  only  facts  in  the  case,  and  the  evidence  offered  to 
you  the  only  evidence  applicable  to  the  case.    But  enough 
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does  appear  to  show  that  there  are  various  other  claims  to 
the  land  there  at  the  Dalles,  which  conflict,  in  whole  or  in 
part,  with  the  claim  of  the  missionary  society.  It  appears 
that  the  Government  has  made  a  military  reservation  there, 
and  that  "  the  boundaries  (of  the  claim)  conflict  with  pre- 
emption and  donation  claims.'1  And,  as  these  claims  all 
depend,  for  their  validity  and  relative  value,  upon  a  mat- 
ter of  fact,  that  is,  possession  and  occupancy,  and  the  time 
thereof,  it  is  manifest  that  the  case  is  eminently  proper  for 
the  decision  of  a  jury  in  a  court  of  law. 

The  title  of  the  claimants  exists  only  in  the  act  of  Con- 
gress  of  August  14, 1848,  and  the  terms  of  that  act,  as  you 
quote  them,  are  "that  the  title  to  the  land,  not  exceeding 
six  hundred  and  forty  acres,  now  occupied  as  missionary 
stations  among  the  Indian  tribes  in  said  Territory,  toge- 
ther with  the  improvements  thereon,  be  confirmed  and 
established  in  the  several  religious  societies  to  which  said 
missionary  stations  respectively  belong."  I  do  not  wonder 
that  legal  difficulties  should  arise  in  attempting  to  execute 
an  act  of  Congress  so  vaguely  and  incautiously  expressed. 
Tet  one  thing  is  plain.  If  the  claimants  can,  by  proof 
before  the  proper  tribunal,  bring  themselves  within  the 
words  of  the  act,  they  have  a  perfect  title  to  the  land,  as 
against  the  United  States;  and  that  title  will  be  good  and 
available  as  against  any  adverse  claimant  who  cannot  show 
an  older  title.  The  law  speaks  for  itself,  and  all  that  the 
claimants  have  to  prove  to  establish  a  perfect  title  to  the 
land  is,  that  upon  the  14th  of  August,  1848,  they  did  oc- 
cupy the  land  as  a  missionary  station  among  the  Indian 
tribes  in  said  Territory,  (Oregon.)  But  without  such  proof, 
they  have  no  title  at  all. 

And  thus  it  appears  that  the  claim  of  the  "religious 
society"  presents  a  question  purely  judicial,  and,  in  my 
opinion,  not  proper  to  be  determined  by  any  executive 
officer  of  the  Government.  Nay,  no  executive  officer  has 
power  to  determine  it  definitively ;  for  whatever  you  or  I 
may  declare  upon  the  subject,  the  losing  party  is  not  bound 
to  submit  to  our  judgment.    If  he  think  himself  vested 
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with  the  legal  title  by  force  of  the  act  of  Congress,  he  will 
bring  his  action  against  any  one  found  in  adverse  posses- 
sion, and  the  court  which  tries  such  a  case  will,  of  course, 
be  bound  by  the  statute  law  and  the  proven  facts,  and  not 
by  the  opinion  of  the  executive  officer. 

With  this  class  of  land  titles — i.  e.y  direct  grants  by  act 
of  Congress,  with  no  provision  for  after-examination  by 
commissioners  or  courts — I  have  been  forced  to  be  some- 
what familiar.  The  act  of  the  13th  of  June,  1812,  (2  Stats., 
748,)  granted  many  lots  of  land  to  persons  inhabiting 
divers  towns  in  Missouri,  upon  the  single  condition  of 
"inhabitation,  cultivation,  or  possession,  prior  to  the  20th 
of  December,  1803,"  (the  day  when  possession  was  actually 
taken  of  Louisiana  by  the  United  States  under  the  pur- 
chase from  France.)  And  both  the  local  courts  and  the 
Supreme  Court  of  the  United  States,  have  uniformly  held 
that  the  act  itself  is  a  perfect  title  when  the  required  facta 
are  found  by  a  jury. 

Under  this  act  the  General  Land  Office  declined,  for  a 
long  time,  to  issue  patents,  seeing  that  the  act  itself  was  a 
perfect  title;  and  that,  in  its  terms,  it  did  not  require  a 
patent  to  issue. 

But  the  act  of  December  22, 1854,  (10  Stats. ,  599,)  makes 
it  lawful  to  issue  patents  upon  such  statutory  grants,  which, 
however,  are  to  operate  only  as  relinquishments  on  the 
part  of  the  United  States,  and  are  not  to  interfere  with  the 
rights  of  adverse  claimants.  This  act,  I  think,  need  not 
be  considered  in  this  case,  for  it  does  not  require  the  issu- 
ing of  a  patent  in  any  such  case,  but  only  permits  it,  makes 
it  lawful,  and  thereby  leaves  it  to  the  discretionary  judg- 
ment of  your  Department,  to  be  guided  by  the  particular 
circumstances  of  each  case. 

Permit  me  to  remark  that  a  grant  of  public  land  by 
statute  is  the  highest  and  strongest  form  of  title  known  to 
our  law.  Tt  is  stronger  than  a  patent,  for  a  patent  may  be 
annulled  by  the  judiciary  upon  a  proper  case  shown — of 
fraud,  accident,  or  mistake;  while  even  Congress  cannot 
repeal  a  statutory  grant, 
vol.  xi-4 
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After  what  has  been  said  above,  it  cannot  be  necessary 
for  me  to  give  a  specific  answer  to  each  one  of  your  ques- 
tions. Indeed,  some  of  them  I  have  no  power  to  answer. 
The  first,  for  instance,  relates  only  to  the  fact  whether  the 
claimants  did  or  did  not  occupy  the  land  as  a  mission  sta- 
tion on  the  14th  of  August,  1848.  I  cannot  answer  that, 
because  it  is  a  question  of  fact,  fitter  for  a  jury  than  for  me. 

Without,  therefore,  answering  your  questions  seriatim,  I 
will  state  my  conclusions  in  another  form,  which,  I  hope, 
may  be  iound  sufficient  to  meet  the  exigency  of  the  mat- 
ter now  actually  depending  in  your  Department. 

1.  I  am  of  opinion  that  the  claimants  have  or  have  not 
legal  title  to  the  land  in  question  by  the  direct  force  of  the 
act  of  August  14,  1848,  and  without  any  action  in  the 
General  Land  Office.  And,  as  to  questions  touching  the 
legal  construction  of  the  act,  the  facts  required  to  be  proven, 
and  quantity  of  the  land,  all  these,  it  seems  to  me,  are  emi- 
nently proper  for  judicial  determination,  and  ought  to  be 
left  to  the  decision  of  the  courts. 

2.  I  do  not  think  any  executive  department  (not  yours 
nor  mine)  is  the  proper  judge  of  a  disputed  question  of 
this  sort,  and  I  would  decline  to  assume  the  jurisdiction 
by  issuing  a  patent.  And  this  the  rather,  because,  if  the 
claimants  really  have  a  good  title,  the  patent  is  not  at  all 
necessary  to  its  validity. 

3.  I  think  that  the  claimants  ought  to  be  left  to  assert 
their  title  in  the  courts  of  law,  without  embarrassing  their 
case  by  the  interference. of  the  executive  officers.  This  is 
the  familiar  practice  in  other  States  under  similar  grants; 
and  several  such  cases  have  been  re-examined  and  sanc- 
tioned by  the  Supreme  Court. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

EDWARD  BATES. 

Hon.  J.  P.  Usher, 

Secretary  of  the  Interior. 
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PLATT'S  CASE. 

The  Secretary  of  the  Interior  has  no  legal  power,  after  United  States  notes 
have  been  made  legal  tender  by  act  of  Congress,  to  pay  a  debt  of  the 
United  States  in  gold. 

Attorney  General's  Office, 

June  29, 1864. 
Sib :  I  have  the  honor  to  receive  yours  of  yesterday, 
relating  to  the  case  of  Mr.  H.  B.  Piatt,  of  San  Francisco. 

It  seems  that  in  September,  1861,  Mr.  Piatt  leased  to 
the  United  States,  for  a  term  of  years,  certain  court  room& 
in  San  Francisco,  at  a  stipulated  monthly  rent;  that  this 
was  before  Treasury  notes  were  made  a  legal  tender  by 
act  of  Congress;  that,  by  the  depreciation  of  the  value  of 
Treasury  notes,  as  compared  with  gold,  the  rent  reserved 
has  become  very  inadequate,  and  Mr.  Piatt  is  likely  to 
sustain  thereby  a  heavy  loss.  Tou  further  state  that  the 
contract  has  not  been  violated  by  the  Government,  unless 
the  payment  of  Treasury  notes  instead  of  gold  can  be  so 
construed.  And  upon  this  state  of  the  case,  you  desire 
my  opinion  whether  you  can,  lawfully,  increase  the  rent, 
touneet  the  equity  of  his  case? 

Clearly  not ;  you  have  no  such  lawful  authority.  It  is 
a  plain  matter  of  contract,  obligatory  alike  upon  both 
contracting  parties.  It  applies  to  every  officer  of  and  con- 
tractor with  the  Government;  and  as  well  might  you  and 
I  complain  that  we  contracted  with  the  Government  before 
the  tender  law  was*  passed,  and,  therefore,  have  a  right  to 
demand  our  salaries  in  gold. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

EDWARD  BATES. 
Hon.  J.  P.  Usher, 

Secretary  of  the  Interior. 
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MONTANO'S  CASE. 

An  award  under  the  convention  with  Fern,  "payable  in  current  money 
of  the  United  States,"  may  legally  be  paid  either  in  Treasury  notes  or 
in  specie. 

Attorney  General's  Office, 

July  12, 1864. 

Sir  :  Some  days  ago,  I  had  the  honor  to  receive  your 
note  of  Jane  30,  conveying  to  me  a  translation  of  the  cer- 
tificate of  the  arbiter  in  the  case  of  Steven  G.  Montano,  a 
claimant  on  the  United  States  under  the  convention  with 
Peru.  It  appears  that  the  sum  awarded  to  the  claimant 
"  is  payable  in  current  money  of  the  United  States."  It  also 
appears  that  the  claimant  requests  "  that  the  payment  may 
be  made  in  specie"  « 

And,  upon  this  state  of  the  case,  you  ask  my  opinion 
upon  the  question  "  Whether  this  request  can  lawfully  be 
complied  with,  pursuant  to  the  terms  of  the  certificate  ad* 
verted  to,  in  connection  with  the  first  section  of  the  act 
of  Congress  of  the  25th  of  February,  1862,  and  with  simi- 
lar provisions  of  subsequent  acts,  making  the  Treasury 
notes  a  legal  tender  in  the  payment  of  debts  ?"  # 

Tbis  form  of  the  interrogatory  embarrasses  me  some- 
what. If  the  question  had  been,  can  the  said  debt  be 
lawfully  paid  in  Treasury  notes?  there  would  have  been 
no  difficulty  in  answering,  promptly,  in  the  affirmative. 
For  the  act  referred  to  makes  the  Treasury  notes  "lawful 
mohty,  and  a  legal  tender,  in  payment  of  all  debts,  public 
and  private,  within  the  United  States,  except  duties  on 
imports,  and  interest,  as  aforesaid,"  (i.  e.  on  bonds  and 
notes.) 

But  that  is  not  the  point  propounded  to  me.  It  is,  on 
the  contrary:  Can  the  said  debt  be  lawfully  paid  in  specie, 
"pursuant  to  the  terms  of  the  certificate"  of  the  arbiter? 
Now,  the  terms  of  the  certificate  are,  that  the  debt  is 
"  payable  in  the  current  money  of  the  United  States."  And 
so,  if  specie  be  current  money,  there  can  be  no  doubt  that 
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it  is  within  the  terms  of  the  certificate,  and  that  payment 
made  in  specie  will  be  a  lawful  payment.  And  I  think 
there  can  be  no  doubt  that  specie  (by  which  term  I  under- 
stand coined  metal)  is  current  money.  Current  money, 
whether  of  metal  or  paper,  is  made  such  by  law,  and  not 
by  the  mere  feet  of  popular  use,  whether  partial  or  general. 
There  are  divers  acts  of  Congress  which  do,  in  express 
terms,  make  coins  current  money;  an  example  of  which 
may  be  found  in  the  act  of  March  8, 1848,  (5  Stats.,  496.) 

I  say  nothing  about  the  policy,  prudence,  or  economy 
of  paying  in  specie  rather  than  in  Treasury  notes,  both 
being  current  money,  for  that  is  not  referred  to  me.  And 
I  conclude  that  the  debtor,  following  the  terms  of  his  ob-r 
ligation,  has  the  option  to  pay  in  Treasury  notes  or  in 
specie,  for  both  are  "  current  money  of  the  United  States/' 
and  payment  in  either  kind  will  be  lawful. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES, 

Hon.  Vm.  H.  Seward, 

Secretary  of  State. 


PAY  OP  COLORED  SOLDIERS. 

The  same  pay,  bounty,  and  clothing,  are  allowed  by  law  to  persons  of 
color  who  were  free  on  the  19th  of  April,  1861,  and  were  enlisted  and 
mastered  into  the  military  service  of  the  United  States  between  Decem- 
ber, 1862,  and  the  16th  of  June,  1864,  as  are,  by  the  laws  existing  at  the 
time  of  the  enlistment  of  such  persons,  authorized  and  provided  for  and 
allowed  to  soldiers  in  our  volunteer  forces  of  like  arms  of  the  service. 

Attorney  General's  Office, 

July  14, 1864. 

Sir:  By  your  communication  of  the  24th  ultimo,  you 

require  my  opinion  in  writing  aa  to  what  amounts  of  pay, 

bounty,  and  clothing  are  allowed  by  law  to  persons  of  color 

who  were  free  on  the  19th  day  of  April,  1861,  and  who 
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were  enlisted  and  mustered  into  the  military  service  of 
the  United  States  between  the  month  of  December,  1862, 
and  the  16th  of  June,  1864  ? 

I  suppose  that  whatever  doubt  or  difficulty  may  exist 
with  regard  to  the  amount  of  pay  and  allowances  to  which 
the  soldiers  to  whom  you  refer  are  entitled,  has  mainly  its 
origin  in  the  several  provisions  of  the  act  of  July  17, 1862, 
chap.  201,  (12  Stats.,  599,)  relative  to  the  employment  and 
enrolment  of  persons  of  African  descent  in  the  service  of 
the  United  States.  The  12th  section  of  that  statute  pro- 
vides "that  the  President  be,  and  he  is  hereby,  authorized 
to  receive  into  the  service  of  the  United  States  for  the  pur- 
pose of  constructing  intrenchments,  or  performing  camp 
service,  or  any  other  labor,  or  any  military  or  naval  ser- 
vice for  which  they  may  be  found  competent,  persons  of 
African  descent,  and  such  persons  shall  be  enrolled  and 
organized  under  such  regulations,  not  inconsistent  with 
the  Constitution  and  laws,  as  the  President  may  prescribe." 
The  15th  section  of  the  same  statute  enacts  that  "  persona 
of  African  descent,  who  under  this  law  shall  be  employed, 
shall  receive  ten  dollars  per  month  and  one  ration,  three 
dollars  of  which  monthly  pay  may  be  in  clothing. " 

The  first  and  main  question,  therefore,  is,  whether .  the 
persons  of  color  referred  to  in  your  letter,  who  were  mus 
tered  into  the  military  service  of  the  United  States  during 
the  period  of  time  you  indicate,  are  "persons  of  African 
descent"  employed  under  the  statute  of  July  17,  1862, 
chap.  201.  If  they  are  not  thus  employed,  their  compen- 
sation should  not  be  governed  and  is  not  regulated  by  the 
words  of  the  15th  section  of  that  statute,  which  I  have 
just  quoted. 

Now,  I  think  it  is  clear — too  clear,  indeed,  to  adiirit 
of  doubt  or  discussion — that  those  persons  of  color  who 
have  voluntarily  enlisted  and  have  been  mustered  into  our 
military  service — who  have  been  organized  with  appro- 
priate officers  into  companies,  regiments,  and  brigades  of 
soldiers,  and  who  have  done  and  are  doing,  in  the  field 
and  in  garrison,  the  duty  and  service  of  soldiers  of  the 
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United  States — are  not  persons  of  African  descent  em* 
ployed  under  the  statute  to  which  I  have  referred. 

I  do  not  find,  indeed,  in  the  act  any  authority  to  enlist 
persons  of  African  descent  into  the  service  as  soldiers.  It 
will  be  observed  that  the  12th  section  enumerates  two 
kinds  of  employment  for  which  those  persons  are  author- 
ized to  be  enrolled,  namely,  constructing  entrenchments  and 
performing  camp  service.  The  section  then  contains  a  more 
general  authority — authority  to  receive  such  persons  into 
the  service  for  the  purpose  of  performing  "  any  other  labor , 
or  any  military  or  naval  service  for  which  they  may  be 
found  competent."  I  am  bound,  however,  by  every  rule 
of  law  respecting  the  construction  of  statutes,  to  con- 
strue these  words  of  more  general  authority  with  refer- 
ence to  the  character,  nature,  and  quality  of  the  partic- 
ular kinds  of  labor  and  service  which  are,  in  the  first 
,  instance,  specifically  enumerated  in  the  statute,  as  those 
for  the  performance  of  which  persona  of  African  descent 
are  authorized  to  be  received  into  the  service;  and  there- 
fore I  must  suppose  that  Congress,  when  it  conferred  au- 
thority upon  the  President  to  receive  into  the  service  of 
the  United  States  persons  of  African  descent  for  the  par- 
pose  of  performing  any  other  labor  or  any  military  service 
for  which  they  may  be  found  competent,  meant  and  in- 
tended that  that  other  labor  and  that  other  military  service 
should  be  of  the  same  general  character,  nature,  and  qual- 
ity as  those  which  it  had  previously  in  the  statute  specially 
named  and  designated  "Always  in  statutes/'  says  Coke, 
"relation  shall  be  made  according  to  the  matter  prece- 
dent." Dwarris  says:  "Sometimes  words  and  sections 
are  governed  and  explained  by  conjoined  words  and 
clauses — nocitur  a  socio" — (Dwarris  on  Stat.,  604.) 

Applying  these  rules  of  construction,  then,  to  the  act 
before  me,  I  am  constrained  to  hold  that,  if  the  authority 
to  enlist  and  muster  into  the  military  service  soldiers  of 
African  descent  depended  upon  this  statute,  (as  it  does 
not,)  it  would  furnish  no  foundation  for  such  authority. 
It  is  manifest  that  the  labor  and  service  that  United  States 
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soldiers  are  enlisted  to  perform  are  of  an  essentially  differ- 
ent character  from,  and  are  essentially  of  a  higher  nature, 
order,  and  quality  than,  those  kinds  of  labor  and  service 
specifically  named  in  the  statutes,  and  for  the  performance 
of  which  the  President  is  specially  authorized  to  employ 
"persons  of  Africau  descent."  In  my  late  opinion  in  the 
case  of  the  claim  of  Rev.  Samuel  Harrison  for  full  pay  as 
chaplain  of  the  54th  regiment  of  Massachusetts  volunteers, 
I  expressed  the  same  view  when  I  said  that  the  act  of  July 
17, 1862,  chapter  201,  "was  not  intended  either  to  author- 
ize the  employment  or  to  fix  the  pay  of  any  persons  of 
African  descent,  except  those  who  might  be  needed  to 
perform  the  humbler  offices  of  labor  and  service  for  which 
they  might  be  found  competent." 

This  view  finds  confirmation  in  a  statute  that  received 
the  approval  of  the  President  on  the  same  day  as  the  act 
before  me— the  statute  of  July  17,  1862,  chap.  195,  (12  , 
Stats.  592) — which  conferred  on  the  President  the  author- 
ity to  employ  as  many  persons  of  African  descent  as  he 
might  deem  necessary  and  proper  for  the  suppression  of 
the  rebellion,  and  gave  him  power  to  organize  and  use 
them  in  such  manner  as  he  might  deem  best  for  the  public 
welfare.  In  these  words  we  may  find  clear  and  ample 
authority  for  the  enlistment  of  persons  of  African  descent 
as  United  States  soldiers.  It  is  under  this  act,  if  under 
either  of  the  acts  of  July  17, 1862,  that  colored  volunteer 
soldiers  may  be  said  to  have  been  employed.  There  is  no 
need  to  resort,  therefore,  to  the  statute  of  July  17, 1862, 
chap.  201,  for  any  authority  with  respect  to  their  employ- 
ment, or  for  any  rule  in  regard  to  their  compensation. 
Persons  of  African  descent,  employed  as  soldiers,  are  npt 
embraced  at  all,  as  I  have  shown,  by  the  act  of  July  17, 
1862,  chap.  201,  as  objects  or  subjects  of  legislation;  and 
we  must,  therefore,  look  to  some  other  law  for  the  meas- 
ure .  of  their  compensation.  # 

I  find  the  law  for  the  compensation  of  the  persons  of 
color,  referred  to  in  your  letter  to  me,  in  the  acts  of  Con- 
gress in  force  at  the  dates  of  the  enlistments  of  those  per- 
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sons,  respecting  the  amount  of  pay  and  bounty  to  be  given, 
and  the  amount  and  kind  of  clothing  to  be  allowed,  to 
soldiers  in  the  volunteer  forces  of  the  United  States.  For 
after  a  careful  and  critical  examination,  I  believe,  of  every 
statute  enacted  since  the  foundation  of  the  present  govern- 
ment relative  to  the  enlistment  of  soldiers  in  the  regular 
and  volunteer  forces  of  the  United  States,  I  have  found  no 
law  which,  at  any  time,  prohibited  the  enlistment  of  free 
colored  men  into  either  branch  of  the  national  military 
service.  The  words  of  Congress  descriptive  of  the  recruits 
competent  to  enter  the  service  were,  in  the  act  of  April  80, 
1790,  "  able-bodied  men  not  under  five  feet  six  inches  in 
height  without  shoes;  not  under  the  age  of  eighteen,  nor 
above  the  age  of  forty-five;"  in  the  act  of  March  8, 1795, 
"  able-bodied,  of  at  least  five  feet  six  inches  in  height,  and 
not  under  the  age  of  eighteen,  nor  above  the  age  of  forty- 
six  years ;"  in  the  act  of  March  8, 1799,  "  able-bodied  and 
of  a  size  and  age  suitable  for  the  public  service,  according 
to  the  directions  which  the  President  of  the  United  States 
shall  and  may  establish ;"  in  the  act  of  March  16, 1802, 
"effective,  able-bodied  citizens  of  the  United  States,  of  at 
least  five  feet  six  inches  high,  and  between  the  ages  of 
eighteen  and  forty-five  years;"  in  the  acts  of  December 
24, 1811,  January  11,  1812,  January  20, 1818,  and  Janu- 
ary 27, 1814,  "  effective,  able-bodied  men ;"  in  the  act  of 
December  10, 1814,  "  free,  effective,  able-bodied  men,  be- 
tween the  ages  of  eighteen  anl  fifty  years;"  and  in  the 
act  of  January  12, 1847,  "  able-bodied  men."  Some  of  the 
foregoing  statutes  are  obsolete ;  others  of  them  are  still  in 
force,  and  furnished,  before  the  suspension  of  the  writ  of 
habeas  corpus,  the  rule  by  which  the  validity  of  the  enlist- 
ments of  persons  alleged  to  have  been  minors  was  every 
day  tried  in  the  State  and  Federal  courts.  They  organ- 
ized the  military  establishment  of  the  United  States  in 
"time  of  peace  and  in  time  of  war.  They  embrace  the 
periods  of  all  the  wars,  previous  to  the  present,  in  which 
the  United  States  has  been  engaged.  By  no  one  of  them 
was  or  is  the  enlistment  of  free  colored  men  in  the  military 
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service  of  the  United  States,  whether  as  volunteers  or  as 
regulars,  prohibited.  After  the  war  of  1812,  claims  for 
bounty  land  preferred  by  persons  of  color  who  had  en- 
listed and  served  in  the  army  under  the  statutes  of  Decem- 
ber 24,  1811,  January  11,  1812,  and  December  10,  1814, 
were  sustained  as  valid  by  the  then  Attorney  General, 
William  Wirt,  (1  Opin.,  608.)  And  when  I  turn  to  more 
recent  statutes,  those  which  authorized  the  raising,  and 
regulate  the  organization  of  the  whole  body  of  the  volun- 
teer forces  now  in  the  field,  and  provided  for  the  mainte- 
nance and  increase  of  the  regular  forces  in  the  service,  I 
discover  throughout  them  no  other  statutory  qualifications 
for  recruits  than  those  established  by  the  earliest  legisla- 
tion to  which  I  have  referred. 

It  is  not  needed  that  I  should  recite  the  words  of  those 
acts  of  Congress  that  provide  for  the  pay,  bounty,  and 
clothing  to  be  allowed  to  soldiers  in  the  volunteer  mil- 
itary service  of  the  United  States.  It  is  enough  to  say 
that,  under  the  statutes  relative  to  those  subjects  and  in 
force  during  the  period  of  time  mentioned  in  your  com- 
munication, all  volunteers,  competent  and  qualified  to  be 
members  of  the  national  forces,  are  entitled  respectively  to 
receive  like  amounts  of  pay,  bounty,  and  clothing  from  the 
Government. 

In  view,  therefore,  of  the  foregoing  considerations,  I 
give  it  to  you  unhesitatingly,  as  my  opinion,  that  the  same 
pay,  bounty,  and  clothing'  are  allowed  by  law  to  the  per- 
sons of  color  referred  to  in  your  communication,  and  who 
were  enlisted  and  mustered  into  the  military  service  of  the 
United  States  between  the  mouth  of  December,  1862,  and 
the  16th  of  Juue,  1864,  as  are  by  the  laws  existing  at  the 
time  of  the  enlistment  of  said  persons,  authorized  and  pro- 
vided for  and  allowed  to  other  soldiers  in  the  volunteer 
forces  of  the  United  States  of  like  arms  of  the  service. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 

The  President. 
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SIOUX  HALF-BREED  BESEBVATIOK  IN  MINNESOTA. 

1.  The  State  of  Minnesota,  by  the  grant  to  her  of  sections  16  and  86  in 

every  township  of  public  lands  in  the  State,  acquired  no  title  to  town- 
ship sections  16  and  86  within  the  Sioux  Half-breed  Beservation,  west 
of  Lake  Pepin,  as  against  the  holders  of  scrip  issued  to  the  Half-breeds 
of  the  Sioux  Nation  in  exchange  for  their  interest  in  the  said  reserva- 
tion under  the  act  of  July  17,  1854,  chap.  83. 

2.  The  Government,  like  an  individual,  has  no  power  to  withdraw  or 

annul  its  grant  of  land.  The  first  lawful  grant  must  stand ;  and  the 
second  cannot  operate  as  a  conveyance,  for  the  reason  that  the  grantor, 
when  he  made  it,  had  no  estate  to  convey. 

Attorney  General's  Office, 

July  21,  1864. 

Sir  :  I  have  the  honor  now  to  give  you  my  views  upon 
the  questions  stated  in  Mr.  Otto's  communication  of  the 
15th  of  February  last,  and  which  were  submitted  to  me, 
by  your  direction,  for  my  consideration  and  opinion. 

The  statement  of  facts  contained  in  this  communication 
presents  the  following  case : 

Under  the  9th  article  of  the  treaty  of  July  15, 1830,  with 
certain  tribes  of  Indians,  (7  Stats.,  330,)  a  large  tract  of  . 
land  lying  west  of  Lake  Pepin  and  the  Mississippi  river 
was  set  apart  for  the  occupancy  of  the  half-breeds  of  the 
Sioux  nation,  and  by  an  act  of  Congress,  approved  July  17, 
1854,  (10  Stats.,  304,)  the  President  was  authorized  to 
cause  land  scrip  to  be  issued  to  the  said  half-breeds,  to 
exchange  with  them  for  their  interest  in  the  said  tract  of 
land. 

The  act  of  July  17, 1854,  provided  for  the  location  of  the 
said  scrip  in  these  words : 

"  Which  said  certificates  or  scrip  may  be  located  upon 
any  of  the  lands  within  said  reservation  not  now  occupied 
by  actual  and  bona  fide  settlers  of  the  half-breeds  or  mixed 
bloods,  or  such  other  persons  as  have  gone  into  said  Ter- 
ritory by  authority  of  law,  or  upon  any  other  unoccupied 
lands  of  the  United  States  subject  to  pre-emption  or  private 
sale,  or  upon  any  other  unsurveyed  lands  not  reserved  by 
Government,  upon  which  they  have  respectively  made 
improvements." 
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A  quantity  of  scrip  equal  to  the  area  of  the  said  tract 
of  land  was  prepared,  which  was  issued  and  delivered  to 
the  individuals  entitled  in  equal  shares,  and  receipted  for 
by  them,  principally  in  the  spring  of  1857,  though  some 
small  portions  were  not  delivered  for  two  or  three  years 
afterwards.  Upon  the  receipt  of  the  scrip,  the  several  in- 
dividuals executed  a  formal  relinquishment  of  their  right, 
title,  and  interest  in  the  said  tract,  pursuant  to  the  said  act 
of  July  17, 1854. 

On  the  26th  day  of  February,  1857,  sundry  propositions 
were  made  by  the  United  States  (11  Stats.,  167)  to  the 
convention  of  the  people  of  Minnesota,  among  which  is  the 
following : 

"  That  sections  numbered  sixteen  and  thirty-six  in  every 
township  of  public  lands  in  said  State,  and  where  either 
of  said  sections,  or  any  part  thereof,  has  been  sold  or  other- 
wise disposed  of,  other  lands  equivalent  thereto,  and  as 
contiguous  as  may  be,  shall  be  granted  to  said  State  for 
the  use  of  schools." 

On  the  29th  of  August,  1857,  a  State  government  was 
formed,  which  was  ratified  by  the  people  of  Minnesota  at 
an  election  held  October  13,  1857.  The  State  of  Minne- 
sota was  declared  to  be  fully  admitted  into  the  Union  by 
act  of  Congress  approved  May  11,  1858,  (11  Stats.,  285.) 

Upon  the  foregoing  facts,  you  say,  the  subjoined  ques- 
tions arise: 

1st.  Did  the  grant  to  Minnesota  for  school  purposes  pass 
to  the  State  the  title  to  those  portions  of  sections  16  and 
86,  within  the  tract  known  as  the  Sioux  half-breed  reserva- 
vation,  west  of  Lake  Pepin,  whereto  no  inchoate  right  had 
attached,  or  did  the  provisions  of  the  treaty  of  July  15, 
1880,  art.  9,  (Stats.,  vol.  7,  p.  880,)  and  of  the  act  of  Con- 
gress of  July  17, 1854,  withdraw  the  entire  tract  from  the 
operation  of  said  grant  ? 

2d.  If  the  title  of  the  State  to  said  sections  is  valid,  at 
what  date  did  it  vest  to  the  exclusion  of  subsequent  claims? 

Upon  this  statement  of  the  case,  it  seems  to  me  that  the 
substance  of  your  inquiry  can  be  easily  answered.    I  say 


Digitized  by  VjOOQ IC 


TO  THE  SECRETARY  OF  THE  INTERIOR.       61 

.Sioux  Half-breed  Reservation  in  Minnesota. 

the  substance,  because  I  may  not  correctly  understand  some 
of  the  phraseology  of  the  first  question.  For  instance,  I 
am  asked,  "  Did  the  grant  to  Minnesota  for  school  pur- 
poses pass  to  the  State  the  title  to  those  portions  of  sections 
16  and  36,  within  the  tract  known  as  the  Sioux  half-breed 
reservation,  west  of  Lake  Pepin,  whereto  no  inchoate  right 
had  attached?99  I  do  not  understand  what  is  meant,  in  this 
connection,  by  inchoate  right.  Both  the  parties,  i.  e.,  the 
State  of  Minnesota  and  the  half-breed  Sioux,  claim  the 
land  by  statutory  grant;  the  titles  are  of  equal  dignity,  and 
if  one  be  inchoate  so  is  the  other. 

Again,  I  am  asked,  did  the  provisions  of  the  said  treaty 
of  1830,  and  the  said  act  of  Congress  of  1854,  "  withdraw 
the  entire  tract  from  the  operation  of  said  grant,  (i.  «.,  the 
grant  to  Minnesota?)  Both  the  treaty  and  the  act  are 
direct,  affirmative  grants  to  the  half-breeds.  The  treaty 
grants  to  them  the  tract  designated,  to  hold  the  same  "by 
the  same  title  and  in  the  same  manner  that  other  Indian 
titles  are  held."  And  the  act  of  Congress  of  1854,  (de- 
claring, in  its  first  section,  that  the  land  had 'been  "set 
apart  and  granted99  for  the  use  of  the  half-breeds  by  the  9th 
article  of  the  treaty,)  grants  only  to  the  half-breeds  a  change 
in  the  form  and  character  of  their  title;  that  is,  from  an 
aggregate,  common  title  to  the  whole  tract,  (after  the  man- 
ner of  Indian  titles,)  to  a  personal  title,  in  each  individual, 
to  a  definite  part  of  the  same  tract — this  share,  upon  a  fair 
division,  to  be  held  in  severalty. 

And  thus,  the  treaty  and  the  act  of  Congress  do  plainly 
dispose  of  the  whole  tract,  subject  only  to  the  possible 
contingency,  stated  in  the  act,  that  the  half-breeds,  or  some 
of  them,  may  have  located  their  scrip  outside  of  the  reser- 
vation. And  you  do  not  state  the  happening  of  any  such 
contingency.  Moreover,  it  is  not  stated  that  there  are  any 
conflicting  claims  of  pre-emptors,  or  of  any  "  other  persons 
who  have  gone  into  the  said  Territory  by  authority  of  law." 

I  assume,  therefore,  that  there  are  but  two  claimants — 
the  half-breed  Sioux  and  the  State  of  Minnesota — to  the 
"sections  16  and  36.  within  the  tract  known  as  the  Sioux 
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half-breed  reservation;"  and,  as  between  these  two  claim- 
ants, I  am  clearly  of  opinion  that  the  Sioux  title  is  the 
best 

The  Government,  like  an  individual,  has  no  power  to 
withdraw  or  annul  its  grants  of  land.  The  first  lawful 
grant  must  stand;  and  the  second  cannot  operate  as  a  con- 
veyance, for  the  simple  reason  that  the  grantor,  when  he 
made  it,  had  no  estate  to  convey. 

Being  of  opinion  that  the  State  of  Minnesota  has  no 
title  to  the  said  sections  of  land,  there  is  no  occasion  to 
answer  your  second  question,  which  is  only  hypothetical. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

EDWARD  BATES. 
Hon.  J.  P.  Usher, 

Secretary  of  the  Interior. 


OFFENCE  OF  DELIVERING  FALSE  LISTS  TO  ASSESSORS 
OF  INTERNAL  REVENUE. 

1.  The  fines  imposed,  upon  indictments  and  convictions  nnder  the  9th  sec- 

tion of  the  Internal  Revenue  Act  of  July  1, 1862,  enure  wholly  to  the 
United  States,  and  the  collectors  have  no  right  or  interest  therein. 

2.  The  offence  created  by  the  said  9th  section  can  be  tried  and  punished 

only  by  indictment,  and  not  otherwise. 

Attorney  General's  Office, 

July  80,  1864. 

Sir:  Your  letter  of  the  20th  of  July,  1864,  states  a  case, 
and  propounds  questions  for  my  opinion  thereon,  as  fol- 
lows : 

"  Sandry  persons  have  been  convicted  at  a  recent  term 
of  the  district  court  of  the  United  States  for  the  northern 
district  of  New  York,  of  ma Icing  false  returns  under  the  9th 
section  of  the  act  entitled  'an  act  to  provide  internal  reve- 
nue to  support  the  Government  and  to  pay  interest  on  the 
public  debt/  approved  July  1, 1862,  (12  Stats.,  482.)  The 
Hues  assessed,  amount,  in  the  aggregate,  to  some  $2,500, 
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which,  unless  otherwise  specially  appropriated,  should  be 
paid  into  the  Treasury  of  the  United  States,  and  form  a 
part  of  the  judiciary  fund,  which  is  placed  under  the  con- 
trol of  the  Secretary  of  the  Interior. 

"  The  collectors  claim  that  but  one  moiety  of  these  fines 
is  for  the  use  of  the  United  States,  and  that  the  other 
moiety  is  for  their  individual  use,  as  the  first  informers  of 
the  matter  whereby  the  fines  in  question  were  incurred. 

"  They  were  such  informers,  and  submit  that  their  claim 
is  recognized  by  the  provisions  of  the  81st  section  of  said 
act. 

"As  similar  claims  will,  no  doubt,  be  made  elsewhere, 
I  have  the  honor  to  submit  for  your  consideration  and 
opinion  the  subjoined  questions : 

"1.  Is  the  fine  assessed  against  a  party  convicted,  upon 
indictment,  before  the  proper  circuit  or  district  court  of 
the  United  States,  of  the  offence  defined  in  the  9th  section 
of  the  act  aforesaid,  to  the  sole  use  of  the  United  States, 
or  is  the  collector  or  deputy  collector  entitled  to  one-half 
of  said  fine,  if  he  is  the  first  informer  of  the  cause,  matter, 
or  thing  whereby  the  fine  was  incurred? 

"  2.  Can  a  fine,  to  which  the  offending  party  is  liable 

under  the  said  9th  section,  be  assessed  or  recovered  except 

upon  indictment  prosecuted  before  a  district  or  circuit 

court  of  the  United  States  ?" 

* 

I  regret  to  perceive  that  the  statement  of  the  case  (lead- 
ing.up  to  the  questions  asked  me)  is  not  as  full  or  as  clear 
as  I  think  necessary  to  a  right  understanding  of  the  sub- 
ject. You  inform  me  that  "  sundry  persons  have  been 
convicted  at  a  recent  term,"  Ac,  "  of  making  false  returns , 
tinder  the  9th  section  of  the  act,"  (the  internal  revenue 
law)  of  July  1, 1862.  On  turning  to  the  said  9th  section, 
I  do  not  find  any  offence  described  in  those  terms.  But 
the  offence  created  and  made  punishable  by  that  section 
is  expressed  in  different  language,  thus :  "  That  if  any  such 
person  shall  deliver  or  disclose  to  any  assessor  or  assistant 
assessor  appointed  in  pursuance  of  this  act,  and  requiring 
a  list  or  lists  as  aforesaid,  any  false  or  fraudulent  list  or 
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statement,  with  intent  to  defeat  or  evade  the  valuation  or 
enumeration  hereby  intended  to  be  made,  such  person  bo 
offending,  and  being  thereof  convicted,  on  indictment  found 
therefor,  in  any  circuit  or  district  court  of  the  United 
States,  held  in  the  district  in  which  such  offence  may  be 
committed,  shall  be  fined  in  a  sum  not  exceeding  five  hun- 
dred dollars,  at  the  discretion  of  the  court,  and  shall  pay 
all  costs  and  charges  of  prosecution." 

I  remark,  in  the  first  place,  that  this  9th  section  is  a 
penal  law,  creating  a  penal  offence,  and  directing  the  mode 
and  measure  of  its  punishment;  and,  therefore,  it  must  be 
strictly  followed;  and,  following  it  with  any  reasonable 
degree  of  strictness,  it  can  hardly  be  said  that  the  making 
of  a  false  return  is  the  same  thing  as  the  delivery  or  disclos- 
ure to  an  assessor,  &c,  of  a  false  or  fraudulent  list  or  statement, 
with  a  specified  intent. 

Secondly.  The  offence  stated  in  the  said  9th  section  is 
not  criminal  only  because  it  is  forbidden^  but  is  wrong  in 
itself,  and  a  crime  in  its  nature;  for  it  is  the  utterance  or 
exhibition,  to  a  public  officer,  of  a  false  or  fraudulent  doc- 
ument, with  a  wicked  intent.  That  is  a  crime,  and  there- 
fore, very  properly,  required  to  be  prosecuted  only  by 
indictment..  And  I  think  that  it  is  the  only  legal  method 
in  which  that  offence  can  be  prosecuted,  notwithstanding 
what  is  said  in  the  31st  section  of  the  act. 

As  that  9th  section  is  the  only  law  which  creates  the 
crime  and  provides  for  its  punishment,  therefore  the 
criminal  can  be  punished  only  according  to  the  terms  of 
that  law.  And  what  are  they?  lie  must  be  "thereof 
convicted,  on  indictment  found  therefor,"  in  a  court  speci- 
fied. And,  when  so  convicted,  he  cannot  be  punished  by 
fine,  except  "at  the  discretion  of  the  court,"  and  "in  a 
sum  not  exceeding  five  hundred  dollars."  That  section 
has  no  provision  in  favor  of  informers,  and  under  that  alone 
the  informer  has  no  show  of  a  legal  claim  upon  the  fine 
Imposed  by  the  court. 

But  the  collectors,  being  "such  informers,"  "submit 
that  their  claim  is  recognized  by  the  provisions  of  the  81st 
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section  of  said  act."  After  a  careful  examination  of  the 
said  3l8t  section,  I  am  not  able  to  concur  with  the 
collectors  in  the  opinion  that  their  claims  to  any  part  of 
the  fines  imposed  under  the  provisions  of  section  9  are 
recognized  by  the  provisions  of  section  81.  Admitting  that 
the  phraseology  of  that  section  is  loose  and  inapt,  still, 
enough  appears  to  show  that  it  contains  no  grant  of  power 
to  the  collectors,  whether  informers  or  not,  to  meddle  with 
the  indictment  for  the  offence  created  by  the  9th  section, 
or  to  share  in  its  profits,  nor  any  recognition  of  their  right 
to  do  so. 

A  short  analysis  of  the  31st  section  will,  I  think,  suffice 
to  show  the  fallacy  of  this  claim.  The  section  provides 
that  it  shall  be  the  duty  of  the  collectors — 1.  To  collect 
all  duties  and  taxes  imposed  by  this  act.  2.  And  prosecute 
for  the  recovery  of  the  same.  8.  And  for  the  recovery  of 
any  sum  or  sums  which  may  be  forfeited  by  virtue  of  this 
act.  4.  And  all  fines,  penalties,  and  forfeitures  which  may 
be  incurred  or  imposed  by  virtue  of  this  act  shall  and  may 
be  tuedfor  and  recovered,  in  the  name  of  the  United  States, 
or  of  the  collector  in  whose  district  any  such  fine,  penalty, 
or  forfeiture  shall  have  been  incurred.  5.  As  to  the  forum 
and  form  of  action,  the  proceeding  must  be  in  any  proper 
form  of  action,  or  by  any  appropriate  form  of  proceeding, 
before  any  circuit  or  district  court  of  the  United  States 
for  the  district  within  which  said  fine,  penalty,  or  forfeiture 
may  have  been  incurred,  or  before  any  other  court  of  compe- 
tent jurisdiction.  6.  And,  where  not  otherwise  differently 
provided  for,-  one  moiety  thereof  shall  be  for  the  use  of  the 
United  States,  and  the  other  moiety  thereof  to  the  use  of 
the  person  who,  if  a  collector  or  deputy  collector,  shall 
first  inform  of  the  cause,  matter,  or  thing  whereby  any 
such  fine,  penalty,"  or  forfeiture  was  incurred. 

In  view  of  this  brief  analysis,  I  desire  to  make  a  few 
remarks,  and — 

1.  When  a  grant  of  anything  is  claimed  by  the  terms 
of  a  particular  law,  the  claimant  must  take  and  hold  it, 
vol.  xi. — 6 
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if  at  all,  according  to  the  terms  and  provisions  of  that  law, 
and  not  otherwise. 

2.  The  claim  now  made  by  the  collectors  (who,  you  tell 
me,  are  informers)  is  based  wholly  upon  that  section  31, 
which  makes  it  their  duty  to  prosecute.  And,  after  stating 
how  fines,  penalties,  and  forfeitures  may  be  sued  for  and 
recovered,  proceeds  to  dispose  of  the  thing  recovered,  giving, 
in  a  certain  contingency,  one-half  to  the  collector,  if  he 
happen  to  be  the  first  informer.  Still,  he  is  required  to 
prosecute,  whether  an  informer  or  not,  and  nothing  is  given 
to  him  unless  he  show  himself  to  be  theirs*  informer. 

8.  The  section  81  is  a  single  sentence,  and  the  last  clause 
of  it  (which  gives  the  moiety  to  the  informing  collector,  on 
certain  expressed  contingences)  relates  only  to  the  subject- 
matter  of  the  foregoing  clauses,  and  they  relate  to  the  col- 
lector's duty  to  prosecute,  and  to  the  power  to  sue  and 
recover,  either  in  the  name  of  the  United  States  or  of  the 
collector.  And  the  last  clause  of  the  section  does  but 
give  to  the  informing  collector  "  the  other  moiety  thereof" 

Of  what?  Clearly  the  thing  which  the  collector  has,  in 
the  line  of  his  duty,  prosecuted  for — the  thing  which  he  has 
caused  to  be  sued  for  and  recovered. 

4.  The  duty  of  the  collector  to  prosecute,  in  the  proper 
cases,  is  unquestionable,  and  he  may  do  it  in  a  variety  of 
ways.  If  he  be  the  first  informer,  he  may  bring  an  action 
in  his  own  name,  qui  tarn  ;  or  he  may  cause  an  action  to  be 
brought  in  the  name  of  the  United  States,  alleging  him- 
self as  the  informer  or  relator.  And,  in  either  case,  his 
right  must  be  stated  of  record,  for  his  title  is  by  statute, 
with  express  power  to  prosecute — to  sue  and  recover.  He 
is  a  legal  agent,  to  labor  in  the  prosecution,  and  not  a 
gratuitous  distributee  of  a  fund  recovered  by  the  activity 
and  vigilance  of  others. 

5.  Again,  the  81st  section  givesthe  informing  collector 
nothing,  where  the  subject-matter  is  "  otherwise  and  differ- 
ently provided  for."  And  I  am  of  opinion  that  fines  im- 
posed, upon  indictment  and  conviction  under  the  9th 
section,  are  otherwise  provided  for  by  the  said  section, 
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and  by  the  general  law  appropriating  fines  imposed  for 
offences. 

6.  The  exclusion  of  the  collectors  from  all  right  and 
power,  as  touching  the  crime  created  by  the  9th  section, 
will  by  no  means  leave  them  without  the  power  to  prose- 
cute and  to  me  and  recover,  for  the  act  abounds  with  other 
provisions  for  fines,  forfeitures,  and  penalties  which  are 
not  crimes,  and  which  may  be  prosecuted,  sued  for,  and 
recovered.  Examples  may  be  found  in  sections  11, 14, 
and  16  of  the  act. 

Upon  the  whole,  in  answer  to  your  first  question,  I  am 
of  opinion  that  the  fines  imposed,  upon  indictment  and 
conviction  under  the  9th  section  of  the  act,  enure  wholly 
to  the  United  States,  and  that  the  collectors  have  no  right 
nor  interest  therein. 

And  as  to  your  second  question,  I  have  no  doubt  that 
the  offence  created  by  the  said  9th  section  can  be  tried  and 
punished  only  in  the  manner  and  by  the  means  in  that 
section  specified,  and  not  otherwise. 

All  which  is  respectfully  submitted. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

EDWARD  BATES. 
Hon.  J.  P.  Usher, 

Secretary  of  the  Inferior. 


NEUTRALITY  OF  THE  ISTHMUS  OF  PANAMA. 

The  85th  Article  of  the  treaty  of  June  12, 1848,  between  the  United  States 
and  New  Granada,  binds  this  Government  absolutely  to  guaranty  the 
perfect  neutrality  of  the  Isthmus  of  Panama,  on  the  demand  of  the 
proper  party;  and  this  obligation  must  be  performed  by  any  and  all 
means  which  may  be  found  lawful  and  expedient 

Attorney  General's  Office, 

August  18, 1864. 
Sir:  I  have  the  honor  to  receive  your  letter  of  August 
16,  informing  me  that  "  the  Minister  of  Foreign  Af&irs 
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of  the  United  States  of  Colombia,  which  now  comprises 
New  Granada,  has  addressed  a  note  to  Mr.  Burton,  the 
United  States  Minister  at  Bogota,  setting  forth  the  expec- 
tation on  the  part  of  his  government  that  the  Government 
of  the  United  States  will  carry  into  effect  its  guaranty  of 
the  neutrality  of  the  Isthmus  of  Panama,  claimed  to  have 
been  stipulated  in  the  26th  (meaning,  doubtless,  the  35th) 
article  of  the  treaty  between  the  United  States  and  New 
Granada,  of  the  12th  of  June,  1848."  And  you  request 
my  opinion  "  as  to  whether  the  article  referred  to  binds 
the  United  States,  forcibly  if,  need  be,  if  required  by  the 
United  States  of  Colombia,  to  interfere  in  their  behalf  to 
prevent  the  importation  of  troops  and  munitions  of  war 
across  the  Isthmus  of  Panama,  for  the  purpose  of  carrying 
on  war  against  Peru  ?" 

The  form  of  the  question  embarrasses  me  somewhat; 
for  it  is  not  whether  the  United  States  is  bound  by  the  said 
article  thirty-five  to  make  good  the  guaranty  to  New  Gra- 
nada, but  whether  the  United  States  is  bound,  if  required 
by  the  TJnited  States  of  Colombia,  (not,  in  the  language 
of  the  treaty,  "  to  guaranty,  positively  and  efficaciously,  to 
New  Granada  the  perfect  neutrality  of  the  before-men- 
tioned isthmus,"  but)  "  to  interfere  in  their  behalf  to  pre- 
vent the  importation  of  troops  and  munitions  of  war  across 
the  Isthmus  of  Panama,  for  the  purpose  of  carrying  on 
war  against  Peru."  These  two  questions  are  very  differ- 
ent in  form,  and,  it  seems  to  me,  are  substantially  different 
in  practical  effect. 

Our  treaty  of  June  12,  1848,  is  with  the  Republic  of 
New  Granada,  which,  it  appears,  no  longer  exists  under 
that  name;  and  it  is,  perhaps,  my  fault  not  to  know  with 
satisfactory  certainty  whether  the  Republic  of  New  Gra- 
nada exists,  in  fact,  under  the  name  of  the  Ufrited  States 
of  Colombia,  or  whether  the  United.  States  of  Colombia 
do  so  comprehend  and  represent  the  Republic  of  New 
Granada  as  to  be  bound  by  its  treaty  stipulationspand  to 
be  entitled  to  the  benefits  of  its  treaty  guaranties.  These 
questions  I  must  leave  to  your  better  information. 
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But  as  to  the  guaranty  of  neutrality  contained  in  the 
35th  article  of  the  treaty,  it  seems  to  ine  that  there  is  no 
room  to  doubt  its  binding  force  upon  us,  if  its  fulfillment 
be  demanded  by  the  proper  party.  The  undertaking  of 
our  Government  is  declared  to  be  for  a  valuable  consider- 
ation expressed  in  the  treaty,  and  our  obligation  is  assumed 
in  language  the  most  plain  and  positive,  thus:  "The 
United  States  guarantee,  positively  and  efficaciously,  to 
New  Granada,  by  the  present  stipulation,  the  perfect  neu- 
trality of  the  before-mentioned  isthmus."  As  to  the  best 
means  of  making  the  guaranty  efficacious,  and  the  neu- 
trality of  the  isthmus  perfect,  perhaps  I  am  not  the  best 
judge.  But  having  assumed  the  obligation,  I  do  not  doubt 
the  duty  to  perform  it  by  any  and  all  means  which  may 
be  found  lawful  and  expedient. 

I  need  not  express  to  you,  sir,  my  regret  at  finding  in 
the  statute  book  a  treaty  which  makes  so  great  a  depart- 
ure (for  the  first  time,  I  believe,)  from  the  wise  and  cau- 
tious policy  of  the  fathers  of  the  Republic.  This  treaty 
assumes  to  guarantee  not  only  the  neutrality  of  the  Isth- 
mus of  Panama,  but  also  "the  rights  of  sovereignty  and 
property  which  New  Granada  has  and  possesses  over  the 
said  territory."  It  is  not  for  us,  however,  to  complain  of 
the  onerous  character  of  an  obligation  which  we  have  vol- 
untarily assumed.  But,  having  assumed  it,  honesty  and 
good  faith  require  us  to  fulfill  it  And  I  can  but  express 
the  hope  that,  as  this  treaty  is  the  first  instance,  so  it  may 
be  the  last,  for  a  long  time  to  come,  of  such  dangerous 
intermeddling  in  the  affairs  of  foreign  nations. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 

Hon,  Wm.  H.  Sewabd, 

Secretary  of  State. 
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CASE  OF  COLONEL  GATES. 

The  War  Department  erred  in  disallowing  the  claim  of  Colonel  Gates  for 
servants  and  forage  for  the  months  of  August,  September,  October,  and 
November,  1861,  under  the  20th  section  of  the  act  of  August  8,  1861. 

Attorney  General's  Office, 

August  26, 1864. 

Sir:  I  have  the  honor  to  say  that  the  papers  in  the  case 
of  the  claim  of  Colonel  Gates,  which  were  sent  yesterday 
by  your  excellency  to  the  Attorney  General,  reached  this 
office  in  his  absence,  and  I  have,  therefore,  given  the  sub- 
ject matter  of  these  documents  my  consideration. 

You  desire  this  office  to  say  whether  the  opinion  ren- 
dered by  yourself  September  5, 1861,  to  the  Secretary  of 
War,  touching  the  effect  of  the  provision  of  the  20th  sec- 
tion of  the  act  of  Congress  approved  August  8,  1861,  is  or 
is  not  a  sound  legal  opinion.  The  view  expressed  in  that 
opinion  is  as  follows : 

"  I  have  examined  the  20th  section  of  the  act  of  Con- 
gress entitled  '  an  act  for  the  better  organization  of  the 
army,'  approved  August  8, 1861,  and  am  of  opinion  that 
officers  whose  cases  fall  within  it  should  be  paid  according 
to  the  old  law  up  to  the  passage  of  the  new — August  8, 
1861." 

My  opinion  clearly  is,  that  the  view  of  the  law  thus  ex- 
pressed is  perfectly  correct.  I  may  be  permitted  here  to 
make  some  general  observations  touching  the  law  of  Au- 
gust 8, 1861,  and  to  state  what  I  suppose  to  have  been  its 
effect  in  the  case  of  Colonel  Gates. 

The  20th  section  of  the  act  of  August  8, 1861,  thus  pro- 
vides :  "  That  officers  of  the  army,  when  absent  from  their 
appropriate  duties  for  a  period  exceeding  six  months,  either 
with  or  without  leave,  shall  not  receive  the  allowances 
authorized  by  the  existing  laws  for  servants,  forage,  trans- 
portation of  baggage,  fuel,  and  quarters,  either  in  kind  or 
in  commutation."  There  is  nothing  certainly  in  this  sec- 
tion, nor  do  I  discover  a  word  in  any  other  part  of  the  act, 
which  gives  its  provision,  in  any  respect,  a  retroactive  ope- 
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ration*  The  law,  therefore,  took  effect  at  and  from  the 
date  of  its  passage.  Officers  who  were  then  absent  are  not 
within  its  provisions,  unless  they  continued  '*  absent  from 
their  appropriate  duties  for  a  period  exceeding  six  months" 
after  the  3d  day  of  August,  1861.  The  time,  in  the  case 
of  such  officers,  when  the  six  months  began  to  run,  after 
which  they  were  barred  the  right  to  claim  the  allowances 
enumerated  in  the  section,  was  the  time  when  the  act  be- 
came a  law.  The  law,  in  other  words,  did  not  take  effect 
upon  absence  begun  antecedently  to  its  date,  and  con- 
tinued to  that  time,  but  only  upon  absence  continued  after 
•that  time;  and,  in  a  case  where  the  continued  absence  was 
protracted  to  a  period 'greater  than  six  months,  the  right 
of  the  Government  to  withhold  the  allowances  in  question 
attached  at  the  expiration  of  six  months  from  the  date  of 
the  act. 

Tour  excellency  probably  desired  (although  you  do  not 
specially  request  it)  an  examination  of  the  papers  in  Col- 
onel Gates'  case,  and  also  some  expression  of  opinion  with 
reference  to  it.  I  have,  therefore,  carefully  considered  his 
claim,  so  fer  as  I  have  been  enabled  to  do  so,  by  the  aid  of 
the  letters  and  other  documents  accompanying  the  request 
you  make  with  regard  to  your  own  opinion.  The  papers 
before  me  are  the  original  vouchers  for  the  payment  of 
Colonel  Gates  for  the  months  of  August,  September,  Oc- 
tober, and  November,  1861;  three  letters  written  by  Col- 
onel Gates— one  to  your  excellency,  two  addressed  to 
General  Canby,  and  one  to  Hon.  Augustus  Brandegee — 
and  a  copy  of  the  order  of  the  Secretary  of  War,  dated 
April  7, 1868,  disallowing  his  claim.  It  seems  by  these 
vouchers  that  the  allowances  of  Colonel  Gates  for  servants 
and  forage,  authorized  by  the  then  existing  laws,  were 
stopped  during  the  months  of  August,  September,  October, 
and  November,  1861 ;  and  of  this  stoppage  I  understand  he 
complains.  Now,  in  view  of  that  construction  of  the  law 
which  I  deem  correct  and  have  adopted,  in  no  event  was 
the  stoppage  of  these  allowances,  in  the  case  of  Colonel 
Gates,  authorized  by  the  provisions  of  the  20th  section  of 
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the  act  of  August  3, 1861.  The  months  in  question  were 
the  first  four  months  after  the  passage  of  the  act.  The 
right  of  Colonel  Gates  to  receive  the  allowances  would 
have  ceased  only  at  the  expiration  of  six  months  from  and 
after  the  date  of  the  act,  had  he  continued  absent  so  long; 
so  that  if  the  fact  be  that  he  was  absent  from  his  appro- 
priate duties  during  these  months,  his  right  to  receive  the 
emoluments  referred  to  was  not  thereby  affected.  If  he 
had  remained  absent  after  February  4, 1862,  then  the  right 
of  the  Government  under  the  law  to  stop  his  allowances 
for  the  time  of  absence  subsequent  to  that  date  would  have 
attached;  but  in  no  event,  I  take  it,  could  the  right  attach 
in  August,  1861,  or  continue  till  December,  1861.  There 
would  seem  to  have  been  error,  therefore,  in  the  action  of 
the  Department  with  regard  to  the  allowances  of  this  offi- 
cer for  the  months  enumerated ;  and,  if  his  claim  is  affected 
by  no  provision  of  law  other  than  the  20th  section  of  the 
act  of  August  3, 1861,  and  relates  only  to  the  emoluments 
withheld  from  him  in  the  months  enumerated,  I  am  of 
opinion  that  it  should  be  allowed. 

I  return  herewith  the  papers  which  you  enclosed  to  the 
Attorney  General. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

J.  HUBLET  ASHTON, 

Acting  Attorney  General 

The  President. 


DEPOSIT  OF  SHIPS'  PAPERS  AT  PORTS  IK  THE  BRITISH 
NORTH  AMERICAN  PROVINCES. 

1.  The  master  of  an  American  vessel  sailing  to  or  between  ports  in  the 

British  North  American  Provinces  is  required,  on  arriving  at  any 
such  port,  to  deposit  his  ship's  papers  with  the  American  Consul. 

2.  The  act  of  August  6, 1861,  does  not  ohange  or  affect  the  duties  of  mas- 

ters of  American  vessels,  running  regularly  by  weekly  or  monthly 
trips,  or  otherwise,  to  or  between  foreign  ports,  as  imposed  by  the  act 
of  February  28,  1808. 
8.  If  an  American  vessel  is  obliged  by  the  law  or  usage  prevailing  at  a 
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foreign  port  to  effect  an  entry,  and  she  does  enter  conformably  to  the 
local  law  or  usage,  her  coining  to  such  foreign  port  amounts  to  an 
"  arrival/'  within  the  meaning  of  the  2d  section  of  the  act  of  February 
28, 1808,  independently  of  any  ulterior  destination  of  the  vessel,  or  the 
time  she  may  remain,  or  intend  to  remain,  at  such  port,  or  the  par- 
ticular business  she  may  transact  there. 

4.  The  fees  receivable  by  a  consul  for  receiving  and  delivering  a  vessel's 
register  and  other  papers,  under  the  act  of  1808,  are  prescribed  by 
regulation  of  the  President. 

6.  The  act  of  August  5, 1861,  was  merely  intended  to  limit  the  amount  of 
fees  payable  annually  to  American  Consuls  by  the  masters  of  Ameri- 
can vessels  running,  by  regular  trips,  to  or  between  foreign  ports. 

Attorney  General's  Office, 

September  7, 1866. 

Sir  :  I  have-  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  19th  ult,  enclosing  a  dispatch,  No.  21, 
received  by  your  Department  from  our  consul  general  for 
the  British  North  American  Provinces,  relative  to  the  re- 
fusal of  owners  of  certain  American  steamboats  running  to 
Lake  Superior,  and  touching  en  route  at  Port  Sarnia,  in 
Canada,  to  land  and  receive  passengers,  to  comply,  on  the 
requirement  of  the  consular  agent  at  that  Canadian  port,' 
with  the  provisions  of  the  2d  section  of  the  act  of  February 
28, 1803,  and  to  pay  the  consular  fees  at  that  port,  supposed 
to  be  allowed  by,  and  demanded  by  the  said  consular  agent 
under,  the  act  of  August  5, 1861. 

From  the  enclosed  documents,  you  state,  a  question  has 
arisen  on  which  you  request  my  opinion;  and  it  is  whether 
the  masters  of  American  vessels  running  regularly,  by 
weekly  or  monthly  trips,  to  or  between  ports  in  the  said 
provinces  where  consular  officers  of  the  United  States  may 
be  stationed,  are  subject  to  the  provisions  of  the  2d  section 
of  the  act  approved  February  28,  1803,  (2  Stats.,  203,) 
requiring  deposit  of  the  ship's  papers,  and  imposing  a 
penalty  in  case  of  refusal,  and  are  also  liable  by  law  for 
the  four  annual  payments  required  by  the  act  approved 
August  5,  1861,  (12  Stats.,  315,)  regulating  consular  fees 
in  certain  cases. 

It  would  have  been  much  better,  in  view  of  the  case 
to  which  the  consul  general's  dispatch  relates,  if  all  the 
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•  ... 

facts  connected  with  the  business  and  voyages  of  the  steam- 
boats in  question  had  been  presented  in  your  communica- 
tion, and  you  had  asked  me  whether,  upon  those  facts, 
their  case,  in  my  opinion,  is  within  the  terms  of  the  statute 
of  1803.  I  should  then  have  had  before  me  the  elements 
from  which  to  form  a  judgment  upon  the  only  question  in 
the  case  of  those  vessels  that  can  occasion  any  difficulty, 
namely,  whether  the  coming  of  the  vessels,  under  the  cir- 
cumstances attending  their  voyages,  to  the  ports  or  places 
referred  to,  constitutes  an  "arrival"  at  those  ports  or  places 
within  the  meaning  of  the  act  of  Congress.  The  act  pro- 
vides that  "  it  shall  be  the  duty  of  every  master  of  a  ship 
or  vessel  belonging  to  citizens  of  the  United  States  on  his 
arrival  at  &  foreign  port,  to  deposit  his  register,  sea-letter, 
and  Mediteranean  passport  with  the  consul,  vice  consul, 
commercial  agent,  or  vice  commercial  agent,  if  any  there 
be  at  such  port"  The  act  further  provides:  "It  6hall  be 
the  duty  of  such  consul,  etc.,  on  such  master  producing  to 
him  a  clearance  from  the  proper  officer  of  the  port  where 
his  ship  or  vessel  may  be,  to  deliver  to  the  said  master  or 
commander,  all  of  his  said  papers:  Provided,  Such  master 
or  commander  shall  have  complied  with  the  provisions 
contained  in  this  act,  and  those  of  the  act  to  which  this  is 
a  supplement" 

I  know  of  no  later  statute  than  this,  taking  American 
vessels  sailing  or  running  to  or  between  posts  in  the  British 
North  American  Provinces  from  out  of  the  operation  of  the 
act;  and  if  there  be  none,  then  those  ports,  being  clearly 
and  certainly  foreign  ports,  the  master  of  every  American 
vessel,  on  his  "arrival"  at  one  of  them,  is  in  duty  bound 
to  comply  with  the  provisions  of  the  law,  and  if  he  does 
not,  is  liable  to  pay  the  prescribed  penalty.  Nor  do  I 
know  that  American  vessels  "running  regularly  by  weekly 
or  monthly  trip*  to  or  between"  foreign  ports  are,  by  any  pro- 
vision of  law,  excepted  out  of  the  statute  of  1803,  and 
that  the  masters  of  such  vessels  are  not  obliged,  on  each 
"arrival"  at  the  foreign  ports,  to  deposit  their  papers  in 
compliance  with  that  statute. 
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The  act  of  August  5,  1861,  simply  provides  that  such 
vessels  "shall  not  be  required  to  pay  fees  to  consuls  for  more 
than  four  trips  m  a  year,  anything  in  the  law  or  regulations 
respecting  consular  fees  to  the  contrary  notwithstanding." 
It  does  not  change,  or  in  any  respect  affect,  the  duty  of  the 
master  of  American  vessels  "  running  regularly,  by  weekly 
or  monthly  trips  or  otherwise,  to  or  between  foreign  ports," 
as  imposed  by  the  act  of  1803.  While  the  masters  of  such 
American  vessels  are  not  obliged  at  present  to  pay  con- 
sular fees  for  more  than  four  trips  in  a  year,  they  are  still 
bound,  on  the  occasion  of  every  "arrival,"  to  deposit  their 
vessels'  registers  with  the  consuls  of  our  Government  at 
the  foreign  ports. 

The  difficulty,  then,  in  the  case  of  the  vessels  touching 
at  Sarnia,  relative  to  which  the  consul  general  writes  to 
your  department,  does  not  grow  out  of  any  of  the  circum- 
stances I  have  thus  adverted  to,  and  yet  they  are  the  only 
facts  to  which  your  letter  of  the  19th  ultimo  directly  re- 
fers. It  is  true  that  you  have  enclosed  to  me  the  dispatch 
of  the  consul  general  and  certain  letters  constituting  the 
correspondence  between  our  consular  agent  at  Sarnia  and 
the  owners  or  proprietors  of  the  vessels  in  question,  in 
relation  to  the  liability  of  their  masters  to  comply  with 
the  provisions  of  the  act  of  1803.  But  even  these  docu- 
ments, I  find,  do  not  furnish  any  adequate  statement  of  the 
facts  connected  with  the  business  and  voyages  of  the  steam- 
boats to  which  they  relate.  I  glean  from  them  simply 
these  facts:  that  certain  steamboats,  owned  by  citizens  of 
the  United  States,  run  "thrice  weekly"  from  a  port  of 
the  United  States  to  Lake  Superior,  and  touch  or  stop 
during  each  trip  at  Sarnia,  a  port  in  Canada,  to  kind  and 
receive  passengers,  Sarnia  being  a  port  intermediate  be- 
tween the  port  of  departure — the  name  of  which,  however, 
is  not  stated — and  the  port  of  ultimate  destination.  It  is 
not  stated  whether  it  is  the  business  of  the  boats  to  carry 
passengers  alone ;  nor  whether  the  port  of  ulMmatt  destina- 
tion is  a  foreign  or  an  American  port;  nor  whether  the 
vessels  enter,  or  are  ever  required  by  the  British  or  Colonial 
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law,  or  by  the  usage  of  the  port,  to  enter,  on  coming  to 
Sarnia.  However  these  facts  may  be,  they  have,  or  may 
have,  very  important  relations  to  the  question,  as  I  have 
defined  it,  in  the  case  of  the  vessels  referred  to.  They 
may  or  may  not  be  uniformly  the  6ame  in  the  case  of  every 
vessel,  or  in  case  of  all  the  voyages  or  trips  of  each  vessel. 
The  business  of  one  vessel  or  voyage  may  present  a  certain 
combination  of  facts  which  would  clearly  show  that  when 
the  vessel  stops  at  Sarnia,  she  "arrives"  there  within  the 
meaning  of  the  act,  while  the  contrary  might  appear  from 
another  combination  of  facts,  that  can  well  be  imagined, 
with  regard  to  the  course  of  business,  in  the  case  of  another 
vessel  or  another  vovage. 

Tou  will  perceive  by  these  remarks,  that  until  the  entire 
case  of  the  vessels  in  question  is  fully  and  fairly  stated  to 
me  in  the  way  I  have  indicated,  I  will  be  unable  to  give 
an  opinion  so  general  in  its  terms  as  to  cover  all  the  vari- 
ous and  possibly  varying  phases  of  the  case. 

It  may  be  discovered,  however,  on  inquiry  by  the  con- 
sul general,  that  the  vessels  in  question  are  obliged  to,  and 
do  actually,  enter  under  the  local  law  or  usage,  on  coming 
to  the  port  of  Sarnia.  My  opinion  is,  that  if  that  be  the 
case,  they  certainly  must  be  said  to  "  arrive  "  there  within 
the  sense  of  the  statute.  So  that  if  it  should  be  found  that 
the  custom-house  authorities  at  Sarnia  do  take  notice  of 
the  presence  of  the  vessels  at  that  port,  by  requiring  the 
masters  to  effect  entries  of  their  vessels  on  coming  there, 
and  the  vessels  actually  are  entered  conformably  to  law  or 
regulation,  I  am  of  opinion  that  the  masters  are  subject  to 
the  provisions  of  the  2d  section  of  the  act  of  February  28, 
1803,  and  are  also  liable  to  pay  such  consular  fees  as  the 
law  authorizes  and  provides.  But  I  give  no  opinion  how 
the  law  would  be  if  the  vessels  do  not  enter  at  Sarnia,  and 
there  be  no  obligation  upon  their  masters,  under  the  local 
law  or  usage,  to  effect  entries  of  them  at  that  port.  The 
duty  of  the  masters  under  those  circumstances  might  de- 
pend upon  other  facts  and  considerations,  which  it  would 
be  premature  now  to  discuss. 
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The  general  meaning  of  the  term  "  arrival,"  as  used  in 
the  2d  section  of  the  act  of  1803,  has  undergone  judicial 
construction  by  the  Supreme  Court  of  the  United  States, 
and  is  the  subject  of  recorded  opinions  by  three  of  my 
predecessors — Attorneys  General  Mason,  Johnson,  and 
Gushing.  (Harrison  vs.  Vose,  9  How.,  372;  4  Opin.,  390; 
5  Id.,  161;  6  Id.,  163.)  Mr.  Cushiug's  opinion  is  the  last 
discussion  of  the  import  of  the  term  that  I  find  recorded; 
and  it  was  prepared  after  the  Supreme  Court  had  rendered 
judgment  in  a  case  involving  the  interpretation  of  the 
word,  and  while  the  opinions  of  Messrs.  Mason  and  John- 
son were  before  him.  He  says:  "The  doctrine  to  be  col- 
lected from  these  authorities  is,  that  to  incur  the  penalty 
for  refusal  to  deposit  the  ship's  papers  with  the  consul,  &c, 
as  commanded  by  the  2d  section  of  the  act  of  1803,  the 
*  arrival'  there  spoken  of  must  have  been  or  followed  by 
entrance  and  clearance."  (6  Opin.,  168.)  Whether  the 
"authorities"  to  which  that  learned  gentleman  refers  go 
to  the  extent  which  he  states  or  not,  they  do  give  sanction 
to  the  opinion  that  I  have  just  expressed,  namely,  that  if 
an  American  vessel  be  obliged,  by  the  law  or  usage  pre- 
vailing at  a  foreign  port,  to  effect  an  entry,  and  she  does 
enter  there,  conformably  to  the  requirement  of  the  local 
law  or  usage,  her  coming  to  the  foreign  port  amounts  to 
an  "arrival"  within  the  purview  of  the  2d  section  of  the 
act  of  1803,  whether  the  port  in  question  be  but  an  inter- 
mediate port,  or  whether  the  papers  would  in  due  course 
be  deposited,  pursuant  to  the  command  of  the  statute,  at 
a  port  of  ultimate  destination,  or  whether  the  stay  of  the 
vessel  at  the  intermediate  be  but  for  a  few  hours,  or  even 
for  a  few  minutes,  or  whether  the  sole  business  transacted 
by  the  vessel  at  the  foreign  port  be  in  connection  with  the 
receipt  and  discharge  of  passengers. 

How  the  law  may  be  regarding  the  entry  of  American 
vessels  touching  at  Sarnia,  or  any  other  port  in  the  British 
North  American  Provinces,  to  land  and  receive  passen- 
gers, I  do  not  know,  nor  have  I  any  means  of  obtaining 
certain  or  reliable  information  upon  that  point. 
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The  act  of  1803  affixes  no  fee  to  the  service  which  a 
consul  performs  when  he  receives  and  delivers  a  vessel's 
register  and  other  papers;  bat  that  service  is  made  pro- 
vision for  in  the  tariff  of  consular  fees  prescribed  by  the 
President  in  accordance  with  the  provisions  of  the  act  of 
August  18, 1856,  regulating  the  diplomatic  and  consular 
svstems  of  the  United  States.  In  the  schedule  of  consular 
fees  now  in  force  the  consul,  for  the  service  named,  is  en- 
titled to  charge  one  cent  on  every  ton  registered  measure- 
ment of  the  vessel,  if  under  one  thousand,  and  for  every 
additional  ton  over  one  thousand,  one-half  of  one  cent.  (Cir- 
cular No.  49,  page  12,  State  Department,  July,  1864.) 

Before  the  passage  of  the  act  of  August  5, 1861,  our 
consul  at  a  foreign  port  was  entitled  to  charge  the  fee  for 
this  service  on  every  occasion  on  which  the  papers  of  a 
vessel  were  deposited  with  him,  pursuant  to  the  law.  It 
was  found,  however,  that  such  a  fee  was  a  burdensome 
charge  in  the  case  of  vessels  that  ran  regularly,  several 
times  a  year,  from  one  of  our  own  ports  to  a  foreign  port, 
or  between  -foreign  ports.  The  fee  was  payable  to  every 
consul,  at  every  foreign  port,  where  a  deposit  of  the  papers 
occurred.  The  act  of  1861  was  passed  to  obviate  this  sup- 
posed evil,  and  to  meet  the  cases  of  American  vessels  thus 
running  regularly,  by  weekly  or  monthly  trips,  to  or  be- 
tween foreign  ports;  and  it  provides  that  the  master  of 
such  vessels  "  shall  not  be  required  to  pay  fees  to  consuls 
for  more  than  four  trips  in  a  year."  The  act  was  not  de- 
signed, as  I  have  said,  to  affect  in  any  way  the  duty  of  the 
masters  of  such  vessels  as  imposed  by  the  act  of  1803.  It 
simply  limits,  in  the  case  of  6uch  vessels,  the  number  of 
the  occasions  on  which  our  consuls  at  foreign  ports  are 
entitled  to  charge  the  prescribed  fee  for  receiving  and  de- 
livering the  papers  of  the  vessels.  The  papers  of  an  Ame- 
rican vessel  touching  regularly  at  a  foreign  port  are  to  be 
deposited  with  the  consul  of  our  Government,  or  his  rep- 
resentative, whenever  she  "arrives"  at  the  port,  within  the 
purview  of  the  act  of  1803,  but  the  consul  there  is  not  en- 
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titled  to  receive  from  the  master  of  such  a  vessel  the  fee 
to  which  I  have  referred  more  than  four  times  in  a  year. 

I  return  herewith  the  documents  enclosed  in  your  com- 
munication, to  which  I  have  now  replied. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

EDWARD  BATES, 
Hon.  Wm.  H.  Seward, 

Secretary  of  State. 


COMPENSATION  OP  DISTRICT  ATTORNEYS. 

1.  The  fees  received  by  the  District  Attorney  for  the  Southern  District  of 

New  York,  for  services  in  confiscation  cases,  constitute  a  part  of  his 
official  emoluments,  and  as  such  must  be  accounted  for,  pursuant  to 
the  3d  section  of  the  act  of  February  26, 1858. 

2.  The  21st  section  of  the  act  of  June  80, 1864,  allows  a  district  attorney, 

in  addition  to  his  maximum  compensation  or  salary,  to  retain  three 
thousand  dollars  from  the  moneys  received  for  services  in  prize  cases 
during  the  year  ending  June  80,  1864. 

Attorney  General's  Office, 

September  12, 1864. 

Bra :  By  your  communication  of  the  27th  ultimo,  you 
submit  for  my  consideration  and  opinion  two  questions  of 
law:  The  one  touching  the  effect  and  operation  of  the  act 
of  August,  1861,  "  in  relation  to  the  office  of  attorney  of 
the  United  States  for  the  southern  district  of  New  York;" 
(12  Stats.,  317;)  the  other  relative  to  the  construction  of 
the  21st  section  of  the  act  approved  June  80,  1864,  ",  to 
regulate  prize  proceedings,"  and  for  other  purposes.  (Stat. 
1863-64,  p.  21.)  These  questions  arise,  as  you  state,  in 
the  matter  of  the  official  accounts  of  fees  and  emoluments 
of  E.  Delafield  Smith,  Esq.,  attorney  of  the  United  States 
for  the  southern  district  of  New  York. 

You  inform  me  that  your  Department  "has  announced 
the  rule  that  emoluments  received  by  district  attorneys  for 
services  in  confiscation  cases  form  a  part  of  their  official 
emoluments,  and  as  such  must  be  accounted  for,  pursuant 
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to  the  8d  section  of  the  act  of  February  26,  1853;"  and 
that  Mr.  Smith,  conceding  the  soundness  of  this  rule  in 
regard  to  other  district  attorneys,  insists  that  it  is  not  appli- 
cable to  his  case,  by  reason  of  the  act  of  August  6, 1861. 

The  first  question,  therefore,  which  you  ask  me  is:  "As- 
suming the  rule  of  the  Department  touching  emoluments 
in  confiscation  cases  to  be  correct,  so  far  as  it  applies  to 
such  district  attorneys  as  do  not  receive  a  fixed  salary  of 
six  thousand  dollars  per  annum,  is  there  anything  in  the 
said  act  of  August  6,  1861,  which  excludes  or  prevents  the 
operation  of  that  rule  in  the  case  of  the  attorney  of  the 
United  States  for  the  southern  district  of  New  York." 

The  second  question  propounded  to  me  is :  "  Does  the  21st 
section  of  the  said  act  of  June  80, 1864,  allow  a  District 
Attorney  of  the  United  States,  in  addition  to  his  maxi- 
mum compensation  or  salary  theretofore  fixed,  to  retain  a 
sum  not  exceeding  three  thousand  dollars  from  the  amount 
he  has  received  for  services  in  prize  cases  during  the  year 
ending  on  that  day?" 

I  now  give  you  my  opinion  upon  the  foregoing  ques- 
tions. 

The  act  of  August  6,  1861,  is  a  statute  expressly  and 
exclusively  in  relation  to  the  compensation  and  accounts 
of  the  Attorney  of  the  United  States  for  the  Southern 
District  of  New  York.  It  is  in  the  nature  of  a  private 
act,  and  should  be  construed  with  constant  reference 
to  the  objects  sought  by  the  statute  to  be  accomplished. 
Those  objects  were  two :  firstly,  to  provide  a  fixed  annual 
compensation,  and  one  that  would  be  adequate  to  his  ser- 
vice, for  that  officer;  secondly,  to  provide  a  fund  for  the 
payment  of  the  proper  expenses  of  his  office,  without  sub- 
jecting the  personal  official  emolument  of  the  district 
attorney  to  any  diminution.  It  was  therefore  enacted  that 
there  shall  be  paid  to  the  Attorney  of  the  United  States 
for  the  Southern  District  of  New  York  (1,)  "  a  salary  at  the 
rate  of  six  thousand  dollars  per  annum;"  (2,) "such  addi- 
tional sum  as  shall  be  necessary,  together  with  the  costs  and 
fees  now  allowed  by  law,  to  pay  such  amount  as  shall  be 
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fixed  by  the  Secretary  of  the  Interior/or  the  proper  expenses 
of  the  office,  including  salaries  of  assistants  and  clerks." 
The  law  officer  of  the  Government  in  New  York  was  thus 
secured  a  compensation  equal  in  amount  to  the  highest  that 
any  district  attorney  was  capable  of  receiving,  and  sup- 
posed to  be  commensurate  with  his  professional  labor, 
which  could  not  be  affected  by  thq  amount  of  business 
passing  through  his  office;  and,  at  the  same  time,  pro- 
vision was  made  to  relieve  him  from  any  liability  for  the 
payment  of  any  part  of  the  expenses  incident  to  the  pro- 
per conduct  of  that  business.  The  "  proper  expenses  "  of 
the  office,  it  was  provided,  should  be  fixed  by  the  Secre- 
tary of  the  Interior.  If  the  costs  and  fees  allowed  by  law 
for  the  various  official  services  of  the  officer  should,  in  any 
year,  be  no  more  than  adequate  to  the  defrayment  of  those 
expenses,  the  district  attorney,  under  the  act,  should  re- 
ceive the  amount  of  such  costs  and  fees,  to  be  appropriated, 
however,  in  the  manner  and  for  the  purpose  designated. 
If,  in  any  year,  the  costs  and  fees  allowed  by  law  for  such 
services  were  deficient  in  amount,  and  not  adequate  to  the 
payment  of  the  expenses  of  the  office  thus  fixed  by  the 
Secretary  of  the  Interior,  in  that  event,  it  was  provided 
the  district  attorney  should  receive  an  additional  sum,  which, 
together  with  the  costs  and  fees,  would  be  equal  in  amount 
to  the  ascertained  expenses  of  the  office  for  the  year.  But 
should  the  official  business  yield  in  any  year  an  excess  of 
fees  and  costs  over  and  above  the  authorized  expenses  of 
the  office,  the  surplus  ascertained  to  be  in  the  hands  of  the 
district  attorney  on  the  adjustment  of  his  accounts,  would, 
under  the  act,  be  payable  to  the  Government,  for  the  sal- 
ary of  six  thousand  dollars  provided  by  Congress  was 
meant  to  be  in  lieu  of  all  other  official  compensation. 

It  appears  from  this  analytical  view  of  the  act  of  August 
6, 1861,  that  Congress  meant  to  place,  and  did  place,  the 
office  of  attorney  for  the  southern  New  York  district,  with 
respect  to  the  compensation  of  the  attorney,  on  a  peculiar 
footing;  and  whether  its  action  was  politic  and  wise  or 
not,  the  intention  and  purpose  of  Congress  must  be  upheld 
vol.  xi— 6 
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bo  long  as  we  find  them  unaffected  and  unaltered  by  sub- 
sequent acts.  Since  the  date  of  the  act  of  1861,  how- 
ever, several  new  classes  of  business  have  grown  up  under 
the  legislation  of  Congress,  which  have  been  placed  in  the 
hands  of  the  local  law  officers  of  the  Government  One 
class  is  under  the  act  of  July  17,  1862,  providing  for  the 
seizure  and  condemnation  of  the  property  of  certain  per- 
sons in  hostility  to  the  United  States,  which  enacts  that  in 
proceedings  instituted  in  the  several  district  courts  to  se- 
cure the  condemnation  of  such  property,  "  the  said  courts 
shall  have  power  to  allow  such  fees  and  charges  of  their 
officers  as  shall  be  reasonable  and  proper  in  the  premises." 
The  fee  bill  of  1853  does  not,  therefore,  furnish  the  rule 
by  which  a  district  attorney  shall  charge,  or  by  which  he 
shall  be  allowed,  compensation  for  his  services  in  this  new 
class  of  cases.  The  court  is  to  say,  with  respect  to  such 
services,  what  fees  are  reasonable  and  proper. .  But  the 
fees  and  charges  thus  allowed  to  a  district  attorney  in  pro- 
ceedings under  this  act  are  within  the  legal  designation 
of  "the  fees  and  emoluments  of  his  office;  as  such  they 
are  to  be  embraced  in  the  return  prescribed  by  the  3d  sec- 
tion of  the  act  of  1853;  and,  as  such,  are  not  receivable  in 
addition  to  the  maximum  compensation  allowed  by  that 
act,  but  constitute  a  part  of  that  maximum  compensation, 
unless,  indeed,  it  should  be  ascertainable  from  the  words  of  the 
act  of  1862  that  Congress  has  differently  ordered. 

I  am  relieved  by  your  letter  from  the  necessity  of  con- 
sidering the  effect  of  the  act  of  1862  with  respect  to  district 
attorneys  other  than  the  attorney  for  the  southern  district 
of  New  York;  but  I  am  asked  to  say  whether  that  district 
attorney  is  entitled  to  receive,  by  the  effect  of  the  act  of 
August  6, 1861,  to  his  own  use,  in  addition  to  his  annual 
salary,  the  fees  that  may  be  allowed  him  under  the  8th 
section  of  the  act  of  July  17, 1862,  or  whether  said  fees 
should  be  returned  and  accounted  for  bj  him  as  part  of 
the  costs  and  fees  appropriated  by  the  act  of  1861,  to  pay 
the  ascertained  "proper  expenses9'  of  his  office.  The  argu- 
ment, I  suppose,  would  be,  on  the  part  of  the  district  at- 
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torney,  that  inasmuch  as  by  the  very  terms  of  the  act  of 
August  6, 1861,  the  costs  and  fees  "  now  allowed  by  law  " 
were  appropriated  to  defray  the  expenses  of  his  office,  and 
inasmuch  as  the  fees  and  charges  receivable  under  the  act 
of  July  17, 1862,  were  not  then — at  the  date  of  the  act  of 
August  6, 1861 — allowed  by  law,  those  fees  are  not,  by  or 
under  the  act  of  1861,  thus  appropriated,  but  accrue  to  him 
individually. 

Now,  with  respect  to  this  position,  I  will  make  two  re- 
marks :  First.  I  observe,  assuming,  if  we  may,  that  costs 
and  fees  allowed  by  laws  enacted  subsequently  to  the  date 
of  the  act  of  1861,  are  not  contemplated  and  are  not  appro- 
priated by  that  act  for  the  purpose  indicated,  it  by  no 
means  follows  that  the  district  attorney  is  entitled  to  re- 
ceive them  to  his  aum  use  in  addition  to  his  salary.  The 
object  of  the  act  of  1861  was,  as  I  have  shown,  to  give  the 
district  attorney  in  New  York  a  fixed  annual  compensa- 
tion, adequate  to  his  services,  receivable  as  a  salary,  and 
not  in  the  shape  of  fees  for  particular  services.  And  I  saj' , 
therefore,  if  the  first  provision  of  the  act  of  1861,  namely, 
that  providing  the  annual  salary,  stood  alone,  and  there 
were  no  words,  (as  I  think  there  are  none,)  in  the  act  of 
July  17,  1862,  indicative  of  an  intention  on  the  part  of 
Congress  to  give  the  fees  therein  authorized  to  be  allowed 
by  the  court  to  district  attorneys,  to  the  attorney  of  the 
United  States  for  the  southern  district  of  New  York,  in 
addition  to  his  salary,  that  he  would  not  be  entitled  to 
receive,  in  cases  of  confiscation,  any  special  or  extra  com- 
pensation; and  that  if  he  actually  took  fees  allowed  by  the 
court  from  the  funds  realized  in  that  class  of  cases,  he 
would  receive  them  as  money  held  to  the  use  of  the  United 
States,  recoverable  from  him  in  an  action  at  law. 

Secondly.  I  observe  that,  although  the  expression  in  the 
act  is  "  the  fees  and  costs  now  allowed  by  law,"  Congress 
did  not  mean  to  limit  and  confine  its  appropriation  of  the 
official  costs  and  fees  to  those  simply  that  were  allowed  at 
the  date  of  the  statute,  but  intended  that  the  appropriating 
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provision  should  extend  over  all  the  period  of  time  during 
which  the  annual  salary  was  payable.  Congress  meant,  I 
think,  that  the  payment  of  the  salary  and  the  appropriation 
of  costs  and  fees  should  go  pari  passu.  And,  as  in  1862, 
the  district  attorney  was  entitled  to  his  compensation  of 
six  thousand  dollars,  so  during  that  year  he  was  entitled 
to  receive,  "  to  pay  such  amount  as  shall  have  been  fixed 
by  the  Secretary  of  the  Interior  for  the  proper  expenses  of 
the  office,"  the  fees  in  the  year  1862,  for  the  first  time  au- 
thorized, allowed  him  by  tlie  court  in  proceedings  for  confis- 
cation. We  have  the  highest  authority  for  the  rule  that  "  in 
construing  a  statute,  we  must  look  to  the  object  in  view,  and 
never  adopt  an  interpretation  that  will  defeat  its  own  pur- 
pose, if  it  will  admit  of  any  other  reasonable  construction." 
(The  Emily  and  The  Caroline,  9  Wharton,  388.)  The  con- 
struction that  I  am  inclined  to  put  upon  the  act  of  1861  is 
in  perfect  consonancy  with  the  purpose  of  Congress,  as  I 
have  before  stated  it,  and  in  aid  of  the  manifest  object  of 
the  legislation. 

No  injustice  to  the  district  attorney  is  worked,  I  may 
observe,  by  this  construction ;  for  if  great  additional  labor 
and  trouble  are  cast  upon  his  office  by  the  act  of  July  17, 
1862,  the  Secretary  of  the  Interior  is  authorized  to  afford 
him  additional  professional  and  clerical  assistance,  the  ex- 
penses of  which  would  be  payable  out  of  the  fees  received 
under  the  act  creating  the  new  and  extra  duty. 

My  opinion,  therefore,  is,  in  reply  to  your  first  question, 
that  there  is  nothing  in  the  act  of  August  6,  1861,  which 
excludes  or  prevents  the  operation  of  the  rule  of  the  De- 
partment in  the  case  of  the  attorney  of  the  United  States 
for  the  southern  district  of  New  York. 

I  have  no  difficulty  in  answering  your  second  question 
in  the  affirmative.  The  prize  act  was  approved  June  30, 
1864.  On  the  next  day,  July  1st,  it  is  made  the  duty  of 
every  district  attorney,  by  the  21st  section,  to  render  to 
your  Department  an  account  "  of  all  sums  he  shall  have  re- 
ceived for  all  services  in  prize  causes  within  the  previous 
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year,"  id  est,  the  year  beginning  July  1,  1863,  and  ending 
on  Jane  SO,  1864 ;  and  from  such  sums  he  shall  be  allowed 
to  retain  "  a  sum  not  exceeding  three  thousand  dollars,  in 
addition  to  the  maximum  compensation  allowed  to  be  re- 
tained by  him  by  the  3d  section  of  the  act  of  February  26, 
1853,  or  in  addition  to  any  salary  he  may  receive  in  lieu 
of  such  maximum  compensation.,,  The  word  "begin- 
ning," in  short,  governs  manifestly,  I  think,  the  word 
"  render,"  and  not  the  word  "  account." 

An  approved  author  on  the  rules  for  the  construction 
of  statutes,  observes :  "  As  statutes  are  read  without  breaks 
or  stops,  it  is  not  at  any  time  clear  that  words  belong  to 
any  particular  branch  of  a  sentence ;  it  must  be  collected 
from  the  context  to  what  they  relate."  (Dwarris,  p.  601.) 
My  opinion,  therefore,  is,  that  the  21st  section  of  the  act 
of  June  30, 1864,  does  allow  a  district  attorney,  in  addition 
to  his  maximum  compensation  or  salary,  to  retain  a  sum 
not  exceeding  three  thousand  dollars  from  the  amount  he 
has  received,  for  services  in  prize  cases,  during  the  year 
ending  June  80, 1864. 

If  an  argument  drawn  from  a  comparison  of  statutes  be 
of  any  value  on  a  question  of  statutory  construction,  I  may 
call  attention  to  the  careful  manner  in  which  Congress 
here  has  expressly  enacted  that  the  sum  of  three  thousand 
dollars  allowed  by  this  act  of  June  30,  1864,  to  s  district 
attorney  in  prize  causes,  shall  be  in  addition  to  his  maximum 
compensation,  or  the  salary  that  he  may  receive  in  lieu  of 
fees,  and  contrast  the  legislation  in  that  case  with  the  legis- 
lation with  respect  to  fees  and  charges  allowed  under  the 
act  of  July  17,  1862,  in  which  we  have  found  an  entire 
omission  of  any  express  enactment  that  such  fees  and 
charges  are  receivable  in  addition  to  that  maximum  com- 
pensation or  annual  salary. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 
,     Hon.  8.  P.  Chase, 

Secretary  of  the  Treasury. 
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CLAIM  OF  GEORGE  W.  SMITH 

A  Court— one  "  Provisional  Justice"  Smith-^-conatituted  under  authority 
of  General  Saxton  at  Beaufort,  South  Carolina,  rendered  a  judgment 
against  a  Government  contractor  in  an  attachment  proceeding  instituted 
by  a  sub-contractor.  An  execution  having  issued  thereon  to  the  Provost 
Marshal  of  the  District,  it  was  found  that  the  property  attached  had  been 
used  by  Government  officials  in  the  construction  of  a  naval  dock.  The 
sub-contractor  (plaintiff)  claimed  that  he  was  entitled,  on  the  settlement 
of  the  accounts  at  the  Navy  Department,  to  payment  of  the  value  of  the 
property  of  the  defendant  which  had  been  attached  and  afterwards  taken 
for  the  use  of  the  Government.  Held :  that  "  Provisional  Justice  "  Smith 
had  no  legal  existence  as  a  Court,  and  that  his  judgment  had  no  legal 
validity,  and  could  not  control  or  govern  the  Navy  Department  in  the 
settlement  of  the  said  accounts. 

Attorney  General's  Office, 

September  12, 1864. 

Sir  :  Tour  letter  of  the  7th  instant  has  to-day  for  the 
first  time  come  under  my  consideration.  Tou  send  to  me 
letters  from  the  Chief  of  the  Bureau  of  Yards  and  Docks, 
dated  respectively  the  8th  and  27th  ult.,  with  other  papers, 
in  relation  to  a  claim  of  George  W.  Smith,  founded  on 
the  proceedings  of  a  court  constituted  under  military  au- 
thority in  the  District  of  Beaufort,  S.  C. ;  and  you  request 
my  opinion  "  as  to  the  validity  of  the  judgment  of  the 
court  in  question,  and  whether  it  would  authorize  the  pay- 
ment or  credit  to  Smith,  on  the  settlement  of  his  account, 
of  the  value  of  the  property  so  appraised  and  taken,  by  the 
order  of  the  bureau,  for  the  use  of  the  Government?" 

In  answer,  I  have  the  honor  to  state  that,  upon  examin- 
ing the  papers,  I  find  a  very  anomalous  case.  It  seems 
that  one  Lee  contracted  with  the  Navy  Department  to 
build  a  wharf  at  or  near  Port  Eoyal,  the  wharf  to  be  com- 
pleted March  22, 1868. 

The  work  not  being  completed  in  the  time  specified,  the 
contract  was,  in  November,  1863,  sent  over  to  the  Bureau  of 
Yards  and  Docks,  and  Lee  was  paid  $20,000  on  account 
of  his  contract.  In  March,  1864,  Smith  came  to  Wash- 
ington, and,  claiming  to  be  a  sub-contractor  under  Lee, 
alleged  that,  as  such,  he  had  gone  on  with  the  work,  until 


Digitized  by  VjOOQ iC 


TO.  THE  SECEETAEY  OP  THE  NAVY.  87 

Claim  of  George  W.  Smith. 

Lee  owed  him  a  large  sum  of  money  on  that  account,  and 
proposed  that  the  Government  should  secure  his  claim. 

The  bureau  then  directed  the  commanding  officer  at 
Port  Royal  to  take  possession  of  the  work,  and  proceed  to 
complete  it,  under  charge  of  the  superintendent,  Mr.  Mur- 
phy; and,  by  agreement  of  Mr.  Murphy,  Smith  proceeded 
to  finish  the  wharf. 

On  Smith's  return  to  Port  Royal,  (the  exact  time  not 
stated,)  he  found  upon  the  wharf  a  quantity  of  materials 
belong  to  Lee,  and,  endeavoring  to  make  them  available 
in  payment  of  his  alleged  claim  against  Lee,  took  them. 

He  then  "procured  from  Brigadier  General  Saxton, 
military  governor  of  South  Carolina,  a  writ  of  attachment, 
directed  to  Captain  J.  E.  Bryant,  provost  marshal  of  Beau- 
fort, S.  C,"  to  attach,  &c,  and  to  summon  garnishees,  &c. 
The  writ  of  attachment  required  the  provost  marshal  to 
keep  the  goods  attached,  to  answer  a  complaint  of  Geo.  W. 
Smith,  then  pending  before  A.  D.  Smith,  J.  P.  And 
the  garnishees  were  required  to  appear  and  answer  before 
the  said  A.  D.  Smith. 

The  provost  marshal  returned  the  writ  according  to  its 
exigency,  and  also  made  the  additional  return  that  he  had 
served  upon  Nicholas  Murphy,  superintendent  of  naval 
dock,  Bay  Point,  a  notice,  notifying  him  not  to  pay  to 
said  Lee  till  further  order  from  the  proper  authority. 

The  complaint  was  heard  before  Esquire  Smith,  (who  is 
called  in  the  proceedings  "provisional  justice,  etc.")  judg- 
ment rendered,  and  execution  issued;  to  which  execution 
the  provost  marshal  returned,  that  the  property  attached 
had  been  taken  possession  of  by  Nicholas  Murphy,  under 
orders  from  the  Navy  Department,  and  was  being  used  in 
the  construction  of  a  naval  dock  at  Bay  Point. 

This  is,  substantially,  a  statement  of  the  case;  and  upon 
this  state  of  the  facts  I  proceed  to  answer  your  question, 
which  is,  "as  to  the  validity  of  the  judgment  of  the  court 
in  question." 

I  have  no  knowledge  of  any  law  or  authority  by  which 
Brigadier  General  Saxton  could  rightfully  issue,  or  his 
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provost  marshal  rightfully  execute,  any  such  writ  of  attach- 
ment as  is  stated  in  the  papers;  and  I  have  no  knowledge 
of  the  legal  existence  of  any  such  court  as  a  "  Provisional 
Justice"  Smith;  and,  consequently,  I  do  not  recognize 
the  legal  validity  of  the  judgment  actually  rendered  by 
Mr.  Smith  so  as,  in  any  manner,  to  control  or  govern  the 
action  of  the  Navy  Department. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

EDWARD  BATES. 
Hon.  Gideon  Welles, 

Secretary  of  the  Navy. 


COMPENSATION  OF   DISTRICT  ATTORNEYS   IN   SUITS 
AGAINST   REVENUE  OFFICERS. 

A  District  Attorney  is  not  required  to  return  in  his  emolument  accounts 
the  compensation  received  for  services  rendered,  under  the  12th  section 
of  the  act  of  March  8, 1863,  in  suits  against  collectors  or  other  revenue 
officers,  and  he  is  entitled  to  retain  such  compensation  in  addition  to  the 
maximum  compensation  provided  hy  the  act  of  February  26,  1853,  or  in 
addition  to  any  salary  he  may  receive  in  lieu  of  such  maximum  com- 
pensation. 

Attorney  General's  Office, 

September  20,  1864. 

Sir  :  The  late  Secretary  of  the  Treasury,  Mr.  Chase, 
requested  my  opinion  upon  the  question  whether  a  district 
attorney  is  required  to  return  in  his  emolument  account 
the  compensation  for  services  rendered  by  him  under  the 
12th  section  of  the  act  of  Congress  approved  March  2, 1863, 
or  whether  he  is  entitled  to  retain  euch  compensation  for 
his  private  use. 

The  12th  section  of  the  statute  of  March  3, 1868,  pro- 
vides as  follows:  "that  in  all  suits  or  proceedings  against 
collectors  or  other  officers  of  the  revenue,  for  any  act  done 
by  them,  or  for  the  recovery  of  any  money  exacted  by  or 
paid  to  such  officer,  and  by  him  paid  into  the  Treasury  of 
the  United  States,  in  the  performance  of  his  official  duty, 
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in  which  any  district  or  other  attorney  shall  be  directed  to 
appear  on  behalf  of  such  officer  by  the  Secretary  or  So- 
licitor of  the  Treasury,  or  by  any  other  proper  officer  of 
the  Government,  such  attorney  shall  be  allowed  such  com- 
pensation for  his  services  therein  as  shall  be  certified  by  the  court 
in  which  such  suit  or  proceeding  shall  be  had,  to  be  reason- 
able and  proper,  and  approved  by  the  Secretary  of  the  Treasury; 
and  where  a  recovery  shall  be  had  in  any  such  suit  or  pro- 
ceedings, and  the  court  shall  certify  that  there  was  proba- 
ble cause  for  the  act  done  by  the  collector  or  other  officer, 
or  that  he  acted  under  the  direction  of  the  Secretary  of  the 
Treasury  or  other  proper  officer  of  the  Government,  no 
execution  shall  issue  against  such  collector  or  other  officer, 
but  the  amount  so  recovered  shall,  upon  final  judgment, 
be  provided  for  and  paid  out  of  the  proper  appropriation 
from  the  treasury."     (12  Stats.,  741.) 

The  act  of  February  26,  1853,  sec.  3,  requires  every 
district  attorney,  upon  the  1st  day  of  January  and  July  in 
each  year,  to  make  to  the  Secretary  of  the  Interior,  in  such 
form  as  he  shall  prescribe,  "a  return  in  writing,  embracing 
alt  the  fees  and  emoluments  "  of  his  office,  "  of  every  name  and 
character,  distinguishing  the  fees  and  emoluments  received 
or  payable  under  the  bankrupt  act  from  those  received  or 
payable  for  any  other  service."  The  statute  of  1853  then 
proceeds  to  provide  that  "  no  district  attorney  shall  be  al- 
lowed by  the  said  Secretary  of  the  Interior  to  retain  of  the 
fees  and  emoluments  of  his  said  office,  for  his  oum  personal  com- 
pensation, over  and  above  his  necessary  office  expenses,  the 
necessary  clerk-hire  included,  to  be  audited  and  allowed 
by  the  proper  accounting  officers  of  the  treasury,  a  sum 
exceeding  six  thousand  dollars  per  year,  and  at  and  after  that 
rate  for  such  time  as  he  shall  hold  the  office."  (10  Stats., 
165.) 

The  question  which  has  been  referred  to  me  for  my 
opinion  by  your  Department  is,  whether  the  foregoing 
provisions  of  the  act  of  1853  are  applicable  to  the  moneys 
received  by  district  attorneys  as  compensation  for  services 
in  the  class  of  suits  referred  to  in  the  12th  section  of  the 
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act  of  March  3,  1863;  whether  such  moneys  should  or 
should  not  be  embraced  by  district  attorneys  in  the  semi- 
annual returns  which  they  are  required  to  make  to  the 
Secretary  of  the  Interior  of  "all  the  fees  and  emoluments 
of  their  respective  offices;"  and  whether  such  moneys  are 
or  are  not  receivable  by  those  officers  in  addition  to  the 
maximum  compensation  which  they  are  allowed  to  retain 
by  the  3d  section  of  the  act  of  1853? 

There  is  one  district  attorney,  I  may  observe,  for  whose 
compensation  Congress  has  made  special  provision.  The 
Attorney  of  the  United  States  for  the  southern  district  of 
New  York,  under  the  act  of  August  6,  1861,  (12  Stats., 
317,)  is  allowed  "  a  salary  at  the  rate  of  six  thousand  dol- 
lars per  annum,  and  such  additional  sum  as  shall  be  neces- 
sary, together  with  the  costs  and  fees  now  allowed  by  law, 
to  pay  such  amount  as  shall  be  fixed  by  the  Secretary  of 
the  Interior  for  the  proper  expenses  of  the  office  including 
salaries  of  assistants  and  clerks." 

The  question  stated  in  the  letter  of  the  late  Secretary 
of  the  Treasury  is  a  general  one;  it  is  asked  with  respect 
to  all  district  attorneys;  and  it  is  proper,  therefore,  in  re- 
ferring to  the  various  provisions  of  law  which  affect  the 
question  submitted,  to  make  mention  of  the  special  act 
which  tixes  and  regulates  the  compensation  of  the  attorney 
for  the  southern  district  of  New  York. 

The  question  submitted  to  me,  so  far  as  it  arises  in  the 
case  of  that  officer,  would  be,  whether  he  is  permitted  to 
receive  to  his  own  use  such  sums  as  may  be  allowed  him 
by  virtue  of  the  12th  section  of  the  act  of  March  8, 1863, 
m  addition  to  his  andual  salary  of  six  thousand  dollars,  or 
whether  those  moneys  should  be  accounted  for,  and  re- 
turned by  him,  as  part  of  the  "  costs  and  fees  "  appropriated 
to  pay  the  "proper  expenses"  of  his  office. 

At  the  time  I  had  the  honor  to  receive  the  letter  of  the 
late  Secretary  of  the  Treasury,  the  question  which  he  sub- 
mitted was  one  purely  of  statutory  construction,  and  was 
determinable  only  upon  a  careful  and  critical  examination 
of  the  various  provisions  of  all  the  statutes  to  which  I 
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have  now  referred ;  and  my  opinion  was,  and  is,  after  an 
examination  of  these  statutes,  that  the  intention  of  Con- 
gress was  to  give  to  a  district  attorney,  in  addition  to  the 
maximum  compensation  allowed  to  be  retained  by  him  by 
the  3d  section  of  the  act  of  February,  1853,  and  (in  the 
case  of  the  attorney  for  the  southern  district  of  .New  York) 
in  addition  to  his  annual  salary  receivable  in  lieu  of  such 
maximum  compensation,  the  amount  that  he  may  receive 
upon  the  allowance  of  the  court,  with  the  approval  of  the 
Secretary  of  the  Treasury,  for  services  performed  in  suits 
against  collectors  or  other  revenue  officers,  by  virtue  of  the 
12th  section  of  the  act  of  March  3, 1863. 

It  will  be  observed  that  the  13th  section  of  the  act  makes 
it  the  official  duty  of  the  respective  district  attorneys,  un- 
less otherwise  instructed^  by  the  Secretary  of  the  Treasury, 
to  appear  on  behalf  of  such  officers.  An  obligation  is 
then  imposed  on  the  several  district  attorneys,  on  the  first 
of  October  of  each  year,  to  make  returns  to  the  Solicitor 
of  the  Treasury  of  the  number  of  such  suits  commenced, 
pending,  and  determined  within  their  districts  during  the 
fiscal  year  next  preceding  the  date  of  such  returns,k  which 
the  act  provides,  "  shall  be  embraced  in  a  report  by  the  Soli- 
citor to  the  Secretary  of  the  Treasury,  to  be  by  him  annu- 
ally transmitted  to  Congress,  with  a  statement  of  all  moneys 
received,  by  the  Solicitor,  and  by  each  district  attorney,  under' 
the  provisions  of  this  act."  I  see  clearly  in  these  provis- 
ions the  legislative  intent  that  I  have  just  mentioned. 
Why  impose,  it  may  be  asked,  upon  the  Secretary  of  the 
Treasury  the  duty  designated,  if  it  was  contemplated  that 
the  allowances  referred  to  were  all  to  pass,  under  the  act 
of  1853,  into  the  semi-annual  returns  of  district  attorneys, 
and  to  undergo,  on  the  settlement  of  those  returns,  the 
inspection  of  the  Secretary  of  the  Interior?  In  that  event, 
however  large  the  compensation  might  be  that  the  court 
had  allowed  him,  under  the  authority  of  the  act,  the  abil- 
ity of  the  district  attorney  to  take  advantage  of  it  would 
always  be  controlled  by  the  operation  of  the  3d  section  of 
the  act  of  1853.    I  can  discover,  in  a  word,  no  reason  why 
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Congress  should  require  to  be  informed,  or  should,  indeed, 
desire  to  know,  how  much  of  every  district  attorney's 
annual  maximum  consisted  of  allowances  for  services  in 
suits  against  revenue  officers  any  more  than  of  his  fees  for 
other  public  business  with  which  he  is  charged;  while,  on 
the  other  hand,  I  can  readily  discern  the  motive  and  pur- 
pose of  Congress  in  requiring  these  statements,  the  eftect 
which  such  a  requirement  would  naturally  have  upon  those 
concerned  in  making  the  allowances,  and  the  uses  which 
the  information  contained  in  the  annual  reports  of  the 
Secretary  of  the  Treasury  would  readily  serve,  if  we  as- 
sijme  that  Congress  contemplated  that  the  moneys  in  ques- 
tion were  to  be  received  by  district  attorneys  to  their 
individual  use. 

The  statute,  furthermore,  requires  the  Secretary  of  the 
Treasury  to  state  to  Congress  each  year  how  much  money 
every  district  attorney  "  received"  from  the  source  of  emolu- 
ment created  by  "the  act — not,  it  will  be  observed,  how 
much  he  was  "allowed,"  but  what  was  "received"  by  him. 
It  is  plain  that,  during  a  year  in  which  the  district  attor- 
ney earned  more  than  his  maximum  compensation,  the 
amount  allowed  him  by  the  court  and  the  Secretary  of  the 
Treasury  in  this  class  of  cases  would  not  represent  at  all 
the  amount  received  by  him  for  his  services.  The  pre- 
paration of  such  a  statement  as  the  act  requires  for  that 
year,  would  involve  an  examination  by  the  Secretary  of 
the  Treasury  into  the  condition  of  all  the  accounts  of  the 
district  attorney  presented  to,  and  settled  by,  the  Secretary 
of  the  Interior,  the  ascertainment  of  the  whole  amount  of 
his  fees  and  emoluments  for  the  period  in  question,  and 
the  discovery  of  what  proportion  of  the  entire  maximum 
compensation  consisted  of  moneys  received  under  this, 
and  what  under  the  other  acts  of  Congress;  and  that,  too, 
without  having  in  his  immediate  possession  any  of  the 
materials  for  such  an  inquiry.  I  cannot  think  that  Con- 
gress meant  to  impose,  in  any  event,  upon  the  Secretary 
of  the  Treasury  such  a  duty  as  this.  .  The  inference,  not 
strained  or  forced,  but  plain  and  natural,  would  appear, 
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then,  to  be,  that  it  was  not  the  intention  of  Congress  to 
subject  these  allowances  to  the  operation  of  the  rule  of  the 
statute  of  1853. 

While  the  foregoing  considerations  would  appear  to  be 
mainly  applicable  to  the  case  of  such  district  attorneys  as 
do  not  receive  a  fixed  annual  compensation  for  their  offi- 
cial services,  they  are  in  reality  equally  weighty  when 
brought  to  bear  upon  the  case  of  the  attorney  for  the 
southern  district  of  New  York. 

Such  were  the  views  I  held  before  the  passage  of  the  act 
of  June  27, 1864,  (Stats.  88th  Congress,  sess.  1,  chap.  103,) 
the  2d  section  of  which  enacts  "that  no  district  attorney 
shall,  by  reason  of  the  discharge  of  the  duties  of  his  office 
now  or  hereafter  required  of  him  by  law,  or  in  any  case 
in  which  the  United  States  will  be  bound  by  the  judgment 
which  may  be  rendered  in  the  same,  be  allowed  to  retain 
out  of  the  fees,  charges,  and  emoluments  thereof,  whether 
prescribed  by  statute  or  allowed  by  a  court  or  any  judge 
thereof,  a  greater  maximum  compensation  than  that  fixed 
by  the  act  aforesaid;  but  all  such  fees  and  emoluments, 
of  every  name  and  character,  shall  be  included  in  the 
6emi-annual  returns  required  by  the  3d  section  of  the  act 
aforesaid  "—the  act  of  February  26,  1853.  But  the  sec- 
tion  at  the  same  same  time  provides  "  that  nothing  in  this  act 
contained  shall  apply  to  the  provisions  of  sections  eleven  and 
twelve  of  the  act  to  prevent  and  punish  frauds  upon  the  revenue, 
approved  March  thirdy  eighteen  hundred  and  sixty-three" 

The  effect  of  this  proviso,  therefore,  is  to  entitle  a  dis- 
trict attorney  to  receive,  in  addition  to  his  maximum  com- 
pensation, free  of  liability  to  account  for  it  in  his  semi- 
annual returns,  the  compensation  awarded  to  him  by  virtue 
of  the  12th  section  of  the  act  of  March  3,  1863.  This 
proviso  contains  a  declaration  of  the  legislative  intention 
with  respect  to  that  compensation.  It  is  unnecessary  that 
I  should  trouble  you  or  myself  with  the  question  whether 
this  enactment  should  be  given  a  retrospective  operation 
or  not,  for  I  have  already  said  that,  in  my  opinion^ there 
was  sufficient,  within  the  four  corners  of  the  act  of  1863, 
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to  show  that  Congress  had  originally  the  same  intention  as 
is  declared  in  this  proviso. 

Upon  the  whole,  I  am  of  opinion  that  a  district  attorney 
is  not  required  to  return  in  his  account  of  fees  and  emolu- 
ments the  compensation  received  for  services  rendered  by 
him  under  the  12th  section  of  the  act  of  March  8,  1868, 
and  that  such  compensation  he  is  entitled  to  retain  for  his 
private  use,  in  addition  to  the  maximum  compensation 
allowed  to  he  retained  by  him  by  the  3d  section  of  the  act 
of  February  26, 1853,  and  in  addition  to  any  salary  he  may 
receive  in  lieu  of  such  maximum  compensation 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 
Hon.  Wm.  P.  Pessenden, 

Secretary  of  the  Treasury. 


CLAIM  OP  ADMIRAL  LEE. 

On  a  question  as  to  the  distribution  of  the  proceeds  of  certain  prize  prop- 
erty captured  by  the  United  States  Steamer  Santiago  de  Cuba,  Captain 
Glisson,  on  the  29th  and  80th  of  June,  and  the  1st  of  July,  1864,  it  was 
held,  that  the  capturing  vessel  was  under  the  "immediate  command" 
of  Admiral  Leet  as  Commander-in-chief  of  the  North  Atlantic  block- 
ading squadron ;  and  that  Admiral  Lee  was  entitled,  under  the  act  of 
July  17, 1862,  to  one-twentieth  part  of  the  prize  money  awarded  to  the 
vessel  making  the  capture. 

Attorney  General's  Office, 

September  27, 1864. 
Sir  :  Tour  communication  of  the  26th  ultimo,  transmit- 
ing  to  me  a  letter  addressed  to  your  Department  by  Act- 
ing Rear  Admiral  Lee,  dated  15th  ultimo,  with  the  accom- 
panying papers,  requests  my  opinion  upon  a  question 
touching  the  distribution  of  the  proceeds  of  certain  prop- 
erty captured  as  prize  of  war  by  the  United  States  steamer 
Santiago  de  Cuba,  (Captain  Glisson  commanding,)  between 
the  23d  of  June  and  the  2d  of  July  last. 
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The  question  is  one  moved  between  Admiral  Lee  and 
Captain  Glisson,  and  it  is,  in  effect,  whether  the  Santiago 
de  Cuba,  at  the  times  of  the  respective  captures,  was  under 
the  "immediate  command"  of  Admiral  Lee,  as  commanding 
officer  of  the  North  Atlantic  blockading  squadron,  within 
the  meaning  of  the  8d  section  of  the  act  of  July  17,  1862, 
chap.  204,  "  for  the  better  government  of  the  navy." 

The  3d  section  of  that  act  provides,  "that  the  prize 
money  belonging  to  the  officers  and  men  shall  be  distri- 
buted in  the  following  manner : 

"First.  To  the  commanding  officer  of  a  fleet  or  squad- 
ron, one~twenticth  of  all  prize  money  awarded  to  the  vessel 
or  vessels  under  his  immediate  command. 

"  Second.  To  the  commander  of  a  single  ship,  one-tenth 
of  all  prize  money  awarded  to  the  ship  under  his  com- 
mand, if  such  ship  at  the  time  of  making  the  capture  was 
under  the  immediate  command  of  the  commanding  officer 
of  a  fleet  or  squadron,  and  three-twentieths  if  his  ship  was 
acting  independently  of  such  superior  officer." 

The  general  outline  of  the  case  presented  in  the  docu- 
ments before  me  is  as  follows : 

The  Santiago  de  Cuba,  on  the  29th  or  30th  of  last  June, 
and  on  the  1st  of  last  July,  picked  up  or  captured  at  sea, 
oft"  the  coast  of  North  Carolina,  a  number  of  bales  of  cot- 
ton, which  her  commander,  Captain  Glisson,  thereupon 
sent  to  the  port  of  Philadelphia  for  adjudication  as  prize 
of  war.  Admiral  Lee  claims  that,  at  the  dates  of  these 
respective  captures,  the  Santiago  de  Cuba  was,  within  the 
meaning  of  the  act  of  July  17,  1862,  a  vessel  uuder  "his 
immediate  command,"  as  the  commanding  officer  of  the 
North  Atlantic  blockading  squadron;  and  that  he  is  thus 
entitled  to  one-twentieth  of  the  prize  money  awarded  to 
Captain  Glisson's  vessel  on  account  of  the  said  captures ; 
which  claim  is  resisted  by  Captain  Glisson,  who  contends 
that  his  vessel,  at  the  times  of  making  the  said  captures, 
was  not  under  the  immediate  command  of  Admiral  Lee, 
but  was  acting  independently  of  that  officer,  and  that  he 
is  thus  entitled,  by  virtue  of  the  statute  of  1862,  to  three- 
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twentieths  of  the  proceeds  of  the  captured  property  awarded 
to  the  Santiago  de  Cuba. 

The  facts  from  which  these  intelligent  officers  of  the 
navy  arrive  at  such  different  and  opposite  conclusions  with 
respect  to  the  position  and  relation  of  the  Santiago  de 
Cuba  on  the  days  I  have  mentioned,  are  mainly  these : 

Captain  Glisson,  on  the  7th  of  last  June,  was  ordered 
by  Admiral  S.  H.  Sfringham,  "commandant"  of  the  navy 
yard  at  Boston,  to  proceed  from  thence  with  this  vessel  to 
Hampton  Roads,  Virginia,  and  to  report  to  the  senior 
naval  officer  commanding  at  that  station.  "  You  will  then 
proceed,"  Admiral  Stringham's  order  concluded,  "off 
Wilmington,  North  Carolina."  On  his  arrival  with  the 
Santiago  de  Cuba  at  the  Roads,  Captain  Glisson  found 
Admiral  Lee  absent  with  an  expedition  up  the  James 
river,  and,  accordingly,  he  reported  in  person  to  the  senior 
officer  present,  Captain  Gansevoort,  at  the  same  time  ad- 
dressing a  letter  (dated  June  18,  1864)  to  Rear  Admiral 
Lee,  "commanding  North  Atlautic  blockading  squadron, 
near  Richmond,  Virginia,"  in  which  he  reported  to  the 
Admiral  his  arrival  at  the  Roads,  requested  to  be  directed 
where  he  was  to  coal  in  future,  and  stated  that  he  would  use 
every  exertion  to  sail  as  soon  as  possible,  and  maJce  the 
blockade  of  Wilmington  as  efficient  as  possible.  He  also  stated 
that  his  vessel  would  be  detained  at  the  Roads  for  a  few 
days  on  account  of  some  necessary  repairs  to  the  machin- 
ery, and  that  he  had  left  with  Captain  Gansevoort  two  of 
the  castings  of  his  capstan,  which  had  broken,  to  have 
them  made  by  the  time  he  returned  to  the  Roads,  or  to  be 
sent  to  him  wherever  he  was  ordered  to  coal. 

It  thus  appears  that  Captain  Glisson  did  all  that  he  could 
to  place  himself  and  his  vessel  under  the  command  of 
Admiral  Lee.  He  reported  to  the  representative  of  the 
admiral  in  person;  addressed  a  formal  communication  to 
the  admiral,  soliciting  the  needed  order,  the  only  then- 
needed  order,  with  respect  to  the  coaling  of  his  vessel, 
directing  his  letter  to  the  admiral,  "  near  Richmond,  Vir- 
ginia," and  expressed  to  him  his  intention  to  sail,  in  obe- 
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dience  to  the  order  from  Admiral  Stringham,  for  the  point 
at  which  he  was  to  perform  the  duty  assigned  to  him. 
What  more  Captain  Glisson  could  have  done  to  attach 
himself  and  his  vessel  to  Admiral  Lee's  command,  it  would 
be  difficult  to  say.  It  appears  that  Captain  Glisson's  letter 
of  the  18th  reached  the  admiral  on  the  21st  of  June,  and 
on  the  aame  day  he  prepared  his  acknowledgment  of 
the  receipt  of  it,  in  which  he  directed  Captain  Glisson, 
among  other  things>to  cruise  off  Wilmington,  to  capture 
blockade  breakers,  and  to  coal  at  the  Roads,  if  he  could 
not  enter  Beaufort  safely.  This  order,  however,  was  not 
actually  delivered  to  Captain  Glisson  until  the  2d  of  July. 
He  was  then  off  Wilmington,  North  Carolina.  Admiral 
Lee  states  that  the  order  was  probably  sent  through  Cap- 
tain Gansevoort,  and  should  have  been  delivered  to  Cap- 
tain Glisson  on  the  22d  p.  m.,  or  the  23d  a.  m.  He  had 
sailed  from  Hampton  Roads  on  the  23d  of  June,  without 
receiving  the  order  he  solicited.  On  the  evening  of 
the  24th  of  June,  the  Santiago  de  Cuba  had  arrived  off 
Wilmington  bar,  and  had  immediately  entered  upon  her 
business  of  blockading;  and  on  the  29th  of  June  she  had 
made  the  first  of  the  captures  in  question,  about  eighty 
miles  from  Baldhead  light-house,  at  the  very  spot,  "off 
Wilmington,"  to  which  she  had  been  originally  ordered 
to  proceed;  and  the  very  place,  too,  contemplated  in  Ad- 
miral Lee's  order,  at  which  she  was  to  cruise  and  capture 
blockade  breakers.  The  Santiago  de  Cuba  was  then,  at 
the  time  these  captures  were  effected,  doing  duty  within 
the  limits  of  the  station  of  the  North  Atlantic  blockading 
squadron,  under  orders  which  were  coincident  with  the 
undelivered  orders  of  Admiral  Lee,  and  of  which  the  ad- 
miral's undelivered  orders  were  simply  confirmatory.  It 
is  conceded  by  Captain  Glisson  that,  if  the  admiral's 
orders  had  reached  him  before  tbe  captures  of  the  29th  of 
June,  there  could  be  no  question  as  to  the  right  of  Admi- 
ral Lee  to  participate.  His  vessel,  he  admits,  would  have 
been  on  that  day  under  the  "immediate  command"  of  the 
admiral  of  the  North  Atlantic  blockading  squadron. 
toI.  xi.— -7 
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The  question,  therefore,  for  my  consideration  is,  whether 
the  actual  and  physical  delivery  to  Captain  Glisson  of 
Admiral  Lee's  order  of  June  21st,  was  a  thing  absolutely 
necessary  to  be  done,  under  the  circumstances  of  the  case 
thus  presented^  before  the  Santiago  de  Cuba  could  become, 
in  contemplation  of  the  statute,  a  vessel  under  the  "  im- 
mediate command"  of  Admiral  Lee.     I  think  not.     I 
think  the  case  stands  in  the  same  legal  position  as  it  would 
have  stood  if  Captain  Glisson,  instead  of  writing  to  Admi- 
ral Lee,  had  waited  upon  him  personally,  "  near  Richmond, 
Virginia,"  for  the  purpose  of  reporting  his  arrival,  and 
inquiring  where  his  vessel  should  coal  in  the  future,  and 
Admiral  Lee  had  said,  "you  have  your  order  to  cruise  off 
Wilmington;  I  will  not  revoke  that  order,  nor  give  you 
any  other  order  now,  but  will  send  to  you,  at  your  station, 
direction  where  your  vessel  may  take  in  coal  while  she  is 
in  my  squadron ;"  and  Captain  Glisson,  after  such  an  inter- 
view as  this,  had  made  the  present  captures.     If  the 
captures  had  been  made  before  his  arrival  at  the  Roads, 
there  could  have  been   no  question   that  Admiral  Lee 
would  be  excluded  from  sharing  under  the  rule  of  the 
statute  that  prohibits  the  commander  of  a  fleet  from  receiv- 
ing any  share  of  prizes  taken  by  vessels  "  intended  to  be 
placed  under  his  command  before  they  have  acted  under 
his  immediate  orders."    But  the  captures  were  made  after 
Captain  Glisson  had  reached  the  headquarters  of  the  com- 
manding admiral  to  whose  squadron  his  vessel  had  been 
assigned,  after  he  had  fully  reported  to  the  admiral  his 
coming,  and  solicited  orders  on  the  only  point  with  respect 
to  which  he  needed  or  expected  to  receive  express  direc- 
tion, (for  it  was  not  in  Captain  Glisson's  mind  that  Admi- 
ral Lee  would  revoke  the  previous  order  to  proceed  off 
Wilmington,)  after  the  order  of  the  admiral,  subsequently 
delivered,  had  been  prepared  and  was  in  the  course  of 
transmission  to  him,  which,  upon  its  receipt,  turned  out 
to  Le,  as  I  have  said,  confirmatory  of,  aud  coincident  with, 
the  order  from  Admiral  Stringham  of  the  8th  of  June,  and 
af*r*r  his  vessel  had  been  cruising  for  five  or  six  days 
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within  the  waters  blockaded  by  the  North  Atlantic  Squad- 
ron.    These  circumstances  are  enough,  in  my  opinion,  to 
show  that  Captain  Glisson's  vessel,  at  the  date  of  the 
captures  in  question,  was  under  the  immediate  command 
of  Admiral  Lee,  the  chief  of  the  squadron.     Our  statutes 
of  distribution  in  cases  of  prize  are  all  more  or  less 
based  upon  the  English  statutes  and  proclamations;  and 
the  reported  judicial  constructions  of  the  latter  are  high 
evidence  of  the  true  interpretation  of  the  former.     I  find 
many  English  cases  in  the  admiralty  and  common-law 
reports,  not,  it  is  true,  entirely  similar  to  the  present,  but 
which,  in  doctrine,  support  and  illustrate  the  principle  I 
suppose  to  be  decisive  of  the  case  before  me,  that  a  naval 
vessel  attached  in  fact  to  a  particular  squadron  may  be 
under  the  immediate  command  of  the  commander-in-chief 
of  the  squadron,  without  and  before  the  receipt  by  its  cap- 
tain of  any  actual  order  from  the  commander  of  the  squad- 
ron.   For  example,  Admiral  Digby,  in  July,  1782,  com- 
manded the  British  North  American  squadron.     On  Sep- 
tember 7,  1782,  Admiral  Pigot  superseded  him,  before 
which  time  Admiral  Digby  had  sent  out  cruisers  who  after 
that  date  took  several  prizes.     The  question  before  Lord 
Mansfield,  at  nisi  prius,  was,  whether  Admiral  Pigot,  who 
had  given  no  orders  to  the  cruisers,  but  who  was  the  CQm- 
mander-in-chief  at  the  time  the  prizes  were  taken,  was 
entitled  to  share.     The  case  having  been  reserved  at  the 
trial,  his  lordship  said,  delivering  the  opinion  of  the  court: 
"  I  have  not  a  particle  of  doubt.    It  is  no  matter  who  gave 
the  orders,  or  who  sent  them  out.    The  plaintiff  was  com- 
mander-in-chief at  the  time  the  prizes  were  taken,  and 
therefore  he  is  certainly  entitled  to  the  prize  money." 
(Pigot  vs.  White,  in  note  to  Johnson  vs.  Margetsou,  1  H. 
Black.,  265.) 

In  the  case  before  me,  the  connection  of  the  Santiago 
de  Cuba  with  the  squadron  had  been  established  long  be- 
fore the  captures.  In  this  connection  and  relation,  within 
the  limits  of  the  station  of  the  squadron,  the  captures  were 
made;  and  I  hold,  under  the  circumstances  of  this  case, 
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that  it  is  no  matter  who  gave  the  orders  or  who  sent  the 
vessel  out,  whether  the  Navy  Department,  or  Admiral 
Stringham,  or  Admiral  Lee,  seeing  that  the  latter  was  the 
immediate  commander-in-chief  of  the  squadron  at  the  time 
the  prizes  were  taken. 

I  am  of  opinion,  therefore,  that  the  facts  to  which  I  have 
now  referred  show  that,  at  the  dates  of  the  captures  in 
question,  to  wit,  the  29th  and  80th  of  June,  and  the  1st  of 
July,  1864,  the  Santiago  de  Cuba  was  a  vessel  under  the 
"  immediate  command  "  of  Admiral  Lee,  as  commander- 
in-chief  of  the  North  Atlautic  blockading  squadron,  and 
that  he  is  entitled,  if  the  proceeds  of  said  captures  are  dis- 
tributable under  the  act  of  July  16, 1862,  to  one-twentieth 
part  of  the  prize  money  therefrom  awarded  to  the  said 
vessel, 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWAED  BATES. 
Hon.  Gideon  Welles, 

Secretary  of  the  Navy. 


MARINE  OOBPa 

The  enlisted  men  of  the  Marine  Corps  are  not  entitled  to  the  bounty  pro- 
Tided  by  the  5th  section  of  the  act  of  July  29, 1861  for  the  men  "enlisted 
in  the  regular  forces." 

Attorney  General's  Office, 

September  29, 1864. 
Sir  :  In  your  letter  of  the  23d  instant,  you  request  to 
be  advised  whether  or  not  the  Marine  Corps  is  to  be  con- 
sidered as  having  been  within  the  purview  of  the  5th  section 
of  the  act  of  July  29, 1861,  (12  Stats.,  280,)  which  provides 
that  "the  men  enlisted  in  the  regular  forces  after  the  1st 
day  of  July,  1861,  shall  be  entitled  to  the  same  bounties  in 
every  respect  as  those  allowed,  or  to  be  allowed,  to  the 
men  of  the  volunteer  forces." 
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It  is  not  for  me  to  judge  of  the  justice*  atid,  prudence  of 
putting  the  Marine  Corps  upon  the  sanfeipoting  as  the 
regular  forces  of  the  land  army,  but  only  of  the  meaning 
of  the  law,  as  I  find  it  written. 

It  seems  to  me  very  plain  that  the  Marine  Corpses,  not 
embraced  within  the  provisions  of  the  5th  section'  of; jiie 
act  of  July  29,  1861,  and  that  the  enlisted  men  of  that 
corps  are  not  entitled  to  the  bounty  offered  by  that  section  . 
to  the  men  enlisted  in  the  regular  forces. 

I  observe  that  the  commandant  of  the  Marine  Corps,  in 
his  letter  to  you  of  September  20,  claims  that  his  corps  is 
"part  of  the  regular  forces  of  the  United  States."  Possi- 
bly so,  in  a  general  sense;  but,  I  think,  certainly  not  a 
part  of  the  regular  forces  mentioned  in  the  said  6th  section. 
The  act  of  July  29,  1861,  is  entitled,  an  act  to  increase  the 
military  establishment  of  the  United  States,  and  its  details 
consist  entirely  of  provisions  applicable  only  to  the  land 
army. 

Tour  letter  to  me,  in  quoting  from  the  said  5th  section, 
does  bat  copy  the  quotation  made  by  the  commandant  in 
his  letter  to  you;  and  the  matter  quoted,  and  upon  which 
my  opinion  is  asked,  is  the  last  clause  of  that  section, 
divided  from  the  context  only  by  a  comma.  If  the  whole 
section  had  been  quoted,  I  think  it  would  have  been  shown 
conclusively  that  the  marines  are  not  included.  ■ 

I  copy  the  section  from  the  statute-book,  thus: 

"Sbc.  5.  And  be  it  further  enacted,  That  the  term  of  en- 
listments made,  and  to  be  made,  in  the  years  eighteen 
hundred  and  sixty-one  and  eighteen  hundred  and  sixty- 
two,  in  the  regular  army,  including  the  force  authorized 
by  this  act,  shall  be  for  the  period  of  three  years,  and  those 
to  be  made  after  January  one,  eighteen  hundred  and  sixty* 
three,  shall  be  for  the  term  of  five  years,  as  at  present 
authorized,  and  that  the  men  enlisted  in  the  regular  forces 
after  the  first  day  of  July,  eighteen  hundred  and  sixty-one, 
shall  be  entitled  to  the  same  bounties  in  every  respect  as 
those  allowed  or  to  be  allowed  to  the  men  of  the  volunteer 
forces." 
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I  have  the.  iojior  to  submit  the  above  as  my  opinion 

upon  the  question  propounded. 

*• .  3  am,  sir,  very  respectfully, 

"••.b  Tour  obedient  servant,  , 

:;:;:y  edward  bates. 

gohl  Gideon  Welles, 

Secretary  of  the  Navy. 


DISTRIBUTION  OP  PRIZE  MONEYS. 

1.  The  Prize  Act  of  June  80, 1864,  does  not  alter  the  rule  of  distribution 

of  prize  money  in  cases  of  maritime  captures  pending  at  the  date  of 
the  act,  but  the  proceeds,  in  those  cases,  are  distributable  according 
to  the  law  existing  at  thtftime  of  the  captures. 

2.  The  law  regulating  the  distribution  of  prize  money  among  naval  cap- 

tors is  a  conditional  grant  by  Congress,  and  as  soon  as  the  conditions 
are  fulfilled  the  grant  becomes  absolute* 

Attorney  General's  Office, 

September  30, 1864. 

Sir  :  I  regret  that  the  pressure  of  urgent  business  has 
prevented  me  from  sooner  answering  your  letter  of  Sep- 
tember the  8th,  in  which  you  propound  a  question  about 
the  distribution  of  prize  money. 

Your  letter  states  that  "  the  10th  section  of  the  'act  to 
regulate  prize  proceedings,  and  the  distribution  of  prize 
money/  approved  June  80, 1864,  makes  essential  changes 
in  the  proportions  of  prize  money  distributed  to  captors; 
and  the  84th  section  provides  that  the  act  shall  apply  to 
all  pending  prize  proceedings." 

And  upon  this  statement,  you  put  to  me  the  following 
question  of  law :  "  Whether  this  latter  provision  of  the  act 
extends  beyond  court  proceedings,  and  applies  to  the  pro- 
portions of  prize  money  awarded  to  captors?  or,  whether 
the  provision  of  law,  as  to  proportions,  existing  at  the  time 
of  the  capture,  governs  the  distribution  ?" 

I  am  clearly  of  opinion  that  the  latter  proposition  is  the 
true  law  of  the  case :  that  is,  that  the  provision  of  law,  as 
to  proportions,  existing  at  the  time  of  the  capture,  governs 
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the  distribution  of  prize  money;  and  this  for  several  rea- 
sons : 

1.  The  act  to  which  you  refer  (of  June  30,  1864,  13 
Stats.,  Part  I,  chap.  174,  p.  806)  does  not  say  the  contrary, 
and  all  of  its  detailed  provisions  are  perfectly  consistent 
with  my  view.  The  title  of  the  statute  is,  "  An  act  to  reg- 
ulate prize  proceedings,  and  the  distribution  of  prize 
money,  and  for  other  purposes."  Here  a  distinction  is 
taken  between  prize  proceedings  and  the  distribution  of  prize 
money.  They  are  not  one  and  the  same  thing,  but  two 
different  things — different  in  design,  character,  and  object; 
the  one  being  the  process  by  which  the  court  is  enabled  to 
come  to  a  judgment  upon  a  captured  vessel,  whether  it  be 
prize  or  no  prize;  and  the  other  being  the  disposition  of 
the  money  proceeds  of  the  prize,  after  final  judgment  and 
sale,  among  those  who  by  law  are  entitled  to  the  proceeds, 
and  in  the  proportions  established  by  the  same  law.  They 
are  treated  of  as  different  things,  not  only  in  the  title  of 
the  act,  but  also  in  its  body;  for  the  84th  section  of  the 
act  (which  some  suppose  was  designed  to  make  a  new 
rule  of  distribution  in  old  cases)  is  explicit  in  regard  to 
prize  proceedings,  but  is  silent  as  to  distribution.  It  is 
couched  in  these  few  words :  "  That  this  act  shall  apply  to 
ill  prize  proceedings  now  pending,"  and  not  to  the  distribu- 
tion of  the  money,  after  proceedings  in  the  case  are  ended. 

And  this  distinction  seems  to  me  reasonable  and  right ; 
for  Congress  might  well  have  thought  it  wise  and  prudent 
to  apply  to  cases  pending,  as  well  as  to  cases  thereafter  to 
arise,  the  better  practice  and  proceedings  instituted  by  the 
new  law,  without  any  intention  to  interfere  with  the  nghts 
of  individuals  already  accrued,  especially  as  those  rights 
are  based  upon  past  facts,  which  amount  substantially  to 
an  executed  contract  with  the  Government. 

2.  It  is  true  of  all  the  statutes  which  give  prize  shares 
to  the  officers  and  men  of  the  navy,  that  the  shares  are  not 
of  the  identical  things  captured,  that  is,  the  ships  and  car- 
goes in  kind,  but  of  the  proceeds  thereof,  after  judicial 
condemnation  and  sale.    And,  as  there  can  be  no  money 
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proceeds  until  the  sale  is  made,  it  follows  that  the  captors 
cannot  have  a  vested  interest  in  any  specific  thing,  by  vir- 
tue of  the  capturi,  until  that  event  has  happened.  The 
court  may  fail  to  condemn,  or  the  political  government 
may  intervene  after  capture,  and  before  judgment,  and 
restore  the  property  to  the  claimant.  And  in  both  these 
cases,  it  is  apparent  that  there  can  be  no  proceeds  of  sale, 
and  so  there  can  be  nothing  for  distribution  among  the 
captors. 

But  this  does  in  no  sort  weaken  the  claim  of  the  captors 
to  their  respective  shares  of  the  proceeds,  whenever  the 
proceeds  come  into  legal  existence.  Their  claim  is  a  plain, 
legal  right,  granted  by  act  of  Congress ;  and  as  the  claim 
exists  only  by  force  of  the  act,  it  must  be  made  and  en- 
forced according  to  the  terms  of  the  act.  The  law  says, 
substantially,  to  the  sailor,  If  you  will  take  a  ship  of  the 
enemy,  and  send  it  in  for  adjudication,  and  if  it  shall  be 
condemned  as  prize,  sold,  and  turned  into  money,  you 
shall  have  such  a  designated  share  of  the  prize  money. 

The  object  of  the  law  undoubtedly  is  to  stimulate  the 
skill,  activity,  and  courage  of  the  sailor;  and  when,  acting 
under  that  stimulus,  and  in  strict  pursuance  of  the  law,  he 
captures  a  ship,  and  sends  it  in  for  adjudication,  he  has 
fulfilled  to  the  letter  the  conditions  of  the'  governmental 
promise,  and  has  perfected  his  right  to  his  share  of  the 
prize  money,  (if  any  should  accrue,)  according  to  the  terms, 
and  in  the  proportions,  prescribed  by  the  law  under  which 
he  acted.  That  law  is  a  conditional  grant  by  Congress, 
and  as  soon  as  the  conditions  are  fulfilled  the  grant  be- 
comes absolute. 

All  of  which  is  respectfully  submitted.  " 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 

Hon.  Gideon  Welles, 

Secretary  of  the,  Nam/. 
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EBTIREMBNT  OP  MEDICAL  OFFICERS  OF  THE  NAVY. 

1.  The  4th  section  of  the  act  of  July  16, 1862,  chap.  188,  does  not  authorise 

the  appointment  of  an  examining  hoard  to  recommend  the  promotion 
or  retirement  of  medical  officers  of  the  navy. 

2.  Before  a  medical  officer  of  the  navy  is  placed  on  the  retired  list,  un- 

der the  act  of  April  21,  1864,  chap.  63,  it  should  appear  that  his  case 
'  has  heen  acted  upon  hy  hoth  the  hoards  provided  for  in  that  act,  and 
that  hoth  of  them  failed  to  recommend  him  for  promotion. 
8.  If  hut  one  hoard  has  acted,  and  reported  adversely  upon  the  case  of  such 
medical  officer,  it  is  not  the  duty  of  the  Secretary  of  the  Navy  to 
place  him  on  the  retired  list 

Attorney  General's  Office, 

October  4, 1864. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  15th 
ultimo,  referring  to  me  two  reports  of  a  board  of  naval 
surgeons  in  the  cases  respectively  of  Surgeon  Jonathan  B. 
Bertolette  and  Surgeon  J.  H.  Otis,  medical  officers  of  the 
navy,  and  asking  my  opinion  upon  the  question  whe- 
ther, in  view  of  the  findings  of  this  board,  it  is  the  duty  of 
your  Department,  under  the  act  of  July  16, 1862,  chap. 
183,  to  place  the  said  medical  officers  on  the  retired  list  of 
the  navy. 

It  is  stated  in  your  letter  that  the  reports  referred  to  are 
"Reports  of  a  board  of  examining  officers  duly  appointed 
under  the  act  of  Congress  entitled  i  An  act  to  establish  and 
equalize  the  grade  of  line  officers  of  the  United  States 
navy/  approved  July  16, 1862,  in  the  cases  of  two  of  the 
medical  officers  of  the  navy." 

I  have  carefully  examined  this  statute,  but  do  not  find 
in  it  any  authority  for  the  appointment  of  a  board  of  ex- 
amining officers,  with  power  to  inquire  into,  or  decide  upon, 
the  propriety  of  promoting,  or  to  recommend  the  promotion 
or  retirement  of,  medical  officers  of  the  navy.  The  func- 
tions and  duties  of  the  "  advisory  board,"  authorized  in  the 
4th  section  of  the  act  to  be  appointed,  are  exclusively  con- 
fined to  tjie  cases  of  the  "  line  officers  "  of  the  navy  belong- 
ing to  the  grades  established  in  the  1st  section  of  the  statute, 
namely:  rear  admirals,  commodores,  captains,  command- 
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ers,  lieutenants,  masters,  ensigns,  and  midshipmen.  The 
following  is  the  language  of  the  4th  section  of  the  act : 

"  The  Secretary  of  the  Navy  shall  appoint  an  advisory 
board  of  not  less  than  three  officers,  senior  to  those  to  be 
reported  upon,  who  shall  carefully  scrutinize  the  active 
list  of  line  officers  above,  and  including  the  grade  of  masters 
in  the  line  of  promotion,  and  report  to  him  in  writing 
those  who,  in  the  opinion  of  the  board,  are  worthy  of  fur- 
ther promotion,"  &c. 

The  5th  section  then  provides  "  that  the  officers  recom- 
mended shall  be  immediately  commissioned,  according  to 
their  present  seniority,  in  the  following  grades  and  num- 
bers, viz,  eighteen  commodores,"  &c,  proceeding  down 
the  list  to  and  including  the  grade  of  ensign. 

These  provisions  manifestly  have  no  reference  or  appli- 
cation to  any  other  but  line  officers  of  the  navy  of  the  re- 
spective grades  mentioned.  I  cannot  see,  therefore,  as  I 
have  said,  how  any  board  of  examining  officers,  duly  ap- 
pointed under  the  act  of  July  16,  1862,  chap.  183,  has  any 
authority  to  examine  medical  officers  of  the  navy,  or  to 
recommend  their  promotion  or  retirement. 

I  would  reply,  then,  to  your  question,  that,  in  my  opin- 
ion, it  is  not  the  duty  of  the  Department,  under  the  act  of 
July  17, 1862,  and  in  view  of  the  reports  submitted  to  me, 
to  place  the  two  medical  officers  named  on  the  retired 
list  of  the  navy. 

The  two  medical  officers  referred  to  may,  however,  have 
been  properly  subjected  to  the  examination  of  the  board 
who  sign  the  reports  you  have  submitted  to  me,  under 
the  4th  section  of  the  act  of  April  21, 1864,  chap.  63,  en- 
titled " An  act  to  amend  an  act  entitled  'An  act  to  estab- 
lish and  equalize  the  grade  of  line  officers  of  the  navy/  " 
approved  July  16, 1862.  This  section  provides  "  that  no 
officer  in  the  naval  service  shall  be  promoted  to  a  higher 
grade  therein,  upon  the  active  list,  until  he  has  been  ex- 
amined by  a  board  of  naval  surgeons  and  pronounced  phys- 
ically qualified  to  perform  all  his  duties  at  sea.  And  all  offi- 
cers whose  cases  shall  have  been  acted  upon  by  the  afore- 
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said  boards,  and  who  shall  not  have  been  recommended  for 
promotion  by  both  of  them,  shall  be  placed  upon  the  retired 
list.'9 

The  present  reports  seem  to  be  reports  of  a  board  of 
naval  surgeons  in  the  cases  of  two  of  the  medical  officers 
of  the  navy,  and  the  examinations  appear  to  have  been 
directed  to  their  respective  physical  qualifications  to  per- 
form all  their  duties  at  sea.  The  finding  in  each  case  is, 
that  the  officer  is  not  so  qualified,  and  in  one  case  the 
board  Bimply  report  that  they  "  do  not  recommend  the 
officer  for  promotion ;"  while  in  the  other  case  the  recom- 
mendation is,  that  the  officer  be  not  promoted,  but  placed 
on  the  retired  list. 

The  section  of  the  act  that  I  have  copied  above,  how- 
ever, plainly  contemplates  and  requires  that  there  shall 
have  been  an  examination  by  two  boards,  and  that  both 
shall  have  failed  to  recommend  an  officer  for  promotion, 
before,  in  the  language  of  the  act,  he  "  shall  be  placed  upon 
the  retired  list."  One  of  these  boards  is  a  board  of  naval 
surgeons,  provided  for  in  the  4th  section,  the  words  of 
which  I  have  just  given.  The  other  is  "a  board  of  ex- 
amining officers,  to  be  appointed  by  the  President  of  the 
United  States."  Provision  is  made  for  this  board  in  the 
1st  section  of  the  act  of  1864,  which  enacts  "that  no  line 
officer  of  the  navy,  upon  the  active  list,  below  the  grade 
of  commodore,  nor  any  other  naval  officer,  shall  be  pro- 
moted to  a  higher  grade,  until  his  mental,  moral,  and 
professional  fitness  to  perform  all  his  duties  at  sea  shall  be 
established  to  the  satisfaction  of  a  board  of  examining 
officers,  to  be  appointed  by  the  President  of  the  United 
States."  The  2d  section  provides  "  that  such  examining 
board  shall  consist  of  not  less  than  three  officers,  senior  iu 
rank  to  the  officer  to  be  examined."  And  the  3d  section 
provides  that  the  whole  record  and  finding  in  each  case 
shall  be  presented  to  the  President  for  his  approval  or 
disapproval  of  the  finding. 

Before,  therefore,  a  medical  officer  of  the  navy  is 
placed  on  the  retired  list,  under  the  provisions  of  this  act, 
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(the  act  of  1864,)  it  should  appear  that  his  case  has  been 
acted  upon  by  two  boards— one  of  them  a  board  of  naval 
surgeons,  who  passed  upon  his  physical  qualifications  to 
perform  all  his  duties  at  sea;  the  other,  a  board  of  exam- 
ining officers,  senior  in  rank  to  him,  and  appointed  by  the 
President,  who  considered  his  mental,  moral,  and  profess- 
ional fitness  to  perform  his  duties  at  sea;  and,  further,  it 
should  appear  that  he  was  not  recommended  for  promotion 
by  both  of  such  boards. 

Have  these  conditions  been  complied  with  in  the  cases 
of  Surgeons  Bertolette  and  Otis?  Have  their  cases  re- 
spectively been  acted  upon  by  both  of  the  aforesaid  boards? 
And,  if  so,  does  it  appear  that  these  officers  were  not  recom- 
mended for  promotion  by  both  of  them  ?  Tou  have  only 
submitted  to  me  the  reports  of  the  medical  board,  and 
you  do  not  say  whether  any  board,  constituted  as  provided 
in  the  1st  section  of  the  act  of  April  21, 1864,  has  acted 
upon  their  cases,  and  failed  to  recommend  the  officers 
for  promotion.  If  the  fact,  however,  be  that  but  one 
board — a  board  of  naval  surgeons — has  acted  upon  the 
cases  of  those  officers,  I  am  of  opinion  that  it  is  not 
the  duty  of  the  Department,  under  the  act  of  April 
21, 1864,  to  place  them,  or  either  of  them,  on  the  retired 
list. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

ED  WARD  BATES. 
Hon.  Gideon  Welles, 

Secretary  of  the  Navy. 


ANSON  DABF6  CASE. 

L  The  Secretary  of  the  Interior  has  legal  power  to  define  the  principles 
on  which  the  accounting  officers  of  the  Treasury  should  settle  and 
adjust  the  accounts  of  a  Superintendent  of  Indian  Affairs,  under  a 
special  act  of  Congress,  passed  for  his  relief,  directing  the  proper 
accounting  officers  "to  settle  with  him  on  principles  of  equity  and 
justice." 
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2.  If  an  accounting  officer  refuse  to  comply  with  the  lawful  instructions 
of  the  head  of  the  proper  Department,  in  respect  to  the  settlement  of 
an  account,  the  appropriate  ultimate  remedy  is  his  removal. 

ft.  The  President  has  no  authority  to  perform  personally  the  duties  appro- 
priate to  the  office  of  an  Auditor  or  Comptroller  of  the  Treasury,  hut 
it  is  his  duty,  and  he  has  authority,  to  see  that  each  performs  the 
duties  required  of  him  by  law. 

Attobnet  General's  Office, 

October  8, 1864. 

Sib  ;  I  have  considered  the  case  presented  in  the  letter 
of  Hon.  Thomas  Corwin,  dated  2d  instant,  and  the  papers 
which  you  transmitted  to  me  in  connection  with  that 
letter. 

Mr.  Corwin  addresses  yon  as  the  attorney  of  Mr.  Anson 
Dart,  late  superintendent  of  Indian  affairs  in  Oregon,  and 
requests,  on  hehalf  of  Mr.  Dart,  that  yon  will  order  the 
Second  Auditor  of  the  Treasury  to  adjust  and  settle  a  cer- 
tain claim,  preferred  by  his  client  against  the  Government, 
in  the  manner  and  according  to  the  principles  laid  down 
by  the  Secretary  of  the  Interior  in  that  case. 

The  claim  of  Mr.  Dart  is  before  the  accounting  officers 
of  the  Treasury  under  the  provisions  of  the  special  act  of 
Congress  "  for  the  relief  of  Anson  Dart,"  approved  July 
16, 1860,  (12  Stats.,  860,)  which  directs,  among  other  things, 
the  proper  accounting  officers  of  the  Treasury  "  to  settle 
with  him  upon  principles  of  equity  and  justice,  so  as  to 
indemnify  him  for  all  moneys  paid  and  expenses  incurred 
by  him  for  the  use  and  benefit  of  the  Government," 

The  Secretary  of  the  Interior,  it  seems,  being  of  opinion 
that  he  had  authority,  under  the  act  of  March  S,  1849,  sec- 
tion 5,  to  exercise  supervision  over  the  Second  Auditor 
and  Second  Comptroller  of  the  Treasury,  in  the  settlement 
and  adjustment  of  accounts  presented  by  Mr.  Dart  under 
the  foregoing  special  act,  indicated  to  the  latter  officer, 
(the  Second  Comptroller,)  as  early  as  the  21st  of  August, 
1863,  his  opinion  that  Mr.  Dart  was  entitled,  under  that 
legislation,  to  be  allowed  the  amount  of  money  which 
he  might  prove  to  have  been  paid  for  interest  on  sums 
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borrowed  by  him  for,  and  used  in  the  business  of,  the 
United  States.  This  opinion  was  given  by  the  Secre- 
tary of  the  Interior  in  reply  to  the  view  which  had  been 
expressed  by  the  Auditor,  that  such  interest  could  not  law- 
fully be  allowed  to  the  claimant.  No  action  apparently 
having  been  taken  by  the  Auditor  upon  the  claim  thus  ad- 
judged by  the  Secretary  of  the  Interior  to  be  well  founded 
in  law,  if  supported  by  fact,  the  Secretary,  on  the  18th  of 
March  last,  addressed  a  letter  to  the  Auditor,  requesting 
him  to  report  the  claim  of  Mr.  Dart,  without  any  further 
delay,  to  the  Second  Comptroller,  in  accordance  with  the 
principles  settled  in  his  (the  Secretary's)  letter  to  that  offi- 
cer of  the  21st  of  August,  1863. 

Furthermore,  it  appears  that,  on  the  6th  of  May  last,  the 
Auditor  was  carefully  and  distinctly  informed  again  by  the 
Second  Comptroller  what  the  decision  of  the  Secretary 
on  the  subject  of  this  claim  was,  and  he  was  requested 
to  cause  an  account  to  be  stated,  in  conformity  with  the 
view  of  the  Secretary,  for  whatever  sum  might  be  due, 
under  that  decision,  to  Mr.  Dart,  stating  in  the  report 
that  it  was  allowed  by  the  decision  of  the  Secretary  of  the 
Interior. 

On  the  13th  of  June  last,  it  appears  by  a  letter  of  that 
date  from  the  Second  Comptroller  to  the  Secretary  of  the 
Interior,  the  Auditor  informed  the  former  verbally  that 
pressure  of  business  in  his  office  had  prevented  action  upon 
Mr.  Dart's  claim. 

Under  these  circumstances,  the  Secretary  of  the  Interior 
applied  to  the  Secretary  of  the  Treasury,  stating  that  he 
believed,  from  various  circumstances,  that  the  Auditor, 
though  hitherto  excusing  his  delay  on  the  ground  of  want 
of  time  and  the  pressure  of  business  in  his  office,  had  not 
intended,  and  did  not  intend,  to  settle  the  account  in 
accordance  with  the  instructions  of  the  Department,  and 
requesting  the  Secretary  of  the  Treasury  to  exert  his  sup- 
posed authority  over  the  accounting  officers,  to  induce,  on 
the  part  of  the  Auditor,  a  compliance  with  the  instructions 
given  by  the  Department  of  the  Interior. 


Digitized  by  VjOOQ  IC 


TO  THE  PRESIDENT.  Ill 

Anson  Bart's  Case. 

This  request  the  Secretary  of  the  Treasury  refused,  and 
he  has  declined  to  give  the  desired  instructions,  or  any 
instructions,  to  the  Auditor  in  the  matter  of  Mr.  Dart's 
claim. 

I  am  not  able  to  say,  from  the  papers  submitted  to  me, 
whether  the  Auditor  has  or  has  not  declined  to  adjust  Mr. 
Dart's  claim  conformably  to  the  principles  enunciated  by 
the  Secretary  of  the  Interior.  A  long  time,  it  is  true,  has 
elapsed  since  the  original  reference  of  the  matter  to  him; 
but  it  is  stated  by  the  Comptroller  (a  fact  to  which  I  have 
already  referred)  that  in  June  last  the  Auditor  said  to  him 
verbally  that  the  pressure  of  business  had  been  so  great  in 
his  office  that  he  had  been  unable  to  take  any  action  on 
Mr.  Dart's  claim  without  the  postponement  of  others  hav- 
ing priority. 

Under  these  circumstances,  my  duty  would  seem  to  be 
best  performed  by  making  a  few  general  remarks  upon 
the  relative  powers  and  duties  of  the  officers  between 
whon\  this  conflict  of  authority  has  apparently  arisen. 

The  authority  of  the  Secretary  of  the  Interior  to  give 
the  Auditor  the  instructions  which  have  been  referred  to, 
and  the  duty  of  the  Auditor  to  obey  them,  are  entirely  and 
equally  clear,  upon  principles  enunciated  time  and  again 
by  this  office.  I  had  occasion,  in  an  opinion  which  I  ren- 
dered to  the  Secretary  of  the  Interior  in  this  very  case  of 
Mr.  Dart,  so  long  ago  as  April  "25, 1862,  to  notice  all  the 
opinions  of  my  predecessors  touching  the  jurisdiction  of 
the  heads  of  the  several  executive  departments  over  the 
accounting  officers  of  the  Treasury  in  respect  to  the  adjust- 
ment of  accounts  arising  out  of,  and  in  connection  with, 
the  subjects  placed  by  law  under  the  administration  and 
control  of  their  respective  departments.  The*  question 
before  me  on  that  occasion  was  as  to  the  power  of  the  Sec- 
retary of  the  Interior  to  revise  and  correct  the  settlement 
of  an  account  presented  by  Mr.  Dart  under  the  act  passed 
for  his  relief,  after  the  account  had  gone  through  the  hands 
of  the  accounting  officers,  and  to  refuse  to  make  requisi- 
tion for  the  payment  of  the  claimant  if,  in  the  judgment 
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of  the  Secretary,  he  was  not  entitled  to  the  allowances 
granted  by  the  accounting  officers.  I  expressed  then  the 
opinion  that  such  authority  resided  with  the  head  of  that 
Department.  I  am  equally  clear,  upon  the  same  principle, 
that  the  Secretary  of  the  Interior  had  competent  authority, 
in  advance  of  the  settlement  of  the  present  account,  to 
direct  the  accounting  officers  as  to  the  manner,  and  with 
respect  to  the  principle,  on  which  it  should  be  adjusted. 
The  authority  of  the  Secretary  to  interfere,  a  priori,  as  Mr. 
Crittenden,  in  his  elaborate  opinion  on  this  subject  ex- 
pressed it,  is  as  clear  as  was  his  power  to  interfere,  a  poste- 
riori, in  the  matter  of  Mr.  Dart's  claim.     (5  Opinions,  636.) 

The  Secretary  having  given  his  directions  to  the  Audi- 
tor, it  became  then  the  duty  of  the  Auditor  to  obey  them. 
The  duty  of  the  latter  to  obey  proceeds  from  the  authority 
and  right  of  the  other  to  direct.  It  is  alleged  that  be  has 
refused  to  obey  the  mandate  of  the  head  of  the  Interior 
Department.  If  that  be  the  fact — a  question  which  I  do 
not,  as  I  have  said,  determine — the  case  presented  is  the 
simple  one  of  willful  neglect  on  the  part  of  an  officer  of 
the  Government  to  perform  his  duty.  In  such  a  case, 
the  ultimate  remedy  for  the  evil,  where  the  officer  is 
appointed  and  removable  by  the  President,  is  a  very 
plain  one. 

The  President  has  no  authority  to  perform  personally  the 
duties  appropriate  to  the  office  of  the  Auditor.  He  cannot 
state  an  account  which  it  is  the  business  of  the  Auditor  to 
state,  nor  entertain  an  appeal,  as  has  been  frequently  de- 
termined by  this  office,  in  respect  to  any  question  connected 
with,  or  arising  out  of,  the  settlement  of  such  an  account, 
whether  from  the  decision  of  the  Auditor  or  the  decision 
of  the  head  of  a  Department.  But  it  is  the  high  consti- 
tutional duty  of  the  President  to  "take  care  that  the  laws 
are  faithfully  executed."  If  the  faithful  execution  of  the 
law  in  regard  to  the  settlement  of  an  account  is  frustrated 
by  the  action  or  non-action  of  an  accounting  officer,  the 
appropriate  ultimate  remedy  for  the  evil  is  his  displace- 
ment, and  the  substitution  of  another  in  his  place,  through 
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whom  the  faithful  execution  of  the  law  in  that  regard  will 
be  insured. 

A  case  proper  for  such  action  on  the  part  of  the  Presi- 
dent may  occur — I  cannot  say,  however,  whether  you  will 
think  the  present  is  one,  or  not — before,  and  without  any 
intervention  by  the  President,  in  the  form  of  an  order  from 
him  to  the  accounting  officer  whose  conduct  may  be 
the  subject  of  complaint.  The  refusal  of  the  officer  to 
obey  the  President  would,  it  is  plain,  be  no  greater  official 
impropriety  than  his  refusal  to  act  in  conformity  to  instruc- 
tions lawfully  given  to  him  by  any  other  officer  of  the 
Government  In  the  present  case,  therefore,  I  state  it  as 
my  opinion  that  the  Secretary  of  the  Interior  had  lawfiil 
authority  to  give  the  instructions  to  the  Auditor,  and 
that  it  became  the  duty  of  that  officer  to  proceed  to  per- 
form his  part  in  the  settlement  of  the  account  in  question, 
conformably  to  the  instructions  which  he  had  received. 
And,  further,  it  is  my  opinion  that  the  persistent  refusal 
of  the  Auditor  to  state  the  account  in  question  in  the  man- 
ner indicated  by  the  Secretary,  would  constitute,  if  it  oc- 
curred, such  neglect  or  violation  of  duty,  on  his  part,  as 
would  properly  subject  him  to  removal  from  office,  by  the 
President 

But  inasmuch  as  the  foregoing  remarks  appear  to  me 
to  cover  all  the  legal  aspects  of  the  case  presented  by  the 
papers  you  have  submitted,  I  refrain  from  an  expression 
of  opinion  on  the  point  whether  the  President,  in  the  event 
of  the  fact  of  the  Auditors  refusal  to  act  in  the  manner 
indicated,  being  truly  alleged,  and  in  view  of  the  legal 
considerations  here  presented,  will  deem  it  right,  in  com- 
pliance with  the  request  contained  in  Mr.  Corwin's  letter, 
to  order  that  officer  to  adjust  and  settle  the  claim  of  Dr. 
Dart  "in  the  manner,  and  according  to  the  principles  laid 
down  by  the  Secretary  of  the  Interior  in  that  case." 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 
The  President. 

vol.  xi. — 8 
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LAKE  ERIE  PIRATES. 

Robbery  on  tbe  lakes  is  piracy  within  the  meaning  of  our  extradition 
treaty  with  Great  Britain,  but  inasmuch  as  the  parties  engaged  in  the 
outrages  on  Lake  Erie  were  guilty  of  robbery  and  assault  with  intent  to 
commit  murder,  the  Secretary  of  State  was  advised,  in  view  of  the  dis- 
puted question  of  piracy  on  the  lakes,  that  their  extradition  should  be 
demanded,  at  the  hands  of  the  Canadian  authorities,  for  those  offences. 

Attorney  General's  Office, 

October  10, 1864. 
.  Sir:  I  have  had  the  honor  to  receive  your  letter  of  Oc- 
tober 7,  with  General  Dix's  report  to  the  Secretary  of  War, 
and  other  documents,  in  regard  to  certain  outrages  com- 
mitted lately  upon  Lake  Erie,  by  persons  supposed  to  be 
American  insurgents,  lurking  in  the  adjacent  parts  of 
Canada,  and  there  planning  there  predatory  excursions 
against  both  the  Government  and  the  people  of  the  United 
States;  and  you  ask  my  official  opinion  "whether  their 
extradition  as  pirates  may  be  demanded  under  the  Ash- 
burton  treaty  ?" 

This  is  a  vexed  question,  which  has  been  much  consid- 
ered of  late  years  by  the  courts  and  the  profession,  and 
opposite  conclusions  have  been  reached  by  eminent  judges 
and  lawyers  whose  opinions  I  highly  respect.  I  have 
compared  their  conflicting  views,  and  carefully  considered 
the  matter,  even  before  the  origin  of  this  particular  case; 
and  if  the  consequences  were  limited  to  the  capture  and 
punishment,  or  the  escape,  of  a  few  guilty  individuals;  I 
might  venture  to  give  you  my  own  naked  opinion  in  the 
affirmative,  without  troubling  you  with  citations  of,  and 
comments  upon,  the  various  authorities  adduced  by  those 
who  support  the  opposite  sides;  for  it  is  my  individual 
opinion  that "  their  extradition,  aspirates,  may  be  demanded 
under  the  Ashburton  treaty." 

I  say  this,  not  without  some  hesitation,  and  with  great 
deference  for  the  contrary  opinions  of  some  wise  and 
learned  men.  But  fortunately  the  exigency  of  the  case 
does  not  require  us  to  put  to  hazard  our  main  object  in 
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this  proceeding — that  is,  the  securing  of  the  offenders,  so 
that  they  may  be  brought  under  the  jurisdiction  of  our 
tribunals — by  raising  unnecessary  questions  about  which 
(whatever  we  may  think  of  them)  we  know  that  others 
differ  very  widely  in  their  judgments.  Indeed,  I  am  in- 
formed that  some  high  British  officials  are  pledged  to  the 
opinion  that  Lake  Erie  is  not  a  "sea,"  and  that  they  are 
unwilling  to  admit  that  piracy  can  be  committed  on  its 
waters. 

But,  judging  from  the  documents  before  me,  (including 
the  very  lucid  report  of  General  Dix  to  the  Secretary  of 
War,)  I  do  not  doubt  that  the  facts  suffice  to  show  a  clear 
case  of  two  crimes  committed  by  those  men  within  our 
unquestioned  jurisdiction,  either  one  of  which,  being  pro- 
perly proceeded  on,  will  afford  good  ground  for  the  pro- 
posed demand  of  the  guilty  parties,  under  the  terms  of  the 
extradition  treaty.  And  I  see  no  reason  to  doubt  that  the 
British  authorities  in  Canada  will  promptly,  and  in  good 
faith,  answer  the  claim.  The  facts,  as  laid  before  me, 
clearly  make  out  the  two  crimes  of  robbery,  and  assault 
with  intent  to  commit  murder — and  these  are  expressly 
named  in  the  treaty. 

Entertaining  these  ideas,  I  venture  to  suggest  that  the 
ends  of  the  Government  will  be  best  answered  by  avoid- 
ing the  disputed  question  of  piracy  on  the  lakes.  Our 
object  is  to  get  possession  of  the  offenders.  When  that 
is  accomplished  the  parties  may  be  prosecuted  for  any 
crimes  of  which  they  are  legally  guilty. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 

The  President. 
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CASE  OF  JUDGE  HANDLIN. 

In  1864,  a  Judge  of  a  State  Court  of  Louisiana  complained  to  the  Presi- 
dent that  the  Governor  of  the  State  (Hahn)  nad  removed  him,  without 
.  notice  or  cause,  from  his  office.    Held,  that  the  State  j udiciary  had  juris- 
diction of  the  case,  and  that  the  President  had  no  legal  authority  in  the 
premises. 

Attorney  General's  Office, 

October  14, 1864. 

Sir:  I  have  the  honor  to  report  to  you,  in  regard  to  a 
t  letter  referred  to  me  from  your  Department  on  the  28th 
of  September  last     The  letter  is  addressed  to  you  offi- 
cially, dated  New  Orleans  July  30, 1864,  and  signed  W. 
W.  Handlin. 

I  need  not  make  any  remarks  upon  those  parts  of  the 
letter  which  relate  to  politics,  local  or  general;  for  these, 
I  am  sure,  present  no  questions  about  which  you  desire 
opinions  from  me. 

Aside  from  these,  the  gravamen  of  Mr.  Handlin's  com- 
plaint is,  that  Governor  Hahn  has  treated  him  unjustly, 
"in  removing  him,  without  notice,  and  without  cause,  from 
the  judgeship  of  the  third  district  court."  In  another 
part  of  his  letter,  Judge  Handlin  says,  "  Governor  Hahn 
had  no  power  to  take  the  step  he  did,  under  our  constitu- 
tion. He  could  have  no  power,  then,  except  he  derived  it 
from  you,  the  President." 

I  understand  that  Mr.  Hahn  is  governor  of  the  State  of 
Louisiana,  chosen  by  the  people,  and  acting  professedly 
under  the  constitution  and  laws  of  that  State;  and  that 
Mr.  Handlin  was  a  State  judge  for  the  third  judicial 
(municipal)  district  of  New  Orleans,  within  that  State. 

This  being  so,  I  do  not  perceive  that  the  President  has 
any  duty  or  power  to  interfere  between  the  conflicting 
officials  of  the  same  State  government.  He  is  not  the 
judge  of  the  laws  and  officers  of  the  State.  If,  as  Mr. 
Handlin  affirms,  the  governor  had  no  power,  under  the 
State  constitution,  to  remove  him  from  office  and  vacate 
his  commission,  the  State  judiciary  alone  has  power  to 
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hear  and  determine  the  question  of  right;  and  if  they  find 
the  governor  in  the  wrong,  and  the  judge  in  the  right, 
they  will  doubtless  be  able  to  protect  the  judge  in  the 
enjoyment  of  his  office,  and  in  the  legal  exercise  of  all  his 
legitimate  functions. 

I  think  it  is  a  matter  which  belongs  entirely  to  the  State 
of  Louisiana,  and  that  the  President  has  no  legal  authority 
in  the  premises. 
-All  which  is  respectfully  submitted. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 
The  Pebsident. 


CAPTURES  ON  THE  RIO  GRANDE. 

1.  When  one  department  of  the  Government  has  lawfully  assumed  juris- 

diction of  a  particular  case,  any  other  co-ordinate  department  should 
decline  to  interfere  with,  or  assume  to  control,  its  legitimate  action. 

2.  There  is  no  power  in  the  Executive  Government  to  revise  and  reverse 

the  judgments  of  the  prize  or  other  courts  of  law  of  the  United  States, 
or  to  criticise  and  condemn  their  supposed  errors. 
8.  When  the  courts  have  acquired  jurisdiction  of  cases  of  maritime  cap- 
ture, the  political  department  of  the  Government  should  postpone 
the  consideration  of  questions  concerning  reclamation  and  indemni- 
ties until  the  judiciary  has  finally  performed  its  functions  in  those 
cases. 

Attorney  General's  Ojbtice, 

October  20, 1864. 

Sir:  I  have  this  moment  the  honor  to  receive  your  letter 
of  the  18th  instant,  covering  copy  of  a  communication  to 
you  from  Mr.  Burnley,  her  Britannic  Majesty's  charge 
d'affaires,  relating  to  the  proceedings  of  the  "prize  court 
of  New  Orleans  on  the  oases  of  certain  vessels  therein 
named,  which  were  captured  on  the  Rio  Grande;"  and 
you  request  "my  views  on  the  subject." 

In  promptly  complying  with  your  expressed  wish  to 
have  my  views  on  the  subject,  I  remark,  in  the  first  place, 
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that  the  objections  taken  by  her  Majesty's  Government 
seem  to  rest  entirely  upon  supposed  errors  in  law  com- 
mitted by  what  is  called  the  prize  court  of  New  Orleans. 
To  that  purpose  the  British  minister  remarks,  (speaking 
of  the  case  of  the  "Volant,")  "her  Majesty's  Government 
cannot  perceive  that  there  was  any  sufficient  legal  justifi- 
cation for  tbf  condemnation  of  that  vessel."  For  anything 
that  I  yet  know  to  the  contrary,  the  court  may  have  erred 
in  that  particular:  but  it  is  none  the  less  true  that  the 
ground  of  complaint  is  a  question  of  law,  subject  only  to 
judicial  determination. 

Of  course,  the  Constitution  of  this  Government,  and  its 
division  into  co-ordinate  departments,  are  well  known  to 
the  British  Government;  and  I  think  it  ought  not  to  excite 
surprise  that  when  one  department  of  the  Government  has 
lawfully  assumed  jurisdiction  of  a  particular  case,  any 
other  co-ordinate  department  should  decline  to  interfere 
with,  or  assume  to  control,  its  legitimate  action. 

"The  prize  court  of  New  Orleans,"  mentioned  in  the 
minister's  letter,  I  presume,  can  be  no  other  than  the  dis- 
trict court  of  the  United  States  for  the  eastern  district  of 
Louisiana;  and  that  court  is  an  integral  part  of  the  gene- 
ral plan  of  judicial  justice  established  by  the  Constitution 
and  the  laws  for  the  whole  nation,  and  which  embraces  all 
subjects  of  legal  litigation  proper  for  examination  in  our 
judicial  courts.  Its  judgments  are  subject,  by  law,  to  be 
revised  by  the  Supreme  Court,  and  to  be  reversed  or 
affirmed,  as  may  be  found  lawful  and  right.  But  I  do  not 
know  of  any  power  in  the  Executive  Government  to  revise 
and  reverse  the  judgments  of  the  courts  of  law,  or  to  criti- 
cise and  condemn  their  supposed  errors. 

Strictly  speaking  we  have  no  prize  courts,  (as  some  other 
nations  have) — at  least,  we  have  none  specially  ordained 
to  hear  and  determine  cases  arising  in  that  branch  of  juris- 
prudence. The  jurisdiction  is  granted,  both  by  the  Con- 
stitution and  the  statutes,  in  the  broadest  terms,  and  em- 
braces all  cases  of  judicial  cognizance,  thus: 

"  The  judicial  power  shall  extend  to  all  cases  in  law  and 
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equity,  arising  under  this  Constitution,  the  laws  of  the 
United  States,  or  treaties  made,  or  which  shall  be  made, 
under  their  authority  *  *  *  to  all  cases  of  admiralty 
and  maritime  jurisdiction."    (Con.,  Art.  3,  sec.  2.) 

Manifestly,  this  embraces  cases  in  prize  as  well  as  all 
other  cases  in  law  and  equity,  and  the  judgments  of  the 
courts  are  not  subject  to  any  supervising  power  in  the 
Executive  Government. 

It  seems  to  me,  sir,  that  it  would  be  a  respectful  and 
all-sufficient  answer  to  the  minister  of  her  Britannic  Ma- 
jesty to  say,  that  the  President  has  no  power  to  control 
the  judgments  of  the  courts  of  law;  and,  therefore,  that 
the  discussion  of  the  merits  of  the  case  by  the  political 
agents  of  the  two  Governments  cannot  possibly  result  in 
any  good,  until  the  Supreme  Court  has  finally  decided  the 
matter  in  dispute.  For  aught  we  know  to  the  contrary, 
that  decision  may  be  such  as  the  British  Government  de- 
sires. 

When  the  judiciary  having  lawful  cognizance  of  the 
subject  matter  has  finally  performed  its  functions,  then,  it 
seems  to  me,  it  will  be  time  enough  to  discuss,  in  the 
political  forum,  any  questions  which  may  arise  concerning 
reclamations  and  indemnities.  Until  then,  I  do  not  see 
the  propriety  of  arguing  the  questions  of  law  still  pending 
in  the  courts. 

If  my  opinion  had  been  asked  upon  any  specific  ques- 
tion of  law,  growing  out  of  the  subject  matter,  I  might, 
perhaps,  have  been  able  to  answer  more  clearly,  if  not 
more  satisfactorily.  But  as  you  desire  only  my  views  in 
general  upon  the  communication  of  her  Britannic  Majes- 
ty's minister,  it  occurs  to  me  that  the  above  short  note 
may  suffice  to  meet  the  occasion. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

ED  WARD  BATES. 

Hon.  Wm.  H.  Seward, 

Secretary  of  State. 
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BIGHT  OF  SET-OFF  IN  THE  SETTLEMENT  OF  ACCOUNTS 
OF  CONTRACTORS 

1.  Where  a  contractor  had  entered  into  two  contracts  with  the  Navy  De- 

partment and  had  fulfilled  one  of  them,  but  failed  to  perform  the 
other,  it  was  held  that  the  Department,  in  settling  with  the  contrac- 
tor, might  lawfully  deduct  from  the  moneys  due  on  the  first  or  exe- 
cuted contract  the  amount  of  the  forfeiture  stipulated  to  be  paid  in 
the  second  contract  in  the  event  of  a  failure  on  the  part  of  the  con- 
tractor to  perform  it. 

2.  But  where  moneys  were  due  to  several  joint  contractors,  it  was  held 

that  the  Navy  Department  could  not  deduct  from  those  moneys  the 
amount  of  the  forfeiture  due  to  the  United  States  under  an  unfulfilled 
contract  between  the  Government  and  one  of  the  said  joint  con- 
tractors. 

Attorney  General's  Office, 

October  25, 1864. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  4th  instant,  propounding  for  my  consid- 
eration two  questions  of  law,  upon  which  I  will  now  very 
briefly  indicate  my  opinion. 

The  first  case  is  this :  A  party  has  entered  into  two  con- 
tracts with  the  United  States.  One  of  them  has  been  ful- 
filled, and  moneys  are  thereupon  due  from  the  Govern- 
ment to  the  contractor.  The  other  contract — a  contract 
within  the  provision  of  the  act  of  March  3,  1843,  (5  Stats., 
617) — has  not  been  fulfilled;  and  there  is  thereupon  due 
to  the  United  States  from  the  contractor  and  his  sureties, 
by  virtue  of  this  act,  the  amount  of  the  forfeiture  specified 
in  the  contract,  and  stipulated  to  be  paid  in  case  of  failure 
to  fulfill  the  contract.  In  that  case  the  said  statute  pro- 
vides, the  party  entering  into  such  contract,  and  his  sure- 
ties, shall  be  liable  for  the  forfeiture  as  liquidated  damages, 
to  be  sued  for  in  the  name  of  the  United  States  in  any 
court  having  jurisdiction  thereof. 

The  question,  then,  is,  whether  your  Department  may 
lawfully  deduct  the  amount  of  the  forfeiture  specified  in, 
and  due  to  the  United  States  under,  the  second  contract 
from  the  moneys  admitted  to  be  due  to  the  contractor 
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under  and  by  virtue  of  the  first  contract,  which  has  been 
satisfactorily  completed. 

I  am  clearly  of  opinion  that  the  Department  has  the 
right  to  make  such  deduction  in  settling  with  the  contrac- 
tor; and  I  so  hold  upon  the  principle  that,  in  the  event  of 
the  prosecution  of  the  claim  upon  the  first  contract  against 
the  United  States  for  the  money  due  the  contractor  by 
reason  of  its  fulfillment,  the  United  States  would  have, 
according  to  well-settled  doctrine,  a  perfect  right  to  set  off 
the  full  amount  of  the  forfeiture  stipulated  in  what  I  have 
called  the  second  contract.  Under  the  act  of  1843,  the 
stipulated  forfeiture  is,  between  the  parties,  the  measure 
of  the  damages  which  the  United  States  have  sustained  by 
reason  of  the  non-performance  of  the  contract.  The  fail- 
ure of  the  contractor  to  supply  the  articles,  or  to  perform 
the  work,  gives  rise  to  a  clear  legal  demand  on  the  part 
of  the  United  States  for  the  entire  amount  of  the  sum  stip- 
ulated to  be  paid  in  the  event  of  failure  to  complete  the 
contract;  and  this  demand  may  lawfully  be  enforced,  either 
by  a  suit  against  the  defaulting  party,  or  by  deducting  the 
amount  due  from  the  moneys  for  which  the  Government 
would  otherwise  be  liable  on  the  first  contract. 

The  second  case  presents  an  element  of  fact  which;  I  am 
of  opinion,  varies  the  law.  In  that  case,  I  understand 
from  your  letter,  moneys  are  due  from  the  United  States 
to  the  same  contractor,  jointly  with  others,  under  a  contract 
which  has  been  satisfactorily  fulfilled;  and  the  inquiry  is, 
whether,  from  such  moneys,  the  Department  has  lawful 
authority  to  deduct,  as  against  the  joint  contractors,  the 
amount  of  the  forfeiture  for  which  the  same  individual 
contractor  has  become  liable  upon  and  under  the  unful- 
filled contract. 

Regarding  the  doctrines  of  the  law  of  set-off  as  furnish- 
ing a  solution  of  this  question,  as  I  did  of  the  first,  I  recog- 
nize the  principle  as  well  settled  that  a  single  defendant 
cannot  set  off  a  debt  due  to  him  from  a  part  only  of  two 
or  more  plaintiffs  in  an  action  at  law.  The  United  States 
could  not,  therefore,  defend  a  claim  prosecuted  by  the  joint 
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contractors  for  moneys  due  them,  by  reason  of  the  satis- 
factory completion  of  the  contract  to  which  they  were  par- 
ties, on  the  ground  that  one  of  the  contracting  parties  is 
individually  liable  under  an  unfulfilled  contract  for  the 
amount  of  the  forfeiture  specified  and  stipulated  therein. 
The  Department  cannot  assert,  on  behalf  of  the  United 
States,  a  right  which  would  not  be  sustainable  at  law. 

I  am  of  opinion,  therefore,  in  reply  to  your  second  ques- 
tion, that  the  Department  is  not  authorized  to  deduct  the 
amount  of  the  forfeiture  from  moneys  due  to  the  same 
contractor,  jointly  with  others,  under  a  contract  which  has 
lieen  satisfactorily  fulfilled. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 
Hon.  Gibbon  Welles, 

Secretary  of  the  Navy. 


CASE  OP  STEAMBOAT  MINNESOTA. 

1.  The  Secretary  of  the  Treasury,  and  not  the  President,  has  power  to 

remit  the  forfeiture  of  a  vessel  incurred  by  violation  of  the  2d  section 
of  the  act  of  July  7, 1838,  chap.  191,  for  the  better  security  of  the  lives 
of  passengers  on  steam  vessels. 

2.  A  judgment  entered  on  a  bond  given  in  place  of  a  vessel  seized  for  a 

violation  of  that  act,  is  incapable  of  being  affected  by  any  action  of 
the  President,  who  cannot  invalidate  such  judgment,  or,  in  any  way, 
impair  its  force  and  effect  against  the  stipulators. 

Attorney  General's  Office* 

October  27,  1864. 
Sir  :  I  beg  pardon  for  my  delay  in  rendering  you  my 
opinion,  as  requested,  upon  the  question  which  arises  in 
the  matter  of  the  application  for  relief  presented  to  you 
by  one  Ephraim  Morrison,  owner  of  the  steamboat  "Min- 
nesota," a  vessel  proceeded  against  in  the  United  States 
district  court  for  the  eastern  district  of  Missouri,  for  a 
violation  of  the  2d  section  of  the  act  of  July  7,  1838.  (5 
Stats,  at  Large,  304.) 
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This  case  has  been  before  me  on  other  occasions,  and  I 
am,  therefore,  somewhat  familiar  with  its  legal  aspects. 

I  was,  and  am,  clearly  of  opinion  that  the  penalty  or 
forfeiture  incurred  in  this  case,  is  one  within  the  remitting 
power  of  the  Secretary  of  the  Treasury,  under  the  1st  sec- 
tion of  the  act  of  March  3, 1797 — and  that  he  alone  has 
authority,  under  the  law,  to  mitigate  the  same.  Of  course, 
T  do  not  undertake  to  say  whether  the  case  is  or  is  not  one 
proper  for  the  exercise  of  this  power  by  the  Secretary;  but 
that  he  has  jurisdiction  to  grant  the  relief  I  entertain  no 
doubt,  if  he  should  be  of  opinion  that  the  penalty  was 
incurred,  in  the  language  of  the  act  of  1797,  "  without 
willful  negligence,  or  any  intention  of  fraud  in  the  person 
or  persons  incurring  the  same." 

I  had  occasion  to  say,  in  an  opinion  given  to  your  excel- 
lency, of  date  February  9, 1868,  that  the  grant  of  power 
in  the  Constitution  to  the  President  to  pardon  "offences 
against  the  United States"  is, in  its  terms, and  in  its  obvious 
sense,  limited  to  offences,  to  crimes  and  misdemeanors 
against  the*  United  States,  and  does  not  embrace  any  case 
of  forfeiture,  loss,  or  condemnation,  not  imposed  by  law  as 
a  punishment  for  an  offence.  There  is  nothing  in  the 
Constitution  which  confers  on  the  President  the  "  power 
of  remission  "  of  penalties  and  forfeitures,  unless  it  is  found 
in  the  general  grant  of  power  to  pardon  offences,  to  which 
I  have  referred.  In  the  present  case,  the  party  has  not 
been  proceeded  against  personally  and  criminally  for  any 
offence  or  crime  against  the  United  States.  His  vessel 
was  seized  and  proceeded  against,  under  the  act  of  1838, 
for  a  violation  of  the  provisions  of  that  statute.  That  was 
the  form  of  remedy  adopted  by  the  United  States,  and  the 
informers,  under  the  authority  of  the  statute,  for  the  re- 
covery of  the  penalty  or  forfeiture  in  question.  The  pro- 
ceeding was  in  rem,  and  not  against  the  person  of  the  owner 
of  the  vessel.  In  that  proceeding,  under  the  principles 
just  stated,  the  President  has  no  constitutional  or  statutory 
authority  to  exercise  any  "power  of  remission." 

The  present  condition  of  the  case  is  not  as  clearly  stated 
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in  the  affidavit  of  Mr.  Morrison  as  was  perhaps  desirable; 
but  I  infer,  from  what  is  said  in  the  affidavit,  that  judg- 
ment has  been  entered  against  Mr.  Morrison  and  his 
sureties  upon  the  bond  or  stipulation  which  was  entered, 
according  to  familiar  practice,  in  place  of  the  vessel. 

The  judgment,  if  the  case  has  proceeded  to  that  stage, 
is  for  the  amount  of  the  penalty  imposed  by  the  act — five 
hundred  dollars;  and,  like  any  other  judgment  obtained 
in  a  court  of  law  by  the  United  States,  against  a  citizen,  is 
incapable  of  being  affected  by  any  action  of  the  Executive. 
The  President  cannot  invalidate  it,  or  in  any  way  impair 
its  force  and  effect  against  the  parties  defendant. 

I  am  of  opinion,  therefore,  that  the  President  has  power 
neither  to  remit  the  penalty  or  forfeiture  incurred  by  Mr. 
Morrison  under  the  act  of  1838,  nor  to  afford  him  relief 
against  the  judgment  which  may  have  been  entered  upon 
the  bond  accepted  by  the  district  court  of  Missouri  as  a 
substitute  for  the  vessel  seized  under  the  authority  of  the 
statute. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 

The  President. 


McCBAOKEN'S  CASE. 

1.  The  President  has  no  general  constitutional  or  statutory  power  to  remit 

judgments  obtained  against  sureties  in  recognizances  taken  in  crim- 
inal proceedings  before  the  Courts  of  the  United  States. 

2.  The  act  of  June  17, 1812,  authorizes  the  President  to  remit  the  forfeiture 

of  recognizances  taken  in  such  proceedings  in  the  District  of  Co- 
lumbia. 
8.  There  is  no  statute  under  which  the  President  may  forgive,  discharge, 
or  reduce  generally,  debts  due  to  the  United  States. 

Attorney  General's  Office, 

November  21,  1864, 
Sir  :  I  have  considered  the  petition,  herewith  returned, 
addressed  to  you  by  H.  B.  McCracken,  of  Jefferson  county, 
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Pennsylvania.  It  appears  that  Mr.  McCracken  became 
surety  for  the  appearance,  at  the  May  sessions,  1864,  of  the 
United  States  district  court  for  the  western  district  of 
Pennsylvania,  of  one  Charles  Randall,  indicted  in  that 
conrt  for  the  offence  of  passing  an  altered  United  States 
Treasury  note;  that  the  said  defendant,  Randall,  having 
failed  to  appear,  according  to  the  condition  of  the  obliga- 
tion, the  recognizance  executed  by  Mr.  McCracken  was 
forfeited,  and  that  an  action,  in  the  usual  form,  was  ac- 
cordingly brought  upon  the  recognizance  in  the  said  court, 
in  which  action  judgment  for  $3,000  was  obtained  by  the 
United  States  against  Mr.  McCracken  on  the  15th  of 
August,  1864. 

Mr.  McCracken  appealing  "to  the  Executive  clemency," 
now  prays  "that  upon  the  payment  of  costs,  and  the  sum 
of  thirty  dollars  for  the  benefit  of  the  party  or  parties  who 
have  been  defrauded,  the  said  judgment  may  be  remitted." 
He  represents  to  your  excellency  that  "he  is  a  young 
man,  just  starting  in  life,  and  cannot  pay  the  said  amount 
of  three  thousand  dollars,  for  which  judgment  has  been 
entered  against  him,  without  utter  ruin  to  himself  and  his 
small  family." 

The  question,  I  presume,  which  you  desired  me  to  an- 
swer when  you  referred  this  application  to  me,  is,  whether 
you  have  any  constitutional  or  statutory  power  to  grant 
the  relief  which  is  prayed  ? 

I  am  of  opinion  that  you  have  none.  Tou  have  no  con- 
stitutional power,  because  the  authority  conferred  upon  the 
President  by  the  Constitution,  "to  grant  reprieves  and 
pardons  for  offences  against  the  United  States,"  doed  not, 
in  my  judgment,  embrace  or  include  within  it  power  to 
discharge  or  reduce  debts  that  are  due  to  the  United  States 
in  consequence  of  such  a  liability  as  was  incurred  by  the 
party  who  presents  this  application.  His  liability  arose 
and  was  incurred  under  a  contract  with  the  United  States, 
by  which  he  obliged  himself  to  pay  the  sum  for  which 
judgment  has  been  rendered  against  him,  in  the  event  of 
the  indicted  party  failing  to  appear  and  take  his  trial  on 
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the  day  that  has  been  named.  The  defendant  failing  to 
appear,  Mr.  McCracken  became  prima  facie  bound  to  pay 
the  money  to  the  United  States.  If  Randall  had  been 
pardoned  by  the  President,  that  fact  might  have  consti- 
tuted a  good  plea  in  bar  of  the  action  upon  the  recog- 
nizance; but  neither  that  nor  any  other  defence  was  in- 
terposed by  the  petitioner— and  judgment,  in  due  course 
of  law,  was  rendered  against  him,  not  as  a  criminal, 
but  as  a  public  debtor.  I  am  of  opinion  that  the  President, 
under  the  constitutional  provision  to  which  I  have  referred, 
has  no  power  to  remit  this  judgment. 

Nor  am  I  aware  of  any  statute  of  the  United  States 
under  which  such  a  power  is  derivable.  The  President, 
in  the  cases  of  recognizances  taken  in  criminal  proceedings 
before  the  courts,  judges,  and  justices  of  the  District  of 
Columbia,  may  grant  remissions  of  the  forfeitures  of  such 
recognizances,  by  the  provision  of  the  act  of  June  17, 1812; 
but  I  am  not  aware  that  any  subsequent  act  has  extended 
this  power  to  cases  beyond  the  District  of  Columbia.  I 
am  not  acquainted,  either,  with  any  law  of  Congress,  by 
authority  of  which  the  President  may  forgive,  discharge, 
or  reduce  generally,  debts  that  are  due  to  the  United  States, 
or  particular  debts  belonging  to  the  same  class  as  the 
present. 

If  such  legislation  exist,  it  is  of  very  recent  date,  and  my 
search  has  failed  to  discover  it. 

Being  thus  clearly  of  opinion  that  you  have  no  power 
in  the  premises,  I  deem  it  unnecessary  to  make  any  re- 
marks upon  the  merits  of  the  present  application. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

EDWARD  BATES. 

The  President. 
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CASE  OP  APPLETON  OAKSMITH. 

The  warrant  of  a  Judge  of  a  Circuit  Court  of  the  United  States  will  run 
throughout  the  United  States. 

Attorney  General's  Ojtice, 

December  10,  1864. 

Sir  :  In  your  letter  of  this  date  you  ask  how  the  request 
contained  in  District  Attorney  Dana's  letter  to  you  of  the 
6th  instant,  relative  to  the  arrest  of  Appleton  Oaksmith, 
may  be  lawfully  complied  with? 

I  am  of  opinion  that  either  judge  of  the  circuit  court  of 
the  United  States  for  the  district  of  Massachusetts  has 
authority,  under  the  act  of  September  24,  1789,  sec.  33, 
(1  Stats.,  91,)  to  issue  a  warrant  for  the  arrest  of  Oaksmith; 
and  that  under  such  a  warrant  he  may  be  lawfully  arrested 
anywhere  in  the  United  States. 

Attorney  General  Taney  said  that  the  power  to  arres^ 
conferred  by  the  act  of  1789,  for  any  offence  against  the 
United  States  is  given  in  general  terms;  and,  so  far  as 
respects  a  judge  or  justice  of  the  United  States,  it  is  not 
even  confined  to  his  district  or  circuit,  but  his  warrant 
would  run  anywhere  throughout  the  United  States.  (2 
Opin.,  564.) 

There  is  another  procedure,  however,  that  may  be 
resorted  to  under  the  statute  with  a  view  to  the  same  end, 
which  it  may  be  well,  perhaps,  to  mention  in  this  connec- 
tion. Any  justice  of  the  peace,  or  other  local  magistrate 
at  New  Orleans,  as  well  as  any  United  States  commis- 
sioner, if  there  be  one  there,  has  jurisdiction  under  the  act 
of  1789  to  arrest  Oaksmith  and  commit  him  to  answer  the 
demands  of  the  court  before  whom  he  was  convicted;  and 
on  such  commitment  being  made,  it  will  be  the  statutory 
duty  of  the  United  States  district  judge  at  New  Orleans 
"  seasonably  to  issue,  and  of  the  marshal  of  the  same  dis- 
trict to  execute,  a  warrant  for  the  removal  of  the  offender" 
to  Boston. 

Inasmuch,  however,  as  under  the  opinion  of  the  late 
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Chief  Justice,  the  authority  for  Oaksmith's  arrest  at  New 
Orleans,  upon  a  warrant  issued  either  by  Judge  Clifford 
or  Judge  Sprague,  at  Boston,  is  perfectly  clear,  I  should 
suppose  the  Government  would  have  no  difficulty  in  adopt- 
ing that  course,  and  applying  at  once  to  one  or  the  other 
of  those  judges  for  the  necessary  process. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

J.  HUBLET  ASHTON, 
Acting  Attorney  General 
Hon.  Wm.  H.  Seward, 

Secretary  of  State. 
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HON.  JAMES  SPEED   OP  KENTUCKY, 

APPOINTED  DECEMBER  2,  1881 


ACCOUNTS  OP  UNITED  STATES  MABSHALS. 

1.  The  Secretary  of  the  Interior  has  no  power,  without  authority  of  law, 

to  reopen  the  accounts  of  a  Marshal,  which  have  heen  adjusted  hy 
-    the  accounting  officers  of  the  Treasury. 

2.  The  President  has  no  power  to  direct  the  accounting  officers  to  reopen 

such  accounts  after  the  Secretary  of  the  Interior  has  refused  an  ap- 
plication by  the  Marshal  for  the  reopening  of  them. 

3.  The  Secretary  of  the  Interior  is  invested  by  law  with  exclusive  super- 

visory power  over  the  accounts  of  United  States  Marshals,  and  his 
decision  of  questions  connected  with  the  settlement  of  such  accounts 
is  the  law  of  such  settlement  for  the  Executive  Department  of  the 
Government 

Attorney  General's  Office, 

December  23,  1664. 

Sir  :  I  have  the  honor  to  say  that  I  have  given  very 
careful  consideration  to  the  questions  upon  which  you 
have  asked  my  opinion,  at  the  instance  of  Hon.  Thomas 
Corwin,  attorney  for  W.  Selden,  Esq.,  late  marshal  of  the 
District  of  Columbia,  in  connection  with  the  papers  re- 
ferred to  me  with  Mr.  Corwin's  communication. 

The  facts  of  his  case,  as  they  are  disclosed  by  the  papers 
referred  to  me,  appear  to  be  briefly  these  : 

Mr.  Selden  was  the  marshal  of  the  District  of  Columbia 
from  the  early  part  of  1858  to  April  11, 1861.  For  as 
many  as  forty  years  before  this  gentleman  went  into  office 
the  marshal  of  the  United  States  for  this  District,  as  it  is 
stated,  had  been  allowed  by  the  accounting  officers  of  the 
Treasury  thirty-four  cents  per  day,  as  his  legal  corapensa- 

vol.  xi.— 9 
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tion,  for  keeping  and  subsisting  prisoners  confined  in  the 
jail  of  the  District  of  Columbia  on  criminal-  charges. 

When  Mr.  Selden  went  into  office  the  then  Secretary 
of  the  Interior,  Mr.  Jacob  Thompson,  changed  the  rule 
and  rate  of  compensation  with  respect  to  those  particular 
services.  He  decided  that  by  force  of  the  act  of  Congress 
of  March  3,  1807,  (2  Stats.,  430,)  the  old  Maryland  statute 
of  December  30, 1779,  (1  Kilty  &  Dorsey,  149,)  governed 
the  compensation  in  question,  and  that  the  marshal  was 
entitled  to  receive,  by  authority  of  these  laws,  only  the 
sum  of  twenty-one  cents  and  a  fraction  per  day  for  keeping 
and  subsisting  persons  confined  on  criminal  charges  in  the 
jail  of  the  District  of  Columbia.  Under  this  ruling  of  the 
Secretary  of  the  Interior,  Mr.  Selden's  accounts  for  the 
services  specified  were  settled  and  adjusted  at  the  Treas- 
ury during  the  whole  period  of  time,  I  am  informed,  in 
which  he  held  the  office  of  marshal,  and  the  moneys  to 
which  he  was  entitled,  on  the  principle  adopted  by  the 
Secretary  of  the  Interior  for  the  services  specified,  were 
received  by  him  from  the  United  States.  In  other  words, 
Mr.  Selden's  accounts  for  the  services  in  question,  pre- 
sented during  his  incumbency  of  the  office  of  marshal, 
have  been  in  the  regular  way  settled,  adjusted,  and  closed, 
on  the  basis  of  compensation  mentioned,  by  the  proper 
accounting  officers  of  the  Treasury.  He  retired  from  office 
in  April,  1861,  Mr.  Lamon,  the  present  marshal,  having 
been  appointed  to  succeed  him. 

In  the  month  of  October  last  Mr.  Corwin,  as  attorney 
for  Mr.  Selden,  addressed  a  letter  to  the  Secretary  of  the 
Interior  requesting  him  to  direct  a  readjustment  of  the 
accounts  of  Mr.  Selden  for  the  maintenance  of  prisoners 
during  the  time  he  held  the  office,  and  to  allow  him  the 
sum  which  might  be  ascertained  to  be  due  him  between 
the  allowance  made  to  him  of  twenty-one  cents  per  day, 
and  that  which  his  predecessors  had  received,  viz,  thirty- 
four  cents  per  day  for  each  prisoner. 

The  present  Secretary  of  the  Interior,  as  Mr.  Corwin 


Digitized  by  VjOOQ IC 


TO  THE  PEESIDENT.  131 

Accounts  of  United  States  Marshals. 

states,  declines  to  take  any  action  in  the  preihises;  in  other 
words,  refuses  to  make  an  order  for  the  readjustment  of 
Mr.  Selden's  accounts  on  the  proposed  basis. 

Under  these  circumstances  Mr.  Corwin  requested  you 
to  take  my  opinion  on  the  two  questions  stated  in  his  com- 
munication. 

Before  giving  my  opinion  on  these  questions,  I  deem  it 
proper  to  direct  your  attention  to  two  preliminary  points, 
which  you  will  probably  think  deserve  consideration  in 
connection  with  this  application. 

The  first  is,  whether  the  Secretary  of  the  Interior  was 
not  right  in  his  determination  not  to  direct  a  readjustment 
of  these  closed  accounts  of  Mr.  Selden?  I  am  clearly  of 
opinion  that  he  was,  because,  in  my  judgment,  he  pos- 
sesses no  power  to  comply  with  that  gentleman's  request. 
The  act  of  March  3,  1845,  sec.  4,  (5  Stats.,  764,)  distinctly 
provides,  that  "  no  accounts  which  shall  have  been  ad- 
justed by  the  accounting  officers  of  the  Treasury  shall  be 
reopened  without  authority  of  law."  The  only  cases  in 
which  adjusted  accounts  are  capable  of  being  reopened  are 
those  mentioned  in  the  proviso  to  this  section  of  the  act  of 
1845,  namely,  "  cases  where  special  acts  have  passed,  or 
shall  pass,  for  the  relief  of  individuals."  The  present  case, 
of  course,  is  not  embraced  by  the  exception  to  the  rule  of 
the  act  of  1845.*  I  can  imagine  cases  in  which  a  question 
might  well  be  made,  as  to  when  accounts  may  be  said  to 
have  been  adjusted,  or  as  to  what  particular  accounts,  un- 
der certain  circumstances,  have  or  have  not  been  adjusted 
within  the  meaning  of  the  act;  but  in  the  present  instance 
no  such  question  can  arise.  Mr.  Selden's  accounts  have 
been,  in  the  strongest  sense, "  adjusted."  They  were  settled 
and  closed  during  the  official  term  of  a  previous  adminis- 
tration, under  the  direction  of  another  head  of  the  Depart- 


•This  act  was  repealed  by  the  act  of  August  10, 1846,  sec.  5,  (9  Stats., 
97,)  but  as  the  repealing  provision  occurs  in  the  body  of  a  civil  appropria- 
tion act,  it  probably  escaped  the  attention  of  the  Attorney  General,  as  it 
did  that  of  Attorney  General  Bates.    (10  Opin.,  282,  265.) 
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ment,  charged  by  law  with  the  superintendence  of  their 
settlement,  and  after  a  distinct  and  definite  decision  by 
the  former  Secretary  of  the  very  point  now  raised  by  the 
accountant  against  the  claim  he  prefers.  The  opening  of 
the  accounts,  adjusted  under  such  circumstances,  and  after 
this  lapse  of  time,  would  be  not  only  against  the  express 
provision  of  the  statute  of  1845,  but  contrary  to  every 
principle  of  public  policy,  as  has  been  very  frequently  held 
by  my  predecessors  in  this  office.  (See  Mr.  Grundy's 
opinion  in  McCalla's  case,  3  Opin.,  461 ;  Mr.  Gilpin's 
opinion  in  Otis's  case,  Ibid,  521 ;  Mr.  Butler's  opinion, 
2  Opin.,  625.)  The  same  authority,  it  is  manifest,  by 
which  Mr.  Selden's  accounts  might  be  now  readjusted, 
would  enable  the  Interior  Department  to  open  and  read* 
just  the  accounts  of  all  the  gentlemen  who  have  ever  held 
the  office  so  long  as  it  has  had  a  legal  existence.  The 
equity  which  Mr.  Selden  seems  to  invoke  rests  entirely  on 
the  fact  that  in  March,  1863,  the  present  Secretary  of  the 
Interior  directed  a  readjustment  of  the  present  marshal's 
accounts,  and  directed  him  to  be  paid  the  difference  be- 
tween twenty-one  cents,  (the  amount  allowed  by  the  pre- 
ceding Secretary,)  and  thirty-six  cents  per  day  for  each 
day.  I  give  no  opinion  as  to  how  far  the  present  Secre- 
tary of  the  Interior  had  authority  to  take  such  action  in 
respect  to  the  accounts  of  Marshal  Lamon,  adjusted  prior 
to  that  date,  or  whether  they  were  or  were  not  adjusted 
so  as  to  be  incapable  of  being  opened  without  authority  of 
law.  The  question  to  which  I  have  addressed  myself 
relates  to  Mr.  Seidell's  accounts;  and  on  that  question  I 
have,  as  you  perceive,  a  very  clear  opinion. 

The  second  proposition  which  I  deem  it  proper  to  pre- 
sent to  your  attention  is,  that  any  mistake  which  may  have 
been  committed  by  the  particular  Secretary  of  the  Inte- 
rior, under  whose  direction  the  accounts  were  settled,  or 
by  the  present  Secretary,  in  refusing  to  consent  to  a  read- 
justment of  the  account,  cannot  be  corrected  through  the 
intervention  of  the  President.  The  President,  if  he  were 
ever  so  clearly  persuaded  that  the  Secretary  of  the  Interior 
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erred  in  the  decision  to  which  he  arrived  on  Mr.  Corwin's 
application,  would  have  no  authority  in  law  to  give  the 
desired  direction  to  the  accounting  officers  of  the  Treas- 
ury. The  Secretary  of  the  Interior  is  invested  by  statute 
with  exclusive  supervisory  power  over  the  accounts  of  the 
marshals,  clerks  and  other  officers  of  all  the  courts  of  the 
United  States;  and  where  a  statute  requires  a  particu- 
lar officer  by  name  to  perform  a  duty,  not  only  is  that 
officer  bound  to  perform  it,  but  no  other  officer  can  per- 
form it  without  violation  of  the  law.  The  recorded  opin- 
ions of  my  predecessors  are  multitudinous,  to  the  effect 
that  all  questions  connected  with  the  settlement  and  ad- 
justment of  accounts,  under  the  general  statutory  regular 
tions  on  that  subject,  are  to  be  determined  finally  and 
conclusively,  so  far  as  the  Executive  branch  of  the  Govern- 
ment is  concerned,  by  the  accounting  officer  appointed  by 
law,  and  the  heads  of  the  respective  Executive  Depart- 
ments; and  that,  if  individuals  conceive  themselves  ag- 
grieved or  injured  by  the  decisions  of  those  officers  with 
respect  to  their  accounts,  their  recourse  must  be  to  one  or 
other  of  the  remaining  departments  of  the  Government, 
the  legislature  or  the  courts.  (See  Mr.  Wirt's  opinion  on 
Major  "Wheaton's  case,  1  Opin.,  624,  and  in  Anderson's 
case,  Ibid,  678;  Mr.  Taney's  opinion  in  Grice's  case.  2 
Opin.,  481,  and  in  Hogan's  case,  Ibid,  344 ;  and  Mr. 
Crittenden's  opinion  on  the  general  subject,  5  Opin.,  630.) 

In  view  of  these  considerations,  I  should  have  deemed 
it  unnecessary  to  answer  specifically  the  questions  pro- 
pounded to  me,  but  inasmuch  as  you  have  required  me  to 
do  so,  I  deem  it  my  duty  to  give  you  such  views  as  I  enter- 
tain upon  the  questions,  although  I  have  in  effect  substan- 
tially answered  them  in  the  foregoing  remarks. 

The  first  question  is  as  follows.: 

"  Does  the  usage  of  the  giving  the  marshal  of  this  Dis- 
trict thirty-four  cents  per  day  for  subsisting  prisoners, 
continued  for  a  period  of  forty  years,  constitute  a  right 
enabling  the  marshal  to  demand  the  same  compensation 
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for  the  service  until,  by  positive  statute,  that  rate  shall  be 
changed  V 

I  answer  this  question  bj  saying  that  I  am  not  aware 
that  it  was  ever  supposed  that  there  was  no  other  and 
higher  authority  than  usage  of  the  Government  for  the 
payment  to  the  marshal  of  this  District  of  thirty-four  cents 
per  day  for  subsisting  prisoners  during  the  time  the  mar- 
shal received  that  amount  from  the  Government.  During 
that  whole  period  of  time  it  was  the  duty  of  the  officers  of 
the  Government  charged  with  the  settlement  of  the  mar- 
shal's accounts  to  determine  by  what  law  he  should  be 
paid  for  the  service  named.  When  Mr.  Jacob  Thompson 
became  Secretary  of  the  Interior,  he  was  of  opinion  that 
the  accounts  of  the  marshal  in  question  had  been  settled 
under  a  law  not  applicable  to  them,  and  he  indicated  the 
law  which  he  supposed  applied  to  them.  He  had  jurisdic- 
tion to  decide  that  question,  and  his  decision  was  the  law 
of  the  case  for  the  time  being.  He  was  of  opinion  that 
after  the  act  of  July  9, 1846,  (9  Stats.,  35,)  was  passed  to 
retrocede  to  the  State  of  Virginia  that  part  of  the  District 
of  Columbia  which  had  been  ceded  by  that  State  to  the 
United  States,  the  marshal  of  this  District  was  entitled  to 
receive  for  subsisting  prisoners  confined  in  jail  on  criminal 
charges,  the  same  compensation  which,  under  the  Mary- 
land act  of  1799,  a  sheriff  of  a  county  in  that  State  received 
for  the  same  service,  namely,  twenty-one  cents  and  a  frac- 
tion per  day  for  each  prisoner.  He  so  decided  on  the 
ground  that  the  act  of  Congress  of  March  3, 1807,  gov- 
erned the  case,  and  that  that  statute  adopted  the  Maryland 
act  of  1779,  as  furnishing  the  rule  of  the  marshal's  com- 
pensation. 

Before  the  act  of  retrocession  the  marshal  had  received, 
and  was  entitled  to,  thirty-four  cents  per  day  for  subsisting 
prisoners  from  the  county  of  Alexandria,  because  the  law 
of  Virginia,  made  applicable  by  the  act  of  1807,  gave  the 
amount  to  a  sheriff  of  a  county  in  Virginia  for  the  same 
service.  After  the  act  of  retrocession,  it  seems,  he  con* 
tinued  to  receive  the  same  amount  for  subsisting  prisoners 
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from  the  county  of  Washington,  until  Mr.  Thompson  be- 
came Secretary  of  the  Interior,  when  the  rate  of  compensa- 
tion was  changed,  the  belief  of  Mr.  Thompson  being  that 
the  law  of  Maryland,  and  not  the  law  of  Virginia,  was,  by 
virtue  of  the  act  of  March  3, 1807,  applicable  to  the  case. 

I  am  now  prepared  to  give  an  answer  to  the  first  ques- 
tion, and  I  answer  it  in  this  form;  if  Mr.  Thompson  was 
of  opinion  that  the  marshal,  for  the  reasons  indicated,  was 
only  entitled  to  twenty-one  cents,  it  was  his  duty  so  to 
decide,  and  if  he  so  decided,  as  I  understand  he  did,  his 
opinion  bound  the  accounting  officers  and  the  Executive 
Department.  The  fact  alleged  that  for  a  very  long  period 
before  Mr.  Selden  went  into  office  the  marshal's  accounts 
were  settled  on  the  assumption  that  he  was  entitled  to 
thirty-four  cents  per  day  for  keeping  prisoners  charged 
with  crime,  did  not  give  Mr.  Selden  any  legal  right  to 
receive  the  same  amount,  and  conferred  no  authority  on 
the  Secretary  of  the  Interior  to  continue  the  allowance  if 
he  was  of  opinion  that  an  erroneous  rule  of  compensation 
had  been  applied  by  his  predecessors  in  the  settlement  of 
the  marshal's  accounts. 

The  second  question  referred  to  me  is  in  these  words: 

"  Did  the  law  or  usage  of  the  Government,  or  any  stat- 
ute, authorize  the  marshal  of  this  District  to  demand  and 
receive  thirty-four  cents  per  day  for  the  subsistence  of 
prisoners  in  jail  from  the  1st  of  March,  1858,  up  to  the 
11th  of  April,  1861,  or  during  any  portion  of  that  period  ? 
If  not,  what  amount  he  was  entitled  to  receive  during  that 
period,  or  any  part  of  it?" 

I  am  of  opinion,  Mr.  President,  that  the  Executive 
Department  of  the  Government  must  assume  and  hold  that 
the  marshal,  during  the  period  indicated,  was  entitled  to 
receive  just  the  amount  which  was  allowed  to  him  by  the 
accounting  officers  of  the  Government,  under  the  direction 
of  the  Secretary  of  the  Ipterior,  for  the  service  referred  to, 
and  no  more.  The  Secretary  of  the  Interior  was  during 
that  time  the  officer  appointed  by  law  to  determine  that 
question  between  the  Executive  Department  and  the  mar- 
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shal.  The  marshal's  accounts  during  that  period  having 
been  adjusted,  and  now  being  closed  on  the  basis  of  the 
ruling  of  the  Secretary,  the  matter,  so  far  as  the  Executive 
Department  of  the  Government  is  concerned,  is  res  adjur 
dicata. 

If  you,  Mr.  President,  or  I  were  ever  so  clearly  of  opin- 
ion that  the  act  of  February  26, 1853,  (the  Fee  Bill,  10 
Stats.,  165,)  was  applicable  to  the  marshal's  accounts  during 
the  period  indicated,  that  the  laws  prior  to  the  act  of  1853 
had  nothing  to  do  with  those  accounts,  and  that  Mr.  Sec- 
retary Thompson  was  wrong  in  applying  to  them  the  rule 
of  the  Maryland  statute,  the  accounts  of  Mr.  Selden  having 
been  adjusted  and  closed  under  the  application  of  that  rule, 
there  is  now  no  power  known  to  the  Executive  Depart- 
ment by  which  the  supposed  error  is  capable  of  correction. 

I  can  probably  give  to  the  question  a  more  direct  answer 
that  will  be  intelligible.  I  would  Bay  that  if  as  Attor- 
ney General  the  question  had  been  propounded  to  me, 
during  the  period  from  March  1, 1858,  to  April  11, 1861, 
by  the  head  of  the  Interior  Department,  whether  the  act 
of  February  26, 1853,  (the  Fee  Bill,)  or  any  act  prior  to 
that  statute,  provides  the  rules  for  the  settlement  of  the 
accounts  of  the  marshal  of  this  District,  I  should  probably 
have  said  that  the  marshal's  accounts  for  fees  and  expenses 
were  adjustable  in  accordance  with  the  provisions  of  the 
act  of  February  26,  1853,  (10  Stats.,  165;)  and  that  under 
those  provisions  he  was  entitled,  "for  the  maintenance  of 
prisoners  confined  in  jail  for  any  criminal  offence,"  to 
receive  a  reasonable  allowance,  the  rate  of  which  would 
have  been  determinable  by  the  proper  accounting  officers 
of  the  Treasury,  according  to  such  standard  as  under  the 
circumstances  might  have  seemed  to  them  fair  and  just. 
But  I  would  not  have  been  competent  to  say  whether, 
during  that  period  or  any  part  of  it,  twenty-one,  or  thirty- 
four,  or  thirty-six  cents  per  day  for  each  prisoner  were  a 
reasonable  and  proper  amount  to  be  paid  to  the  marshal 
for  the  maintenance  of  each  prisoner  of  the  class  men- 
tioned in  the  act.     That  would  have  been  a  question  of 
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fact  for  the  determination  of  the  proper  accounting  officers 
under  the  direction  of  the  Secretary  of  the  Interior. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
The  President. 


BECORDS  OP  COURTS-MARTIAL. 

1.  Any  person  haying  an  interest  in  the  record  of  a  naval  court-martial 

on  file  in  the  Navy  Department,  is  entitled  to  have  an  exemplified 
copy  of  it  after  the  proceedings  are  consummated  by  the  action  of 
the  proper  revisory  authority. 

2.  Public  justice  and  private  right  require  that  the  Secretary  of  the  Navy 

and  his  subordinate  officers  should  not  withhold  their  testimony  in 
regard  to  the  contents  of  such  a  record  when  required  to  give  it  by 
the  summons  of  a  State  court. 

*  Attoenby  General's  Office, 

January  3, 1865. 
Sir  :  I  have  the  honor  to  state,  as  requested  by  you,  my 
opinion  upon  the  two  questions  propounded  in  your  com- 
munication of  the  29th  ultimo. 
The  questions  are  as  follows: 

1.  Whether  the  Secretary  of  the  Navy,  or  any  of  his 
subordinates,  is  bound  in  law,  on  application  of  individ- 
uals, to  furnish  exemplified  copies  of  records,  or  parts  of 
records,  of  naval  courts-martial  on  file  in  the  Navy  De- 
partment? 

2.  Whether  the  Secretary  of  the  Navy,  or  any  of  his 
subordinates,  is  bound  in  law  to  answer  to  a  commission 
of  a  State  court  directing  the  taking  of  his  or  their  testi- 
mony as  to  the  contents  of  records  of  naval  courts-martial 
on  file  in  the  Navy  Department? 

It  occurs  to  me  that  there  can  be  no  substantial  diffi- 
culty in  answering  these  inquiries,  if  the  legal  character 
of  naval  and  other  courts-martial  and  of  their  records  is 
clearly  apprehended. 
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Courts-martial  are  judicial  tribunals,  constituted  by  stat- 
utory authority,  and  organized  in  pursuance  of  statutory 
regulation,  for  the  administration  of  a  great  and  an  import- 
ant department  of  jurisprudence,  the  law-military.  They 
are,  therefore,  in  the  strictest  sense  courts  of  justice,  hav- 
ing jurisdiction  of  a  large  and,  in  some  respects,  distinct 
community  of  our  fellow-citizens,  and  taking  judicial  cog- 
nizance of  the  duties  and  obligations  which  the  citizen 
assumes  when  he  enters  by  enlistment  or  otherwise,  into 
the  military  service  of  the  country.  The  Supreme  Court 
of  the  United  States,  speaking  by  Mr.  Justice  Wayne,  in 
the  case  of  Dynes  vs.  Hoover,  (20  Howard,  82,)  have  given 
the  following  exposition  of  the  jurisdiction  of  these  courts, 
and  of  the  character  and  effect  of  their  judgments,  in 
cases  within  their  judicial  cognizance: 

"  Courts-martial  derive  their  jurisdiction  and  are  regu- 
lated with  us  by  acts  of  Congress,  in  which  the  crimes  that 
may  be  committed,  the  manner  of  charging  the  accused, 
and  of  trial,  and  the  punishments  which  may  be  inflicted, 
are  expressed  in  terms,  or  they  may  get  jurisdiction  by  a 
feir  deduction  from  the  definition  of  the  crime  that  it  com- 
prehends, and  that  the  legislature  meant  to  subject  to 
punishment  one  of  a  minor  degree  of  a  kindred  character, 
which  has  already  been  recognized  to  be  such  by  the  prac- 
tice of  courts-martial  in  the  army  and  navy  services  of 
nations,  and  by  those  functionaries  in  different  nations  to 
whom  has  been  confided  a  revising  power  over  the  sentences 
of  courts-martial.  *  *  *  With  the  sentences  of  courts- 
martial,  which  have  been  convened  regularly,  and  have  pro- 
ceeded legally,  and  by  which  punishments  are  directed  not 
forbidden  by  law,  or  which  are  according  to  the  laws  and 
customs  of  the  sea,  civil  courts  have  nothing  to  do,  nor 
are  they  in  any  way  alterable  by  them.  If  it  were  other- 
wise, the  civil  courts  would  virtually  administer  the  rules 
and  articles  of  war,  irrespective  of  those  to  whom  th&t  duty 
and  obligation  have  been  confided  by  the  laws  of  the 
United  States,  and  from  whose  decision  no  appeal,  or 
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jurisdiction  of  any  kind,  has  been  given  to  the  civil  magis- 
trates or  civil  courts." 

Courte-martial  are,  then,  not  only  legally  constituted 
courts  of  justice,  but  also,  according  to  this  high  authority, 
courts  of  justice,  whose  judgments  in  cases  fitted  for  their 
consideration  and  determination,  are  as  final,  conclusive, 
and  authoritative  as  those  of  any  judicial  tribunal  of  the 
country.  In  England  the  military  courts  are  as  free  from 
the  control  and  dictation  of  the  sovereign  as  the  highest 
civil  courts  of  the  realm.  The  extent  and  limitation  of 
the  authority  of  the  English  sovereign  with  respect  to 
courts-martial  are  distinctly  set  forth  in  the  following  pas- 
sage from  Mr.  Tytler's  standard  Treatise  on  Military  Law: 
"The  king,"  says  Mr.  Tytler,  "can  no  more  interfere  with 
the  procedure  of  courts-martial  in  thd  execution  of  their 
duty  than  he  can  with  that  of  any  of  the  fixed  courts  of 
justice;  nor  even  after  the  court-martial  has  pronounced 
its  sentence  is  it  in  the  power  of  the  sovereign  to  add  to 
or  alter  that  sentence  in  any  particular,  unless  a  recom- 
mendation to  that  effect  shall  be  therein  contained.  The 
king,  in  virtue  of  his  prerogative,  mercy,  may  entirely 
remit  the  punishment  which  the  court  has  awarded,  or  by 
disapproving  of  the  sentence,  he  may  order  the  court  to 
sit  again,  and  to  review  their  procedure  and  judgment; 
but  he  can  no  more  decree  any  particular  alteration  of 
{heir  sentence  than  he  can  alter  the  judgment  of  a  civil 
court  or  the  verdict  of  a  jury."  (Tytler's  Essay  on  Mili- 
Law,  130.)  In  this  country  it  has  been  held  that  the  Pres- 
ident has  power  not  only  to  pardon  persons  convicted  in 
military  courts,  but  also  to  commute,  provided  he  mitigate 
and  add  nothing  in  the  commutation  of  the  punishment. 
(Exparte  Wells,  18  How.,  807.)  After  the  sentence,  how- 
ever, has  been  approved  and  carried  into  effect,  there  is  no 
revisory  power  by  which  it  can  be  rescinded,  annulled,  or 
modified.  It  forever  stands  as  the  judgment  of  a  court. 
(4  Opin.,  514;  6  Opin.,  514.)  These  considerations  appear 
to  me  to  be  pertinent  to  the  present  inquiry;  for,  if  they 
give  a  correct  idea  of  the  legal  character  of  courts-martial, 
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of  their  proceedings  and  jurisdiction,  it  would  seem  to  be 
clear  that  when  their  judgments  become  finalities — when 
their  proceedings  have  been  consummated  by  the  action 
of  the  competent  revisory  authority — the  records  of  those 
proceedings  should  be  regarded  as  standing  upon  the  same 
footing,  so  far  as  the  parties  affected  and  the  community 
at  large  are  concerned,  as  the  records  of  the  ordinary  tri- 
bunals of  civil  and  criminal  jurisdiction.  The  opinion  has 
-been  expressed,  by  an  American  author  of  high  repute  on 
the  law  of  evidence,  that  any  limitation  of  the  right  to  a 
copy  of  a  judicial  record  or  paper,  when  applied  for  by  any 
person  having  an  interest  in  it,  would  be  repugnant  to  the 
genius  of  our  institutions.  (Greenleaf  on  Evidence,  524.) 
There  'are  some  cases  of  which  the  civil  courts  and  the 
military  courts  have  concurrent  jurisdiction;  but  a  party 
who  has  been  tried,  and  either  acquitted  or  convicted  in  a 
military  court,  cannot,  I  apprehend,  be  afterwards  tried 
for  the  same  offence  in  a  civil  court.  Whether  this 
be  correct  or  not,  (and  I  am  aware  that  there  exists  a 
difference  of  opinion  on  the  point,)  certainly  a  former 
acquittal,  or  a  former  conviction,  before  any  court-martial 
of  competent  jurisdiction,  would  be  a  good  plea  in  bar  of 
a  prosecution  before  another  court-martial  for  the  same 
offence.  In  every  case,  however,  in  which  such  a  plea 
were  set  up,  the  party  would  need  and  be  entitled  to  receive 
a  copy  of  the  record  on  which  he  relied  in  making  his  de- 
fence, and  it  would  be  the  duty  of  the  officer  charged  with 
its  custody  to  furnish  the  party,  on  his  application,  with  a 
properly  certified  copy  of  the  record.  Again,  the  acts  of 
Congress  regulating  naval  courts-martial  provide  that 
"every  person  who  shall  commit  willful  perjury  on  exami- 
nation on  oath  or  affirmation  before  such  court,  shall  and 
may  be  prosecuted  by  indictment  in  any  court  of  justice 
in  the  United  States. "  (Act  of  July  17,  1862.)  In  such  a 
prosecution  a  copy  of  the  charges,  the  specifications,  and 
the  pleas  upon  which  the  trial  before  the  court-martial  was 
had,  showing  the  issue  tried  by  the  court,  and  also  of  the 
recorded  testimony  adduced  on  the  trial,  could  not,  under 
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many  circumstances,  be  dispensed  with  either  before  a 
grand  or  a  traverse  jury.  There  are  certain  crimes,  as  is 
well  known,  which  render  the  perpetrators  of  them  infa- 
mous. A  person  convicted  of,  and  sentenced  for,  such  a 
crime  is,  in  many  of  the  States,  rendered  thereby  wholly 
incompetent  to  testify  in  a  court  of  justice,  and  in  some  of 
the  States  of  the  Union  the  credibility  of  a  witness  is 
seriously  affected  by  the  judgment  of  an  infamous  crime 
passed  by  a  court  of  competent  jurisdiction.  Suppose  that 
the  record  of  a  court-martial  were  required  by  a  civil  or  a 
military  court,  in  the  case  of  such  a  witness,  on  the  ques- 
tion of  his  competency  or  his  credibility,  I  apprehend  that 
the  highest  considerations  of  right  and  justice  would 
enjoin  upon  the  custodian  of  the  desired  record  the  duty 
of  furnishing  a  copy  of  it  for  the  inspection  of  any  court 
who  might  signify  a  wish  to  receive  it. 

These  and  many  other  instances  that  could  be  enumer- 
ated, in  which  courts-martial  records  might  be  made  avail- 
able for  the  purposes  of  justice,  clearly  show  that  any  rule 
by  which  the  right  to  inspect  and  receive  copies  of  the 
records  of  the  proceedings  of  military  tribunals  would  be 
limited  and  restricted,  would  operate  to  effect  disastrously 
the  administration  of  justice  in  cases  in  which  the  liberty, 
happiness,  and  life  of  the  individual  are  often  involved, 
and  the  safety  of  the  State  itself  may  be  concerned. 

The  statutes  regelating  the  course  of  procedure  in  mili- 
tary courts  show  that,  in  contemplation  of  Congress,  these 
courts  stand  on  the  same  footing  as  other  judicial  tribunals 
of  the  country.  Their  sittings,  for  example,  are  free  to 
the  attendance  of  the  public,  like  those  of  other  courts,  and, 
as  if  to  guard  against  improper  secrecy  in  the  case  of 
courts-martial  held  in  the  army,  the  Btatute  expressly  pro- 
vides that  no  proceedings  or  trials  in  such  courts  shall  be 
carried  on  excepting  between  the  hours  of  eight  in  the 
morning  and  three  in  the  afternoon,  except  in  cases  which, 
in  the  opinion  of  the  officer  appointing  the  court-martial, 
require  immediate  example.  The  obligation  assumed 
under  oath  by  the  members  of  a  naval  courts-martial,  to 
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keep  secret  the  sentence  of  the  court,  is  entirely  removed 
by  the  very  terms  of  the  oath  when  that  sentence  has  been 
approved  by  the  proper  authority;  and  even  the  vote  or 
opinion  of  any  particular  member  of  the  court  may  be 
divulged  without  a  violation  of  duty,  when  the  party  is 
required  to  disclose  it  before  a  court  of  justice  in  due 
course  of  law,  (See  form  of  oath,  act  of  July  17, 1862,  12 
Stats.,  600.) 

Such  and  similar  considerations  induce  me  to  hold  that 
the  written  record  of  the  proceedings  before  a  naval  court- 
martial  becomes,  when  the  proceedings  are  consummated 
by  the  action  of  the  proper  revisory  authority,  the  record 
of  an  adjudicated  case,  tried  and  determined  by  a  legally 
constituted  court  of  justice,  and  that  any  limitation  of  the 
right  to  an  exemplified  copy  of  such  a  record  on  file  in  the 
Navy  Department,  when  properly  applied  for  by  any  per- 
son having  an  interest  in  it,  would  be  contrary  to  law. 

The  foregoing  remarks  seem  to  me  to  contain  a  sufficient 
reply  to  the  first  question  you  have  propounded  to  me. 

With  respect  to  the  second  point  submitted,  I  am  of 
opinion  that  the  Secretary  of  the  Navy,  and  any  of  his 
subordinates,  having  knowledge  of  the  contents  of  naval 
courts-martial  on  file  in  the"  Navy  Department,  after  the 
proceedings  have  been  consummated  by  the  action  of  the 
proper  revisory  authority,  are  bound  in  law  to  answer  to 
a  commission  of  a  State  court  directing  the  taking  of  his 
or  their  testimony  as  to  the  contents  of  such  records. 

Upon  principles  of  public  policy  there  are  some  kinds 
of  evidence  which  the  law  excludes  or  dispenses  with. 
Secrets  of  state,  for  instance,  cannot  be  given  in  evidence, 
and  those  who  are  possessed  of  such  secrets  are  not  re- 
quired to  make  disclosure  of  them.  The  official  transac- 
tions between  the  heads  of  departments  of  the  Government 
and  their  subordinate  officers  are,  in  general,  treated  as 
"privileged  communications."  The  President  of  the 
United  States,  the  heads  of  the  great  departments  of  the 
Government,  and  the  Governors  of  the  several  States,  it 
has  been  decided,  are  not  bound  to  produce  papers  or  dis- 
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close  information  communicated  to  them  where,  in  their 
own  judgment,  the  disclosure  would,  on  public  considera- 
tions, be  inexpedient  These  are  familiar  rules  laid  down 
by  every  author  on  the  law  of  evidence. 

But,  as  has  been  seen,  I  am  of  opinion  that  when  the 
proceedings  of  naval  and  other  courts-martial  are  at  an 
end  through  the  action  of  the  competent  revisory  power, 
the  contents  of  the  records  of  such  proceedings  are  not 
state  secrets;  nor  are  the  records  of  the  courts  to  be 
regarded  as  the  minutes  of  official,  confidential  transac- 
tions, within  the  meaning  of  the  rule  which  has  been  stated, 
between  the  Executive  Department  of  the  Government,  or 
any  of  its  officers,  and  the  parties  accused. 

The  head  or  an  officer  of  a  department  may  properly 
have  the  custody  of  the  records,  but  such  custody  does  not 
involve  any  right  of  exclusive  control  over  the  documents, 
nor  does  it  imply  any  right  to  withhold  the  contents  of 
them.  Such  records,  it  is  plain,  must  be  deposited  and 
remain  somewhere.  They  cannot  stay  in  the  possession 
of  the  courts,  because  they  have  no  existence  after  the 
trials.  They  are  then  dissolved  sine  die.  Their  respective 
duties  have  been  performed.  The  most  appropriate  place 
of  custody  is  undoubtedly  the  archives  of  the  Department 
charged  with  the  administration  of  the  branch  of  the 
military  service  in  which  the  courts  were  respectively 
convened.  "With  respect  to  the  records  of  naval  courts- 
martial  on  file  in  the  Department,  the  Secretary  of  the 
Navy,  or  the  officer  of  the  Department  in  whose  peculiar 
care  they  may  be  placed,  stands  relatively  in  substan- 
tially the  same  attitude  as  the  clerk  or  the  prothonotary 
of  a  civil  court  with  respect  to  the  records  of  cases  in- 
stituted and  determined  in  the  court  of  which  he  is  an 
offioer. 

I  am  clearly,  therefore,  of  opinion,  as  I  have  said,  that 
public  justice  and  private  right  alike  require  that  the  Sec- 
retary of  the  Navy  and  his  subordinate  officers  should  not 
withhold  their  testimony  with  respect  to  the  contents  of 
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the  records  in  question,  when  required  to  give  it  by  the 
summons  of  a  State  court. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
The  President. 


RETIREMENT  OP  NAVAL  OFFICERS. 

Hie  act  of  June  26, 1864,  (13  State.,  188,)  has  the  effect  of  removing  from 
the  retired  list,  officers  of  the  navy  who  were  retired  in  pursuance  of  the 
act  of  December  21, 1861,  but  who  are  not  liable  to  be  retired  by  the 
provision  of  the  act  of  1864. 

Attorney  General's  Office, 

January  6, 1865. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  24th  ultimo,  propounding  to  me  a  ques- 
tion touching  the  operation  of  the  act  of  June  25, 1864, 
uto  amend  the  act  of  the  21st  December,  1861,  entitled 
'An  act  to  further  promote  the  efficiency  of  the  navy.'  " 
This  statute  provides  "  that  the  first  section  of  the  act  of 
the  21st  December,  1861,  entitled  *  An  act  to  further  pro- 
mote the  efficiency  of  the  navy/  shall  not  be  so  construed 
as  to  retire  any  officer  under  the  age  of  sixty-two  years, 
and  whose  name  shall  not  have  been  borne  upon  the  navy 
register  for  a  period  of  forty-five  years  after  he  had  arrived 
at  the  age  of  sixteen  years."    (13  Stats.,  183.) 

The  question  you  submit  is,  whether  the  effect  of  this 
statute  is  to  remove  from  the  retired  list  an  officer  claim- 
ing the  benefit  of  the  act  of  December  21, 1861  ? 

The  1st  section  of  the  act  of  1861,  retired  from  service 
two  classes  of  naval  officers:  firstly,  those  whose  names 
may  have  been  borne  on  the  naval  register  forty-five  years, 
and,  secondly,  those  who  had  arrived  at  the  age  of  sixty- 
two  years.    (12  Stats.,  329.) 

The  question,  then,  which  you  submit  is,  whether  the 
act  of  1864  is  to  be  regarded  as  simply  establishing  a  rale 
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for  the  retirement  of  naval  officers  on  account  of  age,  for 
the  future,  or  as  nullifying  the  operation  of  the  act  of 
1861  in  the  cases  of  those  officers  whose  names,  conform- 
ably to  the  provisions  of  that  act,  have  been  placed  on  the 
retired  list. 

I  am  of  opinion  that  the  intention  of  Congress  was  to 
repeal  entirely,  by  the  statute  of  1864,  the  rule  of  the 
statute  of  1861 ;  and  that  the  legal  effect  of  the  late  statute 
is  to  remove  from  the  retired  list  officers  of  the  navy  who 
were  retired  in  pursuance  of  the  act  of  1861,  but  who  are 
not  liable  to  be  retired  by  the  terms  of  the  act  of  1864,  as 
being  over  the  age  of  sixty-two  years,  and  as  having  bad 
their  names  borne  upon  the  navy  register  for  a  period  of 
forty-five  years  after  they  had  arrived  respectively  at  the 
age  of  sixteen  years. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 

Hon.  Gideon  Welles, 

Secretary  of  the  Navy. , 


CLAIM  OP  THB  MISSION  ABY  SOCIETY  OP  THE  METHODIST 

CHURCH. 

1.  Where  under  the  treaty  of  May  10, 1854,  between  the  Shawnee  tribe 

of  Indians  and  the  United  States,  the  Missionary  Society  of  the 
Methodist  Episcopal  Church  designated  a  person  to  whom  the  grant 
of  land  made  in  that  treaty  to  the  Society  should  be  confirmed,  and 
such  person  applied  ten  thousand  dollars  to  the  education  of  the 
Shawnees,  it  was  held,  that  the  person  so  designated  was  entitled  to  a 
patent,  although  the  Society  may  have  had  an  equity  in  the  land  prior 
to  the  treaty  of  1864. 

2.  The  United  States  can  rightfully  make  no  treaty  which  would  deprive 

the  person  mentioned  of  his  right  to  the  land. 

Attorney  General's  Office, 

May  12, 1865. 

Sir  :  In  the  second  article  of  the  treaty  of  the  10th  of 

May,  1854,  between  the  Shawnee  tribe  of  Indians  and  the 

United  States,  it  was  agreed  that  "  of  the  lands  lying  east 

of  the  parallel  line  aforesaid,  there  shall  first  be  set  apart 

vol.  xi.— 10 
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to  the  Missionary  Society  of  the  Methodist  Episcopal 
Church  South,  to  include  the  improvements  of  the  Indian 
Mutual  Labor  School,  three  sections  of  land;"  and  by  the 
sixth  article  it  was  agreed  that  this  grant  shall  be  subject 
to  this  condition :  "  The  grant  to  the  Missionary  Society 
of  the  Methodist  Episcopal  Church  South,  at  the  Indian 
Mutual  Labor  School,  shall  be  confirmed  to  said  society, 
or  to  such  person  or  persons  as  may  be  designated  by  it, 
by  patent  from  the  President  of  the  United  States,  upon 
the  allowance  to  Shawnees  by  said  society  of  ten  thousand 
dollars,  to  be  applied  to  the  education  of  their  youth— 
which  it  has  agreed  to  make." 

From  the  facts  as  stated  by  the  Secretary  of  the  Interior, 
the  Missionary  Society  of  the  Methodist  Episcopal  Church 
South  designated  one  Thomas  Johnson  as  the  person  to 
whom  the  land  should  be  patented,  and  he  applied  ten 
thousand  dollars  to  the  education  of  the  youth  of  the 
Shawnees. 

Johnson  claims  that  a  patent  issue  to  him. 

The  Missionary  Society  of  the  Methodist  Episcopal 
Church  objects,  because,  it  says  that  it  has  an  equity  in  the 
land  prior  to  the  treaty  of  1854.  Such  an  equity,  if  it  in 
truth  exists,  may  raise  a  claim  against  the  Shawnee  tribe, 
or  the  United  States,  or  both,  but  cannot  override  John- 
son's right  to  the  land.  His  right  is  the  superior,  being 
under  a  treaty  regularly  made. 

It  is  also  suggested  that  the  Shawnees  desire,  by  another 
treaty,  to  abrogate  this  provision  in  the  treaty  of  May,  1854. 
As  Johnson  has  paid  the  ten  thousand  dollars,  and  been 
properly  designated  as  the  person  to  receive  the  title,  the 
Shawnees  and  the  United  States  cannot  abrogate  the  treaty 
of  1854,  so  as  rightfully  to  deprive  Johnson  of  the  land. 

I  am  of  opinion  the  patent  should  be  issued  to  Johnson 
or  his  heirs. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

The  President. 
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CLAIM  OF  COMMODOBE  WILKES. 

1.  Commodore  Wilkes,  having  without  authority  and  in  disobedience  of 

the  orders  of  the  Navy  Department  usurped  eommand  of  the  United 
States  Steamer  Vanderbilt,  cannot  claim  any  share  of  the  prises  cap- 
tured by  that  vessel. 

2.  Commander  Wyman  cannot  share  in  those  prizes  while  acting,  under 

orders  of  Commodore  Wilkes,  on  board  of  that  vessel. 

Attorney  General's  Office, 

January  19, 1865. 

Sir  :  Your  letter  of  August  10, 1864,  addressed  to  my 
predecessor,  has  just  been  brought  to  my  attention,  and  I 
have  the  honor  to  state  that  I  think  yout  view  of  the  right 
of  Commodore  Wilkes  to  share  in  the  prize  taken  by  the 
Vanderbilt  is  correct.  As  Commodore  Wilkes  had  without 
authority  and  in  disobedience  of  the  orders  of  the  Depart- 
ment usurped  the  command  of  the  Vanderbilt,  he  cannot 
claim  any  of  the  emoluments  which  belong  to  the  lawful 
exercise  of  the  office.  The  usurper  of  an  office,  public  or 
private,  cannot  claim  the  salary,  the  emoluments,  or  the 
privileges  attached  thereto.  If  he  could,  there  would  be 
no  difference  between  usurpers  and  legal  officers  obediently 
and  faithfully  discharging  their  duties. 

The  term  "commanding  officer,"  as  used  in  the  3d 
section  of  the  act  of  Congress  approved  July  17,  1862, 
(12  Stats.,  605,)  must  be  understood  to  mean  an  officer 
legally  in  command.  In  the  construction  of  a  prize  act 
in  England,  the  court  held  that  the  words  "on  board," 
meant  only  such  as  belonged  to  the  vessel,  and  that  being 
corporeally  on  board  was  not  sufficient.  (See  Wemys  vs. 
Linzee,  Douglas,  327.) 

In  regard  to  the  right  of  Commander  R.  H.  Wyman,  I 
have  to  express  the  opinion  that  he  cannot  share  in  the 
prize  taken  by  the  Vanderbilt,  the  commander  having 
been  on  board  with  Commodore  Wilkes,  or  under  and  in 
obedience  to  his  orders.  Though  Commander  Wyman 
was  doing  duty  on  the  Vanderbilt,  he  was  not  doing  duty 
under  legal  authority.    The  commander  may  not  be  cen- 
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surable  for  obedience  to  the  order  of  the  commodore. 
Obedience  to  an  order  is  the  duty  of  a  subordinate  officer, 
unless  it  be  plainly  an  unlawful  one.  Prompt  and  cheerful 
obedience  to  the  orders  of  a  superior  officer  should  be  ren- 
dered by  inferiors,  and  such  orders  when  not  palpably 
illegal  will  be  a  shield  against  damage  to  him  or  his  repu- 
tation. But  it  does  not  follow  that  he  will  be  entitled  to 
share  in  the  benfits  which  attach  and  come  to  those  who, 
in  the  language  of  Lord  Stowell,  "come  into  office  in  the 
mode  which  the  law  prescribes." 

As  Commander  Wyman  was  not  lawfully  doing  duty  on 
board,  and  as  his  name  was  not  lawfully  borne  on  the 
books  of  the  vessel,  he  cannot  share  in  the  prize. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Gideon  "Welles, 

Secretary  of  the  Navy. 


DISTRIBUTION  OF  PRIZE  MONEY. 
Share  of  commander  of  capturing  vessel. 

Attorney  General's  Office, 

January  28, 1864. 
Sir  :  I  have  the  honor  to  say  in  reply  to  your  letter  of 
the  24th  instant,  that  I  am  of  opinion  that  where,  in  a  case 
of  maritime  capture,  several  vessels  are  decreed  to  be 
entitled  to  share  in  the  prize,  and  the  proceeds  of  the  sub- 
ject of  capture  are  distributable  under  and  conformably 
to  the  provisions  of  the  10th  section  of  the  act  of  June  24, 
1864,  (13  Stats.,  809,)  the  commander  of  each  such  ship 
is  entitled  to  receive  one-tenth  part  of  the  prize  money 
awarded  to  the  ship  under  his  command,  if,  at  the  time  of 
the  capture,  she  was  a  vessel  under  the  command  of  the 
commanding  officer  of  a  fleet  or  squadron,  or  a  division, 
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and  three-twentieths  if  such  ship  was  acting  at  the  time 
of  capture  independently  of  such  superior  officer. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Gideon  Welles, 

Secretary  of  the  Navy. 


ATTTHOB1TY  OP  GENERAL  SAXTON  IN  DEPARTMENT  OP 
THE  SOUTH. 

Brigadier  General  Saxton  had  no  power,  under  the  order  of  the  War 
Department  of  June  16, 1862,  assigning  him  "to  duty  in  the  Department 
of  the  South,"  to  erect  at  Port  Royal,  South  Carolina,  a  judicial  tribu- 
nal with  authority  to  determine  civil  causes  between  citizens  of  the 
United  States  temporarily  within  that  Department. 

Attorney  General's  Office, 

January  80, 1865. 

Sir  :  Your  letter  of  the  6th  inst  incloses  to  me,  among 
other  papers,  a  communication  addressed  to  your  Depart- 
ment by  O.  H.  Browning,  Esq.,  of  the  law  firm  of  Ewing, 
Hill  k  Browning,  of  this  city,  containing  an  argument  of 
great  length  and  ability  in  favor  of  "  the  validity  of  certain 
judicial  proceedings  had  at  Port  Royal,  South  Carolina, 
under  the  authority  of  General  Saxton,  as  military  gov- 
ernor," and  you  ask  my  opinion  "  as  to  the  sufficiency  of 
the  argument"  presented  in  Mr.  Browning's  communica- 
tion in  support  of  the  validity  of  those  proceedings. 

Substantially  the  same  question  as  the  one  you  now  pre- 
sent was  submitted  to  and  answered  by  my  predecessor, 
Mr.  Bates,  who  stated  to  your  Department,  in  a  letter  dated 
September  12, 1864,  that  he  had  no'  knowledge  of  any  law 
or  authority  under  which  the  "judicial  proceedings,"  to 
which  reference  is  made,  could  rightfully  be  instituted  or 
conducted.  It  appears,  however,  that  Mr.  Bates  was  not 
acquainted,  at  the  time  he  prepared  this  opinion,  with  the 
character  and  scope  of  the  orders  given  to  General  Saxton 
by  the  Department  of  War  when  he  entered  upon  his  com* 
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mand  in  South  Carolina,  and  under  which  he  assumed  to 
confer  upon  one  "Judge  A.  D.  Smith"  jurisdiction  to  hear 
and  determine  the  matter  in  controversy  between  George 
W.  Smith  and  Alfred  Lee.  I  am  now  furnished  with  a 
copy  of  the  order  of  the  War  Department,  dated  June  16, 
1862,  assigning  Brigadier  General  R.  Saxton  "to  duty  in 
the  department  of  the  South,"  and  defining  the  powers 
conferred  upon  him  and  the  authority  which  he  was  enti- 
tled to  exercise  in  that  department. 

The  question,  therefore,  now  presented  to  me  is  the 
specific  one,  whether  this  order  conferred  upon  General 
Saxton  authority  to  establish  judicial  tribunals  with  juris- 
diction and  power  within  the  limits  of  that  department  to 
hear  and  determine  all  pleas,  actions  and  suits,  civil  and 
personal,  as  fully  and  as  effectually  as  any  court  lawfully 
possessing  and  exercising  such  jurisdiction  and  power 
could  or  might  do?  This  is  the  specific  question  that  I 
am  now  to  answer;  for,  if  any  other  or  greater  authority 
than  that  expressed  in  the  order  referred  to  has  been  con- 
ferred by  the  War  Department,  or  by  the  President,  upon 
that  officer,  it  has  not  been  brought  to  my  attention. 

The  question  before  me  is  not  what  power  the  constitu- 
tional commander-in-chief,  either  directly  by  his  own  war- 
rant or  indirectly  by  the  act  of  the  Department  of  War, 
was  or  is  competent  to  confer  upon  this  subordinate  officer 
within  the  limits  of  the  department  of  the  South;  but 
what  power  has  been  in  fact  conferred  upon  him  by  the 
President  or  by  the  Secretary  of  War. 

Looking,  then,  at  the  only  grant  of  power  which  has 
been  adduced,  the  order  of  June  16, 1862, 1  am  not  aWe 
to  see  that  the  action  of  the  judicature  before  whom  the 
proceedings  in  question  were  had  can  derive  any  support 
or  validity  from  the  terms  of  that  order.  The  subjects, 
the  persons,  and  the  things  over  which  General  Saxton  is 
authorized  to  exercise  control,  and  the  amount  and  raeas* 
ure  of  authority  intended  to  be  conferred  upon  him  in 
respect  to  such  subjects,  persons  and  things,  are  expressly 
named  and  indicated  in  the  order  referred  to;  and  a  very 
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brief  reference  to  the  terms  of  that  document  will  show 
that  the  Department  from  which  it  issued  did  not  contem- 
plate, so  far  as  its  instructions  have  been  expressed  in  this 
order,  that  General  Saxton  would  or  should  exercise  any 
such  sovereign  authority  as  that  involved  in  his  action  now 
under  consideration.  The  order  directed  him  "to  take 
possession  of  all  plantations  heretofore  occupied  by  rebels, 
and  take  charge  of  the  inhabitants  remaining  thereon, 
within  the  department,  or  which  the  fortunes  of  war  may 
hereafter  bring  into  it,  with  authority  to  take  such  meas- 
ures, make  such  rules  and  regulations  for  the  cultivation 
of  the  land,  and  for  the  protection,  employment,  and  gov- 
ernment of  the  inhabitants,  as  circumstances  may  seem  to 
require." 

Whatever  General  Sexton  may  lawfully  do  under  the 
foregoing  authority  with  respect  to  the  persons  and  things 
here  mentioned  and  indicated,  namely,  "the  plantations 
heretofore  occupied  by  rebels,"  and  "  the  inhabitants  re- 
maining on  those  plantations" — whether  or  not  he  may 
lawfully  establish  courts  of  justice  within  the  department, 
and  confer  upon  them  jurisdiction  to  decide  civil  contro- 
versies arising  between  "the  inhabitants  remaining"  on 
the  " plantations  heretofore  occupied  by  rebels,"  under  the 
general  authority  given  him  to  make  "rules  and  regular 
tions  for  the  protection  and  government"  of  such  "inhab- 
ants,"  it  is  very  plain  that  he  cannot,  by  virtue  of  that  part 
of  the  order  I  have  quoted,  confer  upon  courts  of  his  own 
creation  civil  jurisdiction  over  persons  other  than  those 
named  and  described,  or  over  subjects  matter  of  contro- 
versies not  arising  between  persons  of  the  class  not  indi- 
cated in  the  order. 

The  order  was  framed  in  a  spirit  of  wise  provision  for 
the  benefit  of  the  southern  country,  which  our  armies  had 
or  might  overrun  in  the  progress  of  the  war,  and  of  the 
persons  who  had  been  or  might  be,  from  time  to  time,  by 
the  successes  of  our  arms,  brought  within  the  lines  of  our 
military  occupation.  The  idea  of  the  authority  conferred 
upon  General  Saxton  was  to  save  private  landed  property 
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in  the  South  to  the  country,  and  to  those  who  might  ulti- 
mately become  entitled  to  enjoy  it,  by  making  the  prop- 
erty productive  and  valuable  by  continued  cultivation; 
and,  further,  to  employ  to  the  best  advantage,  under  suit- 
able rules  and  regulations,  the  industry  of  those  (princi- 
pally persons  who  had  formerly  been  slaves)  who  might 
be  found  connected  with  the  plantations,  with  a  view  at 
once  to  thp  personal  and  social  well  being  of  those  persons, 
and  the  general  welfare  of  the  country  and  nation. 

Such  were  the  objects  (wise  and  beneficent  objects  they 
were)  which  the  Government  sought  to  accomplish  in 
assigning  this  officer  to  duty  m  the  department  of  the 
South.  To  carry  out  these  objects,  he  was  authorized  to 
"exercise  all  sanitary  and  police  powers"  that  might  be 
necessary  for  the  health  and  security  of  the  persons  under 
his  charge,  to  imprison  all  disorderly,  disobedient,  or  dan- 
gerous persons,  or  exclude  them  from  the  limits  of  his 
operations.  For  cases  of  need  or  destitution,  he  was 
directed  to  issue  such  portions  of  the  army  rations  and 
such  articles  of  clothing  as  might  be  suitable  to  the  habits 
and  wants  of  the  persons  supplied.  And,  finally,  the  De- 
partment expressed  the  expectation  that  by  encouraging 
industry,  skill  in  the  cultivation  of  the  necessaries  of  life, 
and  general  self-improvement,  he  would,  as  far  as  possible, 
promote  the  real  well  being  of  all  persons  under  his  super- 
vision. 

No  authority  could  be  more  specific  and  special,  both 
in  respect  to  the  subjects  over  which  it  was  to  be  exercised, 
and  the  means  to  be  employed  in  carrying  out  the  objects 
of  his  appointment,  than  that  conferred  upon  General  Sax- 
ton  when  he  was  assigned  to  duty,  under  the  order  of  June, 
16, 1862,  in  the  department  of  the  South.  His  attention 
was  expressly  directed  to  be  confined  to  two  subjects, 
namely,  the  plantations  heretofore  occupied  by  rebels,  and 
the  inhabitants  remaining  thereon  within  the  department 

With  respect  to  the  plantations  in  question,  he  was 
directed  to  make  rules  and  regulations  for  their  cultiva- 
tion.    With  respect  to  the  inhabitants  remaining  upon 
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them,  he  was  directed  to  provide  rules  and  regulations  for 
their  protection,  employment,  and  government. 
•  We  know  historically  the  fact  that  the  Government  con- 
ferred the  authority  upon  General  Saxton  chiefly  with 
reference  to  the  negro  population  of  the  South,  and  that 
the  order  under  consideration  has  special  reference  to  the 
employment,  protection,  and  government  of  the  former 
slaves  of  rebel  landowners. 

The  order  expressly  conferred  on  him  certain  powers; 
but  all  of  them  were  intended  to  be  exercisable  toward  the 
accomplishment  of  the  special  objects  of  his  mission.  Such, 
for  example,  are  the  incidental  powers  of  instituting  sani- 
tary and  police  regulations  necessary  for  the  health  and 
security  of  the  peculiar  population  placed  under  his  super- 
vision, the  power  of  imprisoning  disorderly  and  other  dan- 
gerous persons,  and  of  excluding  them,  if  needs  be,  from 
the  limits  of  his  operations.  These  powers  would  have 
been  exercisable  by  him  without  special  authority,  as  inci- 
dental to  the  more  general  power,  conferred  by  the  Depart- 
ment, of  protecting  the  population  over  whom  he  was 
placed  by  the  Government. 

There  are  certain  other  powers  given  which  probably 
required,  in  order  to  their  valid  exercise,  special  enumera- 
tion, that  would  not  have  been  implied  from  the  general 
character  and  scope  of  the  order  in  question.  Such,  for 
example,  is  the  power  of  issuing  rations  and  providing 
clothing  to  the  destitute  portions  of  the  population,  and 
of  distributing  medical  and  ordnance  supplies  among  the 
people  under  his  protection.  Such,  also,  is  the  power, 
conferred  expressly  in  the  order,  of  acting  upon  the 
decisions  of  courts-martial  called  for  the  trial  of  persons 
not  in  military  service,  and  of  controlling  the  actions  of 
the  provost  marshals,  so  far  as  the  persons  placed  under 
his  supervision  might  be  concerned.  Without  this  pro- 
vision in  the  order,  General  Saxton  would  have  had  no 
authority  to  revise  or  act  in  any  manner  upon  the  decis- 
ions of  courts-martial  in  the  case  of  persons  not  in  the 
military  service.     In   other  words,  he  would  not  have 


Digitized  by  VjOOQ iC 


154  HON.  JAMES  SPEED 

Authority  of  General  Saxton. 

been  competent  to  control  the  course  even  of  military 
justice  in  criminal  cases  in  the  limits  of  the  department 
of  the  South;  and  yet,  in  the  face  of  this  provision, 
which  by  its  very  form  entirely  excludes  the  idea  of 
any  such  general  judicial  authority  as  is  claimed,  being 
intended  to  be  conferred  by  the  Government,  it  is  pre- 
tended that  this  subordinate  officer  may  lawfully,  by  force 
of  the  order  in  question,  exercise  that  highest  and  most 
sovereign  function  of  government— the  function  of  admin- 
istering, through  agents  of  his  own  appointment,  civil  jus- 
tice between  all  citizens  of  the  United  States  whose  per- 
sons or  property  may  be  found  within  the  limits  of  the 
department  of  the  South. 

Again,  the  order  reads:  "It  is  expressly  understood 
that,  so  far  as  the  persons  and  purposes  herein  specified 
are  concerned,  your  action  will  be  independent  of  that  of 
the  other  military  authorities  of  the  department,  and  in  all 
other  cases  subordinate  only  to  the  major  general  com- 
manding." I  have  indicated  pretty  clearly,  as  I  believe, 
who  are  the  persons  and  what  are  the  purposes  specified 
in  the  order.  With  respect  to  them  he  was  directed  to 
act  independently  of  the  other  military  officers  in  the  de- 
partment In  respect  to  all  other  matters,  General  Saxton 
was  expressly  subordinated  to  the  major  general  com- 
manding. Clearly,  then,  if  any  officer  in  the  department 
was  authorized  to  establish  courts  of  justice  to  decide  civil 
controversies  between  citizens  of  the  United  States  tem- 
porarily in  the  limits  of  the  department,  that  officer  waa 
not  General  Saxton.  He  was,  as  has  been  shown,  but  the 
special  agent  of  the  Government  to  execute  certain  specific 
measures  touching  the  welfare  of  a  peculiar  class  of  people 
whom  the  fortunes  of  war  had  placed  under  our  protec- 
tion ;  and  in  that  capacity  he  was  entitled  to  exercise  all 
powers  expressly  conferred,  and  all  such  powers  as  were 
reasonably  to  be  implied  from  those  expressly  named. 
Any  exercise  of  authority  beyond  the  scope  of  such  express 
and  implied  powers,  without  the  sphere  of  the  subjects 
with  which  he  was  expected  and  entitled  to  deal,  was  a 
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mere  act  of  usurpation,  and  therefore  void.  He  was  not 
in  the  position  of  a  general  of  high  rank,  at  the  head  of  an 
invading  army,  in  the  midst  of  an  enemy's  country,  distant 
from  the  seat  of  his  government,  who  carries  with  him,  in 
virtue  of  his  office,  a  large  measure  of  the  authority  which 
resides  with  the  commander-in-chief,  whether  King  or 
President,  whose  lawful  powers,  unless  deprived  by  the 
supreme  authority,  have  no  limit  any  more  than  those  of  the 
government  he  represents — who,  after  he  has  conquered, 
has  the  right,  because  it  is  his  duty,  to  govern,  pendente 
hello ,,  the  people  who  are  subjected  to  his  control  in  any 
manner  and  through  any  agencies  most  convenient  to 
himself,  and  most  conducive  to  the  interests  of  the  gov- 
ernment he  represents. 

General  Saxton  carried  with  him  to  the  department  of 
the  South  no  other  and  greater  power  than  that  specially 
conferred  upon  him  by  the  Government  with  reference  to 
the  accomplishment  of  the  particular  objects  sought  to  be 
attained;  and  any  argument  in  favor  of  his  right  to  exer- 
cise the  power  in  question,  based  upon  supposed  precedents 
in  our  history — what  was  done  by  American  commanders 
in  California  and  New  Mexico,  in  times  of  hotftflity — 
utterly  fails  for  want  of  any,  even  the  slightest,  analogy 
between  the  cases. 

Let  me  say,  in  conclusion,  that  I  discover  in  this  dele- 
gation of  authority  nothing  which,  in  my  judgment,  can 
be  appealed  to  as  affording  the  slightest  foundation  for  the 
valid  exercise  of  judicial  power  by  any  one  under  General 
Saxton's  appointment,  in  cases  cognizable  by  the  civil 
courts  known  to  the  law  of  the  land,  over  the  citizens  of 
the  United  States,  not  belonging  to  the  class  of  persons 
described  in  the  order,  who  may  come  or  be  found  within 
the  limits  of  the  department  of  the  South. 

The  power  to  appoint  a  person  with  such  authority  has 
certainly  not  been  conferred  in  express  terms,  and  it  is 
not,  in  any  respect,  necessary  to  carry  into  execution  any 
of  the  express  powers  enumerated  in  the  order. 

As  it  is  not  pretended  ttia*  e;tber  of  the  parties  to  th* 
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proceedings  instituted  before  "Judge  A.  D.  Smith,"  under 
the  authority  of  General  Saxton,  belonged  to  the  class  of 
persons,  according  to  my  view,  as  heretofore  expressed, 
over  whom  that  officer  was  placed  in  charge,  and  as  the 
institution  of  those  proceedings  had  not  the  remotest  rela- 
tion to  the  persons  and  purposes  specified  in  the  aforesaid 
order,  as  I  interpret  it,  I  am  of  opinion  that  the  judgment 
attempted  to  be  rendered  in  those  proceedings  is  a  nullity, 
and  that  it  does  not  determine  and  cannot  affect  the  rights 
of  any  person. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Gideon  Welles, 

Secretary  of  the  Navy. 


ALLOTMENT  CHECKS 

The  United  States  is  legally  bound  to  pay  the  allotment  checks  or  drafts 
issued  by  army  paymasters  under  the  act  of  December  24, 1861,  in  the 
hands  of  bona  fide  holders,  without  regard  to  the  fact  that  such  paymas- 
ters have  not  placed  in  the  hands  of  the  drawee  sufficient  funds  to  meet 
the  drafts. 

Attorney  General's  Office, 

February  25,  1865. 
Sir:  I  have  the  honor  to  say,  in  acknowledging  the 
receipt  of  your  letter  of  the  13th  instant,  that  I  am  very 
clearly  of  opinion  that  the  United  States  is  legally  bound 
to  pay  the  allotment  checks  or  drafts  issued  by  paymas- 
ters pursuant  to  the  act  of  December  24, 1861,  (12  Stats., 
881,)  in  the  hands  of  regular  and  bona  fide  holders  of  them, 
without  regard  to  the  circumstances  that  the  paymasters 
who  issued  the  said  drafts  may  be  in  default  to  the  Gov- 
ernment, and  that  they  have  not  placed  in  the  hands  of 
the  drawee,  the  Assistant  Treasurer  of  the  United  States 
at  New  York,  sufficient  funds  to  meet  such  drafts.  The 
United  States  is  legally  as  much  bound  to  pay  such  drafts 
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as  it  was  bound  originally  to  pay  the  soldiers,  in  favor  of 
whose  families  or  friends  the  drafts  were  issued,  the  full 
amount  of  the  compensation  which  they  would  have  been 
entitled  to  receive  under  their  contracts  of  enlistment,  and 
by  law,  if  no  such  allotments  of  their  pay  had  ever  been 
made  by  the  soldiers.     Surely  no  one  would  pretend  that, 
if  a  paymaster  charged  with  the  duty  of  paying  a  certain 
number  of  United  States  troops  should  embezzle  the  funds 
committed  to  him  for  that  purpose  before  reaching  the 
place  where  payment  was  to  be  made,  the  United  States 
would  thereby  be  discharged  from  the  legal  obligation  to 
give  the  troops  in  question  the  full  amount  of  their  pay; 
and  it  can  be  pretended  with  as  little  reason  that  the  de- 
fault or  neglect  of  a  paymaster  who  may  have  issued  allot- 
ment drafts  under  the  act  of  1861,  in  lieu  of  proportions 
of  the  soldiers'  pay,  in  making  provision  at  the  proper  time 
and  place  for  the  payment  of  such  drafts,  has  the  effect  of 
throwing  proper  and  bona  fide  holders  of  them  upon  the 
individual  responsibility  of  the  paymasters.    I  cannot  un- 
derstand how  any  one,  with  the  act  of  1861  before  him, 
could  entertain  a  doubt  or  question  about  the  obligation 
and  duty  of  the  Government  to  make  good  all  such  drafts 
in  the  hands  of  bona  fide  holders.     The  statute,  in  express 
terms,  authorizes  our  soldiers  to  make  allotments  of  their 
pay  to  their  families  and  friends,  and  just  as  expressly 
requires  the  several  paymasters  to  give  drafts  payable  in 
New  York  to  the  order  of  the  persons  to  whom  such  allot- 
ments were  made.     The  paymasters,  in  executing  such 
drafts,  place  in  effect  the  name  of  the  United  States  upon 
them  by  authority  of  law.     The  credit  of  the  United  States, 
and  not  that  of  the  agents  of  the  Government,  is  pledged 
for  the  prompt  payment  of  the  drafts,  and  to  repudiate 
them  would  be  an  act  of  black  bad  faith,  which  I  am  sure 
the  Government  could  not  be  guilty  of. 

I  am,  therefore,  of  opinion  that  the  proper  and  bona  fide 
holders  of  such  allotment  drafts,  in  cases  where  the  pay- 
masters issuing  the  same  have  not  provided  sufficient  funds 
in  the  hands  of  the  drawee  to  meet  them,  are  not  corn- 
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pelled  to  rely  upon  the  individual  responsibility  of  the 
officers,  but  that  in  all  cases  the  drafts  should  be  made 
good  from  the  Treasury  of  the  United  States  through  the 
Paymaster  General  or  otherwise,  as  may  be  in  accordance 
with  your  executive  regulations. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Edwin  M.  Stanton, 

Secretary  of  War* 


COMMISSION  OF  MIDSHIPMEN  AS  ENSIGNS. 

Under  the  act  of  July  16, 1862,  section  11,  students  or  midshipmen  at  the 
Naval  Academy  are  not  entitled  to  be  commissioned  ensigns  until  they 
have  performed  the  term  of  duty  on  ship-board,  prescribed  by  regula- 
tion of  the  Department  upon  the  completion  of  their  academic  studies, 
and  passed  their  final  examination  on  practical  navigation  and  seaman- 
ship 

Attorney  General's  Office, 

March  8, 1865. 
Sir  :  I  have  the  honor  to  say  in  reply  to  your  letter  of 
the  10th  ultimo,  that  I  am  of  opinion  that  the  regulation 
of  the  Department  to  which  you  refer,  requiring  the  stu- 
dents or  midshipmen  at  the  Naval  Academy,  after  the 
completion  of  their  purely  academical  studies,  to  perform 
a  term  of  duty  on  ship-board,  in  order  to  acquaint  them- 
selves with  practical  navigation  and  seamanship,  and  under 
which  their  relative  and  respective  ranks  in  the  grade  of 
ensigns  is  in  part  determined  by  the  result  of  an  examina- 
tion on  the  subjects  indicated,  after  the  completion  of  such 
term  of  duty  on  ship-board,  is  a  perfectly  valid  regulation, 
as  valid  now  as  before  July  16, 1862,  and  that  students  at 
the  academy  are  not  by  law  entitled  to  commissions  as 
ensigns  in  the  navy  until  after  they  have  passed  the  final 
examination  imposed  and  directed  by  that  regulation  of 
the  Department. 
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The  11th  aection  of  the  act  of  July  16, 1862,  (12  Stats., 
685,)  provides  as  follows:  "That  the  students  at  the  Naval 
Academy  shall  be  styled  midshipmen,  and  until  their  final 
examination,  when,  if  successful,  they  shall  be  commis- 
sioned ensigns,  ranking  according  to  merit." 

The  statute,  it  will  be  perceived,  does  not  prescribe  rules 
for  the  organization  and  government  of  the  academy,  nor 
designate  the  subjects  and  methods  of  study  to  be  pursued 
by  the  students,  nor  regulate  the  details  of  the  academic 
curriculum.  When  the  law  went  into  effect,  there  was  in 
existence  and  operation  a  code  of  regulations  framed  and 
promulgated  by  the  Secretary  of  the  Navy,  which  m&de 
provision  for  the  government  and  command  of  the  institu- 
tion, organized  the  professorial  corps,  established  the 
academic  board,  prescribed  the  course  of  instruction  in 
the  various  departments  of  study  pursued  at  the  institution, 
and  regulated  the  different  examinations,  both  interme- 
diate and  final,  to  which  the  students  were  subjected  before 
completing  their  career  in  the  academy  and  terminating 
their  connection  with  the  institution.  The  "final  gradu- 
ating examination,'9  as  determined  and  enforced  by  the 
regulations  of  the  Department,  was  that  examination  to 
whieJ*  the  members  of  the  graduating  class  were  subjected 
ufter  chey  had  performed  a  term  of  duty  on  ship-board, 
with  a  view  to  their  becoming  practically  proficient  in  the 
arts  of  seamanship,  naval  tactics,  gunnery,  and  navigation. 
The  numbers  assigned  to  them  respectively  by  the  exam- 
ing  board  as  the  result  of  the  examination  on  the  subjects 
indicated,  when  added  to  the  numbers  which  had  pre- 
viously been  assigned  to  them  on  the  "graduating  merit- 
roll"  of  the  academy,  determined  their  respective  standing 
as  p«*8ed  midshipmen,  the  highest  number  taking  preced- 
ence. This  last  examination  upon  the  subjects  to  which 
the  service  of  the  students  on  board  of  ship  was  especially 
directed  after  the  completion  of  the  more  purely  academical 
studies,  was  the  "final  graduating  examination"  under  the 
system  devised  by  the  Department. 

Previously  to  that  examination  the  students  were  re- 
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garded,  speaking  academically,  as  undergraduates.  After 
they  had  passed  this  examination  they  became  graduates 
of  the  institution,  and  took  rank  in  the  navy  conformably 
to  their  standing  thus  ascertained  in  the  academy.  Such 
was  the  system,  so  far  as  this  matter  is  concerned,  in 
operation  at  the  naval  school  when  the  act  of  1862  was 
passed. 

The  whole  effect  of  the  enactment  in  that  part  of  the  11th 
section  of  the  statute  which  I  have  quoted,  is  to  entitle  the 
students  who  may  be  successful  at  this  final  examination, 
or  graduating  examination,  as  it  is  treated  in  the  regula- 
tions of  the  Department,  to  commissions  as  ensigns  in  the 
navy.  The  statute  does  not  profess  to  change,  nor  can  it  be 
construed  as  changing,  the  system  of  study  and  discipline 
which  the  Secretary  of  the  Navy  had  devised  for  the  insti- 
tution, and  which  was  in  full  force  and  operation  at  the 
date  of  the  atatute.  The  statute  simply  determines  the 
rank  of  the  students  in  the  navy  during  their  career  in  the 
institution,  and  declares  their  rank  in  the  service  after 
graduation.  It  provides  that  they  shall  be  styled  midship- 
men before  and  until  their  final  graduating  examination, 
and  that  they  shall  be  ensigns  after  that  examination.  But 
when  that  examination  shall  take  place,  under  what  cir- 
cumstances the  students  shall  be  subjected  to  it,  and  to 
what  topics  it  shall  be  directed,  the  statute  does  not  un- 
dertake to  determine.  It  leaves  all  such  details  to  be 
governed  henceforth,  as  they  had  been  previously  gov- 
erned, by  the  code  of  regulations  prescribed  by  the  De- 
partment. It  must  be  assumed  that  Congress,  when  it 
made  the  law  of  1862,  had  those  regulations  in  mind. 
They  were  prescribed  and  enforced  under  its  own  author- 
ity, and  so  long  as  they  were  in  operation,  and  remained 
unchanged  by  competent  authority,  they  had,  as  Congress 
well  knew,  the  efficiency  of  a  statute.  In  legislating  with 
precise  reference  to  the  "final  graduating  examination"  at 
the  academy,  they  gave,  it  may  further  be  remarked,  dis- 
tinct legislative  sanction  to  the  regulation  of  the  Depart* 
ment,  by  which  that  examination  was  appointed,  and  under 
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which  it  had  been  for  many  years  enforced  at  the  academy. 
If  the  question  is  asked,  then,  when  an  academic  mid- 
shipman is  entitled,  under  the  act  of  1862,  to  receive  a 
commission,  as  ensign  in  the  navy,  no  other  answer  can  be 
v  given  than  this:  After  he  shall  have  passed  that  exami- 
nation which,  by  the  regulation  of  the  Department,  is 
established  as  the  "final  graduating  examination"  at  the 
academy,  and  that  examination,  I  understand,  is  the  one 
which  takes  place  after  the  graduating  students  have  per- 
formed their  prescribed  term  of  duty  on  ship-board. 

I  am  clearly  of  opinion,  therefore,  that  the  objection 
taken  to  the  validity,  since  the  enactment  of  1862,  of  the 
regulation  in  question  is  not  sustainable;  that  the  students 
or  midshipmen  at  the  Naval  Academy  are  not  in  law  en- 
titled to  promotion  and  to  be  commissioned  ensigns  in  the 
navy  immediately  on  concluding  their  academical  studies; 
and  that  they  are  not  entitled  to  receive  commissions  for 
that  rank  until  after  they  have  passed  the  final  examina- 
tion directed  by  the  regulation  of  the  Department,  with 
respect  to  which  the  present  question  has  arisen. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  Gideon  Welles, 

Secretary  of  the  Navy. 


ASSIGNMENT  OF  QTTOTAS  FOB  THE  DRAFT. 

The  Provost  Marshal  General  is  sot  required  to  change  the  quotas  in  a 
draft  ordered  after  the  passage  of  the  act  of  March  8, 1865,  by  reason 
of  corrections  in  the  enrollment  made  since  the  assignment  of  the  quotas. 

Attorney  General's  Office. 

March  18, 1865. 
Sir:  In  yonr  letter  of  the  11th  of  March,  yon  ask  me 
whether,  trader  the  act  of  Congress  entitled  "  An  act  to 
amend  the  several  acts  heretofore  passed  to  provide  for 
toI.  xi— 11 
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the  enrolling  and  calling  out  the  national  forces,  and  for 
other  purposes,"  approved  March  3,  1865,  the  provost 
marshal  general  is  required  to  change  the  present  quotas 
in  the  pending  draft  by  reason  of  corrections  in  the  enroll- 
ment, made  since  their  assignment? 

In  the  13th  section  of  the  act,  it  is  enacted,  "that  where 
any  revised  enrollment  in  any  congressional  or  draft  dis- 
trict has  been  obtained  or  made,  prior  to  any  actual  draw- 
ing of  names  from  the  enrollment  lists,  the  quota  of  such 
district  may  be  adjusted  and  apportioned  to  such  revised 
enrollment,  instead  of  being  applied  to  or  based  upon  the 
enrollment  as  it  may  have  stood  before  the  revision." 

It  will  be  seen  that  the  language  of  this  section  is  in  the 
past  tense,  and  properly  so,  although  referring  to  future 
and  existing  enrollments.  An  enrollment  must  ever  pre- 
cede any  action  under  the  section.  It  was,  therefore,  right 
to  speak  of  the  enrollment  as  a  past  fact,  as  something 
that  had  been  done.  Regarding  the  section  by  itself,  and 
as  unaffected  by  other  clauses  in  the  statute,  it  applies  as 
well  to  any  future  as  to  an  existing  enrollment 

But  at  the  time  of  the  enactment  there  was  an  enroll- 
ment and  pending  draft  under  a  call  for  additional  troops, 
and  this  appears  from  the  proviso  to  the  15th  and  27th 
sections.  It  is  provided  in  the  15th  section  that  the  rule 
of  credits  fixed  therein  shall  not  apply  to  the  pending  call ; 
and  in  the  27th  section,  it  is  "provided,  that  nothing 
herein  contained  shall  operate  to  postpone  the  pending 
draft,  or  interfere  with  the  quotas  assigned  therefor." 

Neither  of  these  provisos  can  be  regarded  as  repugnant 
to  the  18th  section.  They  do  nothing  more  than  prevent 
a  construction  of  the  act  that  would  change  the  rale  of 
credits  as  to  the  pending  draft,  Or  that  would  postpone  it, 
or  that  would  interfere  with  quotas  assigned  therefor. 
Indeed  Congress  has  by  implication  declared  that  the 
quotas  assigned  for  the  present  or  pending  draft  shall  not 
be  interfered  with.  This  could  have  been  done  in  the 
enacting  parts  of  the  statute,  but  it  may  be  as  well  and 
aptly  done  by  proviso. 
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Now  if  the  corrections  provided  for  in  the  13th  section 
are  made  to  apply  to  the  present  draft,  the  quota  as  as- 
signed therefor  will  be  interfered  with.  This  is  what 
Congress  has  said  shall  not  be  done.  After  the  pending 
draft,  the  provisos  will  have  performed  their  office,  and 
all  future  drafts  must  be  made  subject  to  the  rules  pre- 
scribed in  the  act. 

I  am  therefore  of  opinion  that  the  provost  marshal  gen- 
eral is  not  required  to  change  the  present  quotas  in  the 
pending  draft  by  reason  of  corrections  in  the  enrollment 
made  since  their  assignment. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  E.  M.  Stanton, 

Secretary  of  War. 


SUBSTITUTES  IN  THE  DRAFT. 

1.  The  23d  section  of  the  act  of  March  3, 1866,  chap.  79,  does  not  supersede 

the  4th  section  of  the  act  of  February  24,  1864,  chap.  13. 

2.  The  " recruits'*  whom  enrolled  persons  may  cause  to  be  mustered  into 

service  under  the  28d  section  of  the  act  of  March  3,  1865,  are  to  be 
considered  as  other  volunteers  obtained  at  the  expense  of  the  United 
States. 

Attorney  General's  Office, 

March  14, 1865. 
Sir  :  The  first  question  propounded  in  your  letter  of  the 
10th  instant  is,  whether  the  23d  section  of  the  act  of  March 

3.  1865,  "  supersedes "  the  4th  section  of  the  act  of  Febru- 
ary 24,  1864? 

The  4th  section  of  the  act  of  February  24,.  1864,  enables 
any  enrolled  person,  before  a  draft,  to  furnish  "  an  ac- 
ceptable substitute,  who  is  not  liable  to  draft,  nor  at  the 
time  in  the  military  or  naval  service  of  the  United  States,0 
and  provides  that  the  person  so  furnishing  such  substitute 
"  shall  be  exempt  from  draft  during  the  time  for  which 
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such  substitute  shall  not  be  liable  to  draft,  not  exceeding  the 
time  for  which  such  substitute  shall  have  been  accepted." 

Under  this  enactment,  any  person  enrolled  and  liable  to 
draft,  may  obtain  exemption  from  the  draft  during  the 
whole  period  of  time  for  which  he  shall  procure  a  substi- 
tute to  be  enlisted,  provided  the  substitute  shall  be  so  long 
not  liable  to  draft.  It  is  not  a  mere  credit  for  a  particular 
draft  which  such  person  obtains  by  furnishing  a  substitute 
before  the  anticipated  draft,  but  it  is  an  absolute  exemp- 
tion from  liability  to  be  drawn  at  any  and  every  draft 
which  may  occur  during  the  entire  term  for  which  his 
substitute  has  been  accepted  by  the  Government,  provided 
the  substitute  be  so  long  not  liable  to  draft.  If,  for  ex- 
ample, his  substitute  is  accepted  as  a  three  years  volunteer, 
and  remain  so  long  not  liable  to  draft,  the  principal,  by 
the  provision  of  the  law  of  1864  just  referred  to,  is  insured 
against  the  risk  of  being  drafted  during  the  whole  period 
for  which  his  substitute  enlisted,  no  matter  how  many 
drafts  may  occur  between  the  enlistment  of  the  substitute 
and  the  expiration  of  his  term  of  service.  But  the  Gov- 
ernment, under  this  provision,  is  to  be  at  no  expense  in 
consequence  of  the  authorized  substitution  of  one  indi- 
vidual for  another  in  the  draft.  The  party  who  desires  to 
avail  himself  of  the  benefit  of  the  privilege  conferred  by 
the  law,  is  properly  and  justly  required  to  compensate  the 
substitute. 

Such  being  the  provision  of  the  law  of  1864,  on  the 
subject  of  "  substitutes  "  furnished  in  anticipation  of  a  draft, 
the  law  of  March  3, 1865,  provides  (in  its  23d  section)  as 
follows:  "  That  any  person  or  persons  enrolled  in  any  sub- 
district  may,  after  notice  of  a  draft  and  before  the  same 
shall  have  taken  place,  cause  to  be  mustered  into  the  ser- 
vice of  the  United  States,  such  number  of  recruits  not 
subject  to  draft  as  they  may  deem  expedient,  which  recruits 
shall  stand  to  the  credit  of  the  persons  thus  causing  them 
to  be  mustered  in,  and  shall  be  taken  as  substitutes  for 
such  persons  or  so  many  of  them  as  may  be  drafted*  to 
the  extent  of  the  number  of  such  recruits,  and  in  the  order 
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designated  by  the  principals  at  the  time  such  recruits  are 
thus  as  aforesaid  mustered  in." 

It  is  clear  that  this  enactment  provides  for  quite  another 
case  than  that  contemplated  by  the  provision  adverted  to 
in  the  statute  of  1864,  and  confers  upon  an  enrolled  per- 
son a  privilege  entirely  distinct  from  that  given  to  him  by 
that  statute,  of  which  he  may  avail  himself  at  his  option, 
in  preference  to  the  privilege  conferred  by  the  act  of  1864. 
Under  the  provision  of  the  23d  section  of  the  act  of  March 
8,  1865,  he  may,  in  advance  of  a  draft,  "cause  to  be  mus- 
tered into  the  service "  a  "  recruit  not  subject  to  draft," 
which  "recruit"  will  "stand  to  the  credit"  of  the  enrolled 
person  causing  him  to  be  mustered  in,  in  the  event  of  the 
principal  being  drafted,  and  will  be  taken  ou  the  happening 
of  that  contingency  as  a  substitute  for  such  principal.  But 
the  "  credit"  shall  avail  him  only  for  the  particular  draft 
in  advance,  and  in  anticipation  of  which  he  may  have 
secured  the  "recruit." 

There  is  no  provision  in  the  act  of  1865  that  the  person 
furnishing  a  "recruit"  under  the  23d  section  shall  be  "ex- 
empt from  draft"  during  the  time  for  which  the  recruit 
may  have  been  accepted  and  enlisted.  But  the  only  bene- 
fit which  a  person  so  furnishing  a  recruit  derives  under  the 
act  of  1865,  is  the  securing,  in  the  event  of  his  being  drafted, 
a  "credit"  on  the  particular  draft  in  anticipation  of  which 
the  recruit  may  have  been  furnished.  The  "  recruit"  may 
be  mustered  into  service  for  three  years,  and  jet  as  a  sub- 
stitute he  can  only  avail  the  person  who  caused  him  to  be 
mustered  in  for  and  with  respect  to  the  one  draft  before 
and  in  anticipation  of  which  he  was  obtained.  The  lia- 
bility of  the  principal  to  be  drafted  at  any  other  drafts, 
occurring  after  the  mustering  in  of  the  "recruit"  and 
during  the  term  of  his  service,  is  not  at  all  affected.  There 
is  manifestly,  therefore,  no  conflict  between  the  respective 
sections  of  the  acts  of  1864  and  1865,  to  which  you  have 
called  my  attention.  One  does  not  impinge  upon  or  even 
cross  the  path  of  the  other.  They  give  different  and  dis- 
tinct rights  and  privileges  to  the  citizen  liable  to  draft. 
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He  has  the  alternative  course  to  pursue  before  any  draft, 
either  to  buy  a  "  substitute  "  and  secure  him  to  be  mustered 
in,  and  thus  obtain  exemption  from  the  draft  during  the 
entire  term  of  the  enlistment  of  the  substitute,  if  the  latter 
be  so  long  not  liable  to  draft,  or  obtain  credit  for  such 
recruit  in  case  he  should  be  drafted,  subjecting  himself, 
however,  to  the  liability  of  being  compelled  to  repeat  the 
operation  at  every  succeeding  draft  that  may  be  ordered 
by  the  President. 

Chiefly,  I  suppose,  the  design  of  the  provision  of  the  act 
of  1865  was  to  offer  inducement,  and  present  a  stimulus, 
to  numbers  or  associations  of  individuals  in  any  sub-district, 
before  the  liability  of  any  of  them  became  fixed  by  a  draft, 
to  obtain  volunteer  recruits  for  the  army.  Congress,  in 
this  law,  offers  "such  associations  a  premium  to  use  their 
exertions  to  fill  up  the  armies.  It  says  to  the  residents  of 
the  multitudinous  counties,  townships,  wards  and  precincts 
throughout  the  country,  "organize  yourselves  into  recruit- 
ing societies,  induce  volunteers  to  enlist  into  the  service 
before  the  draft,  pay  them  such  amounts  of  bounty  as  you 
may  be  able  to  raise  by  your  contribution  to  the  recruiting 
funds  of  your  several  districts,  and  when  they  have  been 
enlisted  into  the  service,  the  volunteers  you  may  have 
raised  will  stand  to  the  credit  of  as  many  of  you  as  may 
happen  to  be  drafted  to  the  extent  of  the  number  of  the 
recruits  in  the  order  designated  at  the  time  the  recruits  are 
mustered  in." 

Such  is  the  declaration  and  promise  of  the  new  law. 
Its  policy  is  to  encourge  recruiting,  not  the  procuration  of 
substitutes;  to  induce  the  public  to  organize  associations 
for  the  advancement  of  volunteering,  rather  than  the  pur- 
chase of  substitutes. 

In  enacting  the  new  law,  and  inaugurating  this  new 
policy,  Congress,  however,  has  not  taken  away  the  right 
of  the  enrolled  person,  before  the  draft,  to  furnish  a  sub- 
stitute, with  the  qualification  before  stated,  and  thus  secure 
his  exemption  from  draft  during  the  time  for  which  his 
substitute  shall  have  been  accepted.    He  still  has  it  in  his 
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power  to  exercise  that  right  in  preference  to  the  right  con- 
ferred by  the  23d  section  of  the  act  of  March  3/1865,  of 
obtaining  a  recruit  previous  to  each  draft  as  it  may  occur, 
and  securing  thereby  a  "  credit "  in  the  event  of  his  being 
drafted. 

I  am  of  opinion,  therefore,  that  the  23d  section  of  the 
act  of  March  3,  1865,  does  not  supersede  the  4th  section 
of  the  act  of  February  24,  1864. 

The  second  question  which  you  have  referred  to  me  is, 
whether  the  "  recruits  "  which  are  "  to  be  taken  as  substi- 
tutes," are  to  be  considered  and  borne  upon  the  muster 
rolls  and  records  of  the  provost  marshal  general's  office  as 
other  volnnteer  recruits  which  are  obtained  at  the  expense 
of  the  United  States,  or  as  substitutes  which  are  furnished 
at  the  cost  of  the  principals? 

I  am  of  opinion  that  the  "  recruits,'*  whom  persons  en- 
rolled in  any  sub-district  "  may  cause  to  be  mustered  into 
the  service  of  the  United  States,"  in  pursuance  of  the  23d 
section  of  the  act  of  March  3, 1865,  are  to  be  considered  and 
treated  as  other  volunteers  who  are  obtained  at  the  expense 
of  the  United  States.  It  will  be  observed  from  tho  analysis 
of  the  law  contained  in  the  foregoing  remarks,  that  the  idea 
involved  in  the  law  of  1864  is  substitution,  while  the  idea 
of  the  law  of  1865  is  crediting.  The  section  of  the  act  of 
1865  under  consideration  does  not  speak  of  the  "  recruits" 
in  question  as  "  substitutes,"  but  declares  that  they  "  shall 
be  taken  as  substitutes"  for  tho  persons  who  cause  them 
to  be  mustered  in.  They  are  not  substitutes,  but  only  of 
the  nature  of  substitutes.  Their  primary  and  essential 
character  under  the  law  is  that  of  "credits"  for  their  pro- 
curers or  principals,  and  this  description  is  the  first  de- 
scription given  of  them  in  the  section  in  question,  for  after 
saying  "which  recruits  shall  stand  to  the  credit  of  the 
persons  thus  causing  them  to  be  mustered  in,"  the  section 
proceeds,  "  and  shall  be  taken  as  substitutes  for  such  per- 
sons, or  so  many  of  them  as  may  be  drafted,  to  the  extent 
of  the  number  of  such  recruits."  A  critical  study  of  the 
words  of  the  statute  thus  developes  the  fundamental  idea 
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which  I  have  supposed  from  other  indications  was  intended 
to  be  embodied  in  the  law.  The  "recruits"  who  are  to 
"stand  to  the  credit"  of  the  enrolled  persons  causing  them 
to  be  mustered  in  before  the  occurrence  of  a  draft,  I  am 
of  opinion  then,  are  to  be  considered  as  other  volunteer 
recruits  which  are  obtained  at  the  expense  of  the  United 
States,  and  not  as  substitutes,  in  the  ordinary  sense  of  that 
term,  which  are  furnished  at  the  cost  of  the  principals* 
I  apa,  sir,  very  respectfully, 

Your  obedieat  servant, 

JAMES  SPEED. 
Hon.  E.  M.  Stanton, 

Secretary  of  War. 


CREDIT  OF  RECRUITS  IN  THE  DRAFT. 

Rules  for  determining  the  "actual  residence"  of  recruits  with  reference 
to  the  execution  of  the  14th  section  of  the  act  of  March  8, 1865,  to  pro- 
vide for  enrolling  and  calling  out  the  national  forces. 

Attorney  General's  Office, 

March  15, 1865. 
Sir:  Upon  the  14th  section  of  the  act,  entitled  "An  iurt 
to  amend  the  several  acts  heretofore  passed  to  provide  for 
the  enrolling  and  calling  out  of  the  national  forces,"  which 
provides  as  follows :  "  That  hereafter  all  persons  mustered 
into  military  or  naval  service,  whether  as  volunteers,  sub* 
stitutes,  representatives,  or  otherwise,  shall  be  credited  to 
the  State,  ward,  township,  precinct,  or  other  enrollment 
sub-district  where  such  persons  belong  by  actual  residence, 
(if  such  persons  have  an  actual  residence  in  the  United 
States,)  q,nd  where  such  persons  were  or  shall  be  enrolled, 
(if  liable  to  enrollment,)  and  it  is  hereby  made  the  duty  of 
the  provost  marshal  general  to  make  such  rules  and  give 
such  instructions  to  the  several  provost  marshals,  boards  of 
enrollment,  and  mustering  officers,  as  shall  be  necessary 
fyr  the  faithful  enforcement  of  the  provisions  of  the  section, 
to  the  end  that  fair  and  just  credit  shall  be  given  to  every 
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section  of  the  country :  Provided,  That  in  any  call  for  troops 
hereafter,  no  county,  town,  township,  ward,  or  ejection 
district,  shall  have  credit  except  for  men  actually  furnished 
on  said  call,  or  the  preceding  call,  by  said  county,  town, 
township,  ward,  precinct,  or  election  district,  and  mustered 
into  the  military  or  naval  service  on  the  quota  thereof. " 

In  your  letter  of  the  12th  of  March,  you  ask  my  opinion 
on  the  following  points : 

First  As  to  the  meaning  of  the  words  "actual  resi- 
dence," as  employed  in  the  above  section,  and  the  proper 
mode  according  to  law  of  determining  the  actual  residence 
of  men  offering  for  recruits. 

Second.  When  the  "  actual  residence  "  of  the  recruit  is 
in  one  sub-district,  and  he  is  enrolled  in  a  different  sub- 
district,  where  shall  the  credit  be  given? 

Third.  In  cases  where  the  recruit  has  no  legal  domicil, 
or  actual  residence  in  any  enrollment  snb-district,  shall  he 
be  credited  to  the  sub-district  or  district  where  he  is  en- 
rolled, or  shall  he  be  allowed  to  select  his  locality  ? 

L  The  first  of  the  above  questions  may  be  divided  into 
two  parts :  first,  as  to  the  meaning  of  the  words  "  actual 
residence;"  and,  secondly,  as  to  the  proper  mode  of  ascer- 
taining the  "  actual  residence." 

It  is  very  difficult  to  give  a  test  by  which  the  question 
of  actual  residence  may  be  determined  in  each  particular 
case.  A  few  general  rules  may  be  given,  however,  by 
which  a  vast  majority  of  the  cases  can  be  readily  deter- 
mined. 

1.  Every  person  must  be  presumed  to  have  an  actual 
residence  somewhere. 

2.  A  man  can  have  but  one  actual  residence  at  one  and 
the  same  time. 

8.  A  residence  once  acquired  remains  until  another  is 
acquired. 

4.  The  place  of  a  man's  origin  is  that  of  his  actual  resi- 
dence until  he  acquires  another. 

5.  Minors  have  their  actual  residence  with  their  parents, 
or  guardians,  or,  if  apprentices,  with  their  masters. 


Digitized  by  VjOOQ iC 


170  HON.  JAMES  SPEED 

Credits  of  Recruits  in  the  Draft. 

6.  Adults  reside  at  the  places  of  their  dwelling.  A 
man's. dwelling  is  in  contradistinction  to  his  place  of  busi- 
ness, trade,  or  occupation.  He  dwells  at  the  place  he 
habitually  sleeps  or  passes  his  nights. 

7.  In  every  country  there  is  more  or  less  population 
floating  like  drift.  They  never  expect  to  remain  long  at 
any  place,  and  go. thence  whenever  and  wherever  the  hope 
of  employment  may  invite  or  fancy  dictate.  Such  persons 
have  their  actual  residence  in  the  community  in  which 
they  may  dwell  at  the  time  of  the  enrollment. 

As  to  the  mode  of  ascertaining  the  actual  residence  of  a 
recruit,  the  statute  gives  authority  to  the  provost  marshal 
general  to  make  such  rules  and  give  such  instructions  as 
will  enable  the  boards  of  enrollment  and  mustering  officers 
to  ascertain  the  facts  and  assign  the  credit  according  to 
the  truth  of  the  case.  In  most  cases  the  affidavit  of  the 
enrolled  man  would  determine  the  matter.  But,  as  it  is  a 
question  in  which  the  sub-districts  have  an  interest  as  well 
as  the  recruits,  and  as  recruits  may  for  bounties  or  bribes 
declare  contrary  to  the  fact  their  places  of  residence,  the 
rules  to  be  prescribed  should  admit  of  counter  proof. 

II.  My  opinion  is,  that  where  the  actual  residence  is  in 
one  sub-district  and  the  man  is  enrolled  in  a  different  sub- 
district,  the  credit  should  be  given  to  the  actual  district  of 
his  residence. 

The  whole  object  and  purpose  of  this  section  is  to  fix  a 
rule  by  which  places  are  to  receive  credits  for  enrolled 
men.  It  gives  a  rule  of  credit  to  the  State,  and  to  the 
ward,  township,  precinct,  or  other  enrollment  sub-district 
for  enrolled  men  only.  It  is  silent  as  to  how  or  where 
recruits  not  enrolled,  or  liable  to  be  enrolled,  are  to  be 
credited.  In  order  that  the  credit  may  be  made  according 
to  the  rule  in  this  section  prescribed,  the  man  must  not 
only  have  an  actual  residence,  but  he  must  be  enrolled. 
The  words  of  the  section,  "  and  where  such  persous  were 
or  shall  be  enrolled,"  relate  to  the  fact  of  enrollment  rather 
than  the  place  of  enrollment.  These  words  are  introduced 
to  announce  the  fact  of  enrollment,  and  not  to  affect  or 
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control  the  question  as  to  the  place  of  credit.  This  is 
manifest  from  the  context,  and  especially  from  the  words 
in  parenthesis,  just  following  those  above  quoted,  to  wit, 
(u  if  liable  to  enrollment.") 

III.  Nothing  else  appearing,  it  must  be  taken  for  granted 
that  the  actual  residence  is  the  place  of  enrollment,  and 
credit  given  accordingly.  If,  however,  it  should  be  made 
to  appear  that,  though  enrolled  in  a  particular  sub-district, 
the  person  has  no  actual  residence,  then  this  statute  fur- 
nishes no  rule  by  which  the  credit  can  be  given.  In  such 
case  the  credit  must  be  given  under  the  law  or  according 
to  the  rule  in  force  before  and  independently  of  this  act. 
I  am,  sir,  very  respectfully, 

•  Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Edwin  M.  Stanton, 

Secretary  of  War. 


REQUISITIONS   OP    SECRETARY    OF   THE    INTERIOR    ON 
INDIAN  APPROPRIATIONS. 

By  the  terms  of  the  Act  of  March  8,  1865,  "making  appropriations  for 
the  current  and  contingent  expenses  of  the  Indian  Department/'  &c, 
for  the  year  ending  June  80,  1866,  the  appropriations  therein  made  for 
the  relief  and  support  of  certain  refugee  Indians,  and  for  payment  of 
interest  on  non-paying  stock  held  in  trust  for  Indian  tribes,  can  be 
rightfully  drawn  upon  by  the  Secretary  of  the  Interior  before  the  com- 
mencement of  the  fiscal  year  ending  June  30,  1866. 

Attorney  General's  Office, 

March  22,  1865. 
Sir  :  On  the  3d  of  March,  1865,  the  President  of  the 
United  States  approved  "An  act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  de- 
partment, and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  for  the  year  ending  thirtieth  June,  eighteen 
hundred  and  sixty-six,  and  for  other  purposes."     This 
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statute,  which  thus  became  a  law  on  the  3d  day  of  March, 
1865,  in  its  6th  section,  authorizes  and  directs  the  Secre- 
tary of  the  Treasury  to  pay  to  the  Secretary  of  the  Interior 
the  sum  of  two  hundred  and  fifty  thousand  dollars  for  the 
relief  and  support  of  certain  refugee  Indians  who  have 
been  reduced  to  want  on  account  of  their  friendship  to  the 
Government;  and  also,  in  its  1st  section,  appropriates  the 
sum  of  $446,238  50  "  for  payment  of  interest  on  one  mil- 
lion six  hundred  and  ninety  thousand  three  hundred  dol- 
lars, non-paying  stock  held  by  the  Secretary  of  the  Interior 
in  trust  for  various  Indian  tribes,  up  to  and  including  the 
interest  payable  July  1,  1866." 

The  Secretary  of  the  Interior  having  drawn  a  requisition 
upon  your  Department  for  the  payment  at  once  of  a  por- 
tion of  these  respective  funds,  the  question  you  submit  for 
my  consideration  and  opinion  is,  whether  or  not  the  respec- 
tive appropriations  on  which  you  are  requested  to  cause  a 
warrant  to  be  issued  "  can  rightfully  be  drawn  upon  before 
the  commencement  of  the  next  fiscal  year?"  This  ques 
tion  is,  in  effect,  whether  the  respective  sums  of  money 
appropriated  by  Congress  for  the  purpose  indicated  in 
those  provisions  of  the  act  of  March  3,  1865,  to  which  I 
have  referred,  are  presently  payable  to  the  Secretary  of 
the  Interior,  the  head  of  the  Department  charged  with  the 
administrative  control  and  disposition  of  the  money,  or 
are  not  payable  to  that  officer,  by  the  terms  of  the  act  of 
Congress,  until  the  beginning  of  the  next  fiscal  year.  If, 
by  the  terms  of  the  statute,  they  are  presently  payable  to 
the  Secretary  of  the  Interior,  then  they  may  "  rightfully 
be  drawn  upon  "  now,  and  the  warrant  requested  should 
be  issued ;  but  if  Congress  in  the  statute  has  expressed  its 
will  that  the  moneys  in  question  are  not  payable  and  should 
not  be  paid  out  of  the  Treasury  until  the  1st  of  July  next, 
then  the  Secretary  of  the  Interior  has  no  authority  now  to 
control  them,  and  you  hfcve  no  power  to  draw  the  required 
warrant  until  that  time. 

This  question  of  the  intention  of  Congress — what  the 
Legislature  has  declared  and  ordained  in  respect  to  the 
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point  of  time  at  which  the  moneys  in  question  are  payable 
from  the  Treasury — must  be  solved  by  an  examination 
arid  consideration  exclusively  of  the  words  it  has  employed, 
the  language  of  the  particular  provisions  making  the  ap- 
propriations, as  well  as,  so  far  as  they  are  pertinent,  of  the 
provisions  which  accompany  them  in  the  statute.  ,  "What, 
then,  looking  at  the  words  of  the  act — of  the  whole  act  in 
the  way  I  have  indicated — has  Congress  ordained  in  respect 
to  the  sum  of  $250,000  to  be  applied  for  the  relief  and 
support  of  certain  destitute  loyal  and  refugee  Indians,  as 
well  as  in  respect  to  the  sum  of  $446,433  50  to  be  applied 
in  payment  of  interest  on  the  non-paying  stock  held  in 
trust  by  the  Seqretary  of  the  Interior  for  various  Indian 
tribes.  This  statute,  which  became  a  law  by  the  Presi- 
dent's approval  on  the  3d  of  March,  1865,  is  an  act  making 
appropriations  for  certain  expenses  of  the  Indian  Depart- 
ment, and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes  for  the  year  ending  June  30, 1866,  and  for 
other  purposes.  One  of  the  purposes  sought  to  be  accom- 
plished by  the  statute  is  the  relief  and  support  of  individ- 
ual members  of  certain  Indian  tribes  who  have  been  driven 
from  their  homes  and  reduced  to  want  on  account  of  their 
friendship  to  the  Government,  and  the  effect  of  the  6th 
section  is  to  provide  how,  the  ways  and  means  by  which, 
that  purpose  is  to  be  in  part  accomplished.  Its  provision 
is,  th&t  the  Secretary  of  the  Treasury  shall,  in  lieu  of  the 
bonds  for  the  sum  of  $250,000  appropriated  for  the  use  of 
the  Choctaw  Indians  by  the  act  of  March  2, 1861,  pay  to 
the  Secretary  of  the  Interior  $250,000  for  the  relief  and  sup- 
port of  individual  members  of  Cherokee,  Creek,  Choctaw, 
Chickasaw,  Seminole,  Wachita,  and  other  affiliated  tribes 
of  Indians  who  have  been  driven  from  their  homes  and 
reduced  to  want  on  account  of  their  friendship  to  the  Gov- 
ernment, as  contemplated  by  the  provisions  of  the  act  of 
July  5,  1862.  By  means,  then,  of  this  sum  of  money, 
which  Congress  directs  the  Secretary  of  the  Treasury  to 
pay  to  the  Secretary  of  the  Interior,  relief  and  support  are 
to  be  afforded  to  the  destitute  loyal  refugees  belonging  to 
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the  tribes  of  Indians  named,  as  contemplated  by  the  pro- 
visions of  the  act  of  July  5, 1862. 

Now  I  perceive,  let  me  say,  not  a  word  in  all  this  pro- 
vision from  which  it  can  be  inferred  that  Congress  intended 
that  the  Secretary  of  the  Treasury  should  not  make  the 
payment  to  the  Secretary  of  the  Interior  that  is  enjoined 
and  directed  until  the  commencement  of  the  next  fiscal 
year.  "  The  Secretary  of  the  Treasury,"  says  the  law,  "is 
hereby  authorized  and  directed  to  pay  to  the  Secretary  of 
the  Interior  two  hundred  and  fifty  thousand  dollars."  What 
word  is  there  in  this  provision  that  shows  that  the  direc- 
tion is  not  to  take  effect,  nor  to  be  binding  on  the  Secre- 
tary of  the  Treasury,  until  three  months  and  more  hence? 
The  direction  to  the  Secretary  of  the  Treasury  is  to  do  the 
thing  required  by  the  statute  at  once  upon  the  act  becom- 
ing a  law.  It  became  a  law  on  the  3d  of  March,  1865. 
Within  a  reasonable  time,  then,  after  the  3d  of  March, 
1865,  it  became  the  duty  of  the  Secretary  of  the  Treasury 
to  make  the  payment  authorized  and  directed  by  the  stat- 
ute. The  Secretary  of  the  Interior  asks  that  you  now 
comply  with  the  directions  of  the  statute.  I  think,  there- 
fore, that  he  has  authority  to  make  the  request,  and  that 
it  is  your  duty  to  grant  it. 

If  there  were  nothing,  then,  on  the  face  of  the  6th  sec- 
tion but  the  words  to  which  I  have  referred,  I  should  be 
of  opinion  that  the  duty  enjoined  upon  you  by  the  imper- 
ative terms  of  the  act  is  presently  performable,  and  that 
its  performance  should  not  be  postponed  until  any  future 
time,  unless,  indeed,  I  could  find  some  other  controlling 
provision  in  the  law  which  indicated  a  contrary  intention 
on  the  part  of  Congress.  But,  besides  the  words  I  have 
quoted,  there  are  spread  on  the  face  of  the  6th* section 
references  to  antecedent  legislation  which  show  clearly  and 
distinctly  that  Congress  in  this  enactment  was  looking  to 
the  past  rather  than  to  the  future,  and  legislated  in  regard 
to  subjects-matter  which  had  already  been  and  were  then 
of  legislative  and  administrative  cognizance  and  action. 
I  allude  to  the  reference,  on  the  face  of  the  6th  section,  to 
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the  act  of  March  2, 1861,  and  to  the  act  of  July  5, 1862, 
whigh  I  cannot  now  pause  to  analyze  and  consider.  They 
more  or  less  peculiarly  concern  another  question  which  it 
is  not  for  you  nor,  now,  for  me  to  decide— the  question, 
namely,  of  the  proper  disposition  of  the  fund  after  the 
Secretary  of  the  Interior  shall  obtain  control  over  it.  That 
question  is  one  for  the  exclusive  determination  of  the  Sec- 
retary of  the  Interior,  and  is  not  presented,  as  it  could  not 
be  by  you,  for  my  consideration.  I  now  refer,  in  this 
cursory  way,  to  what  is  mentioned  in  the  section  concern- 
ing the  act  of  1861  and  1862,  because  the  mention  of  them 
gives  countenance  and  aid  to  the  interpretation  of  the  sec- 
tion, obtained  from  the  simple  enacting  words  in  which 
the  intention  of  Congress  has  been  clothed. 

But  it  may  be  supposed  that  the  fact  that  Congress  has 
seen  fit  to  introduce  the  provision  contained  in  the  6th 
section  of  the  act  into  "An  act  making  appropriations  for 
the  current  and  contingent  expenses  of  the  Indian  depart- 
ment, and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  30, 1866,"  supports 
the  position  that  the  money  directed  to  be  paid  by  your 
Department  to  the  Secretary  of  the  Interior  is  not  liable 
to  be  drawn  from  the  Treasury  until  the  beginning  of  the 
fiscal  year  for  which  the  general  appropriations,  contained 
in  the  act,  are  made.  Whatever  effect  may  be  given  to 
the  general  provisions  of  the  statute  making  appropria- 
tions of  money  for  the  ordinary  current  and  contingent 
expenses  of  the  Indian  department,  and  to  meet  the 
periodically  recurring  obligations  of  treaty  stipulations 
with  the  Indians — whether  under  those  provisions  the 
moneys  appropriated  are  contemplated  by  the  act  as  liable 
to  be  drawn  from  the  Treasury  until  the  fiscal  year  begins, 
or  not,  and  on  this  question  I  give  no  opinion — I  am  clear 
in  the  opinion  that  the  general  scope  and  nature  of  the  act, 
whatever  may  be  their  effect,  have  and  can  have  in  law  no 
such  operation  as  is  attributed  to  them  upon  the  provis- 
ions of  the  section  under  consideration.  The  act  makes 
appropriations  as  well  for  the  general  purposes  indicated 
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in  the  preamble  of  the  statute,  "  for  other  purposes."  It 
positively  directs  in  the  6th  section  the  payment  in  ques- 
tion to  be  made — a  payment  for  a  special  and  peculiar 
object;  and  I  think  the  section  under  consideration  must 
be  construed,  as  if  it  stood  on  the  statute  book,  together 
with  its  accompanying  sections,  the  5th  and  7th,  in  the 
form  of  a  separate  act,  unaffected  by  the  foregoing  sec- 
tions described  in  the  first  words  of  the  preamble.  8o 
considering  it,  I  suppose,  no  one  can  doubt  what  is  its 
meaning,  and  what  effect  is  to  be  attributed  to  it. 

The  Secretary  of  the  Interior  also  requests  you  to  cause 
a  warrant  to  be  issued  for  a  portion  of  the  amount  appro- 
priated by  Congress  for  "  payment  of  interest  on  one  mil- 
lion six  hundred  and  ninety  thousand  three  hundred  dol- 
lars, non-paying  stock  held  by  the  Secretary  of  the  Interior 
in  trust  for  various  Indian  tribes." 

I  am  of  opinion  that  the  amount  of  this  appropriation 
may  be  taken  from  the  Treasury  before  the  beginning  of  the 
fiscal  year  on  the  requisition  of  the  Secretary  of  the  Inte- 
rior. Some  of  the  observations  I  have  made,  in  comment- 
ing upon  the  6th  section  of  the  act,  are  applicable  to  the 
provisions  of  the  law  by  authority  of  which  the  Secretary 
of  the  Interior  claims  that  a  portion  of  the  money  em- 
braced in  his  requisition  may  now  be  issued  from  the  Treas- 
ury. I  perceive  nothing  in  the  statute  which  postpones 
the  vesting  in  the  Secretary  of  the  Interior  of  the  power 
conferred  by  the  statute  to  draw  upon  the  appropriation 
in  question  until  the  beginning  of  the  next  fiscal  yew. 
Congress  had  absolute  power  to  indicate  and  ordain  the 
time  when  the  money,  which  it  intended  should  be  applied 
to  the  payment  of  interest  on  non-paying  Indian  trust 
stocks,  should  come  under  the  control  of  the  head  of  the 
Interior  Department;  and,  if  it  had  intended  that  the 
money  so  to  be  appropriated  should  remain  in  the  Treas- 
ury and  beyond  the  control  of  that  Department  until  the 
next  fiscal  year  began,  it  would  have  been  extremely  easy 
for  the  Legislature  to  have  given  unequivocal  expression 
of  its  will  to  that  effect    Finding  in  the  act  no  evidence 
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of  Bach  a  legislative  intention,  I  am  constrained  to  hold, 
by  force  of  a  general  and  fundamental  principle,  that  the 
enactment  takes  effect  at  and  from  its  date  upon  the 
moneys  in  the  Treasury  of  the  United  States,  to  the  extent 
of  the  amount  appropriated  for  the  purpose  indicated,  and 
that  the  moneys  may  to  that  extent  lawfully  be  drawn 
upon  from  the  date  of  the  statute  by  the  Secretary  of  the 
Interior. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury 


CBEDITS  ON  THE  DBAFT  UNDER  PRESIDENT'S  CALL  FOR 
TROOPS  OP  DECEMBER  19,  1864. 

The  14th  section  of  the  Act  of  March  8, 1866,  amendatory  of  the  several 
acts  to  provide  for  enrolling  and  calling  out  the  national  forces,  is  appli- 
cable to  the  call  for  troops  made  by  the  President  on  December  19, 1864. 

Attorney  General's  Office, 

March  24, 1865. 

Sib  :  In  your  letter  of  the  22d  instant  you  ask  whether 
the  14th  section  of  the  act  approved  March  3, 1865,  enti- 
tled "  An  act  to  amend  the  several  acts  heretofore  passed 
to  provide  for  the  enrolling  and  calling  out  the  national 
forces,  and  for  other  purposes,"  is  applicable  to  the  call 
for  troops  made  by  the  President,  December  19,  1864. 
The  section  is  as  follows: 

"  That  hereafter  all  persons  mustered  into  the  military 
or  naval  service,  whether  as  volunteers,  substitutes,  repre- 
sentatives or  otherwise,  shall  be  credited  to  the  State  and 
to  the  ward,  township,  precinct,  or  other  enrollment  sub- 
district,  where  such  persons  belong  by  actual  residence, 
(if  such  persons  have  an  actual  residence  in  the  United 
States,)  and  where  such  persons  were  or  shall  be  enrolled, 
vol.  xi.— 12 
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(if  liable  to  enrollment) ;  and  it  is  hereby  made  the  duty 
of  the  provost  marshal  general  to  make  such  rules  and 
give  such  instructions  to  the  several  provost  marshals, 
boards  of  enrollment,  and  mustering  officers,  as  shall  be 
necessary  for  the  faithful  enforcement  of  the  provisions  of 
this  section,  to  the  end  that  fair  and  just  credit  shall  be 
given  to  every  section  of  the  country.  Provided:  That  in 
any  call  for  troops  hereafter  no  county,  town,  township, 
ward,  precinct,  or  election  district,  shall  have  credit  except 
for  men  actually  furnished  on  said  call,  or  the  preceding 
call,  by  said  county,  town,  township,  ward,  precinct,  or 
election  district,  and  mustered  into  the  military  or  naval 
Bervice  on  the  quota  thereof." 

The  29th  section  makes  the  act  take  effect  from  and 
after  its  passage. 

The  14th  section  furnishes  the  rule  by  which  men,  when 
mustered  into  the  military  or  naval  service,  are  to  be  cred- 
ited to  the  various  localities  from  which  they  may  come. 

The  16th  section  furnishes  the  rule  by  which  credits  are 
to  be  given  when  computing  for  the  quotas  of  the  various 
draft  districts.  But  the  15th  section  has  a  proviso  which 
expressly  prohibits  the  application  of  the  rule  therein  given 
to  the  pending  draft.  From  the  fact  that  there  is  no  such 
proviso  to  the  14th  section,  it  would  seem  that  it  was 
intended  that  credits  should  be  given  when  mustering  in 
under  the  pending  call. 

But  the  14th  section  has  a  proviso,  the  peculiar  language 
of  which  would,  at  first  blush,  6eem  to  favor  the  idea  that 
Congress  intended  that  the  rule  in  that  section  prescribed 
should  be  future  to  the  pending  call,  and  not  future  to  the 
passage  of  the  act  That  proviso  declares  that  credit  shall 
not  be  given  except  for  men  actually  furnished  on  said 
call,  or  the  preceding  call.  The  manifest  purpose  of  the 
proviso  is  to  limit  the  time  within  which  a  credit  may  be 
demanded. 

This  section  must  be  regarded  as  taking  effect  from  the 
passage  of  the  act,  unless  6uch  a  construction  is  inconsist- 
ent with  or  forbidden  by  other  parts  of  the  act.     I 
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As  it  is  stated  in  my  opinion  to  you  of  the  13th  March, 
it  appears  from  the  face  of  this  act  that  at  the  time  it  was 
passed  there  was  a  pending  draft  under  a  call  for  troops  in 
December,  18(}4,  and  it  is  carefully  provided  that  nothing 
in  the  act  shall  operate  to  postpone  the  pending  draft,  or 
interfere  with  the  quotas  assigned  therefor.  Now  the  rule 
for  giving  credits  at  the  time  of  mustering  in  will  not  post- 
pone the  present  draft,  or  interfere  with  the  quotas  as- 
signed therefor.  It  seems  to  me  that  there  is  nothing  in  the 
act  that  prevents  the  application  of  the  14th  section  to  the 
present  draft,  unless  it  may  be  the  proviso  thereto.  It  was 
intended  by  that  proviso  simply  to  limit  the  time  within 
which  credits  might  be  claimed,  and  not  to  postpone  the 
application  of  the  rule  of  credits  when  mustering  in  to 
future  calls. 

I  am  of  the  opinion  that  the  14th  section  of  said  act  is 
applicable  to  the  call  for  troops  made  by  the  President  on 
the  19th  December,  1864. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Edwin  M.  Stanton, 

Secretary  of  War. 


PRESIDENTS  POWER  TO  APPOINT  TO  OFFICE. 

Where  the  President  made  a  temporary  appointment  of  a  Collector  of 
Internal  Revenue  during  a  recess  of  the  Senate,  and  no  nomination  was 
made  during  the  next  regular  session,  or  during  an  extra  session  called 
thereafter,  it  was  held  that  the  President,  after  the  adjournment  of  the 
extra  session,  might  fill  the  vacancy  by  a  second  temporary  appoint- 
ment. 

Attorney  General's  Office, 

March  25, 1865. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  this  date. 

It  appears  that  on  the  8th  day  of  July,  1864,  a  few  days 
after  the .  adjournment  of  Congress,  a  commission  was 
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issued  by  the  President  appointing  Peter  McGough  col- 
lector of  internal  revenue  for  the  20th  district  of  Pennsyl- 
vania, under  which  Mr.  McGough  qualified  and  entered 
upon  the  duties  of  his  office.  The  commission  of  McGough 
expired  on  the  3d  day  of  March  last,  that  being  the  last 
day  of  the  succeeding  session  of  the  Senate.  There  was  a 
called  session  of  the  Senate  on  the  4th  of  March. 

By  an  unfortunate  oversight  by  one  of  the  clerks  in  your 
Department  the  name  of  McGough  was  not  sent  into  the 
session  which  succeeded  his  appointment,  nor  the  called 
session. 

You  ask  me  whether,  under  that  state  of  facts,  the  Pres- 
ident  can  now  fill  the  vacancy  ? 

According  to  the  opinions  of  my  predecessors  in  thie 
office,  and  in  which  I  concur,  he  can  fill  the  vacancy.  (Sec 
Opinions  of  Attorney  General  Wirt,  1  Opins.,  631;  of 
Attorney  General  Taney,  2  O.pins.,  521 ;  Attorney  General 
Legare,  3  Opins.,  673;  Attorney  General  Nelson,  4  Opins., 
523.) 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 


PAYMENT  OF  GOVEBNMENT  CREDITORS  IN  BONDS. 

Under  the  Act  of  March  8, 1866,  "to  provide  ways  and  means  for  the 
support  of  the  Government,'1  the  Secretary  of  the  Treasury  has  the 
option  to  pay  contractors  for  materials  and  supplies  the  amount  of 
money  called  for  hy  the  requisitions,  or  to  give  such  contractors  honds 
issued  under  authority  of  the  act,  when  they  have  expressed  a  desire  to 
subscribe  to  the  loan  thereby  authorized. 

Attorney  General's  Office, 

March  80, 1865. 
Sir  :  On  the  28th  day  of  March,  1865,  the  Secretary  of 
the  Treasury  addressed  to  you  the  following  letter : 
"  In  order  to  expedite  the  payment  of  the  public  credi- 
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tors  of  the  War  Department,  I  have  authorized  J.  Cooke 
&  Co.,  in  cases  where  it  can  be  done  without  jeopardizing 
subscriptions,  to  make  arrangements  whereby  parties  hold- 
ing vouchers,  complete  in  all  respects,  ready  for  payment, 
and  only  waiting  the  receipt  of  moneys  by  the  proper  dis- 
bursing officers,  to  agree  with  such  creditors  to  receive,  in 
whole  or  in  part,  seven  and  three-tenth  notes  in  liquida- 
tion of  such  indebtedness.  This  arrangement  precludes  the 
charging  of  any-commission,  discount,  percentage,  or  other 
expense  to  the  holders  of  such  vouchers,  whereby  any 
profit  is  derived  by  Messrs.  Cooke  &  Co.,  who  act  simply 
as  the  agents  of  the  Government.  Whatever  arrangement 
is  made  is  to  be  communicated  in  full  to  this  Department, 
so  that,  if  approved  by  me,  you  may  be  requested  to  issue 
a  requisition  in  fulfillment  of  such  agreement. 

"  Arrangements  have  been  made  in  accordance  with  the 
authority  given  Mr.  Cooke,  for  the  payment  of  vouchers 
on  account  of  clothing  and  equipage  to  the  extent  of 
$13,629,397  78,  and  I  respectfully  request  that  requisitions 
for  the  several  amounts,  as  shown  by  the  enclosed  sched- 
ule, may  be  issued ;  and  that  instructions,  in  the  forms 
enclosed,  to  the  several  quartermasters  may  be  given  by 
your  Department. 

"  I  hope  by  this  means  to  further  the  interests  of  the 
Treasury,  and  certainly  of  the  War  Department,  by  the 
more  prompt  payment  of  its  vouchers  than  for  sometime 
heretofore.  May  I  ask  your  immediate  sanction  and  di- 
rection for  the  issuing  and  signing  of  the  requisitions." 

The  schedule  mentioned  in  the  letter  was  not  sent 
with  it. 

You  ask  whether  the  mode  of  payment  thus  proposed 
by  the  Secretary  of  the  Treasury  is  in  conformity  with 
law. 

This  arrangement  is  predicated  upon  an  act  of  Congress 
entitled  "  An  act  to  provide  ways  and  means  for  the  sup- 
port of  the  Government,"  approved  March  8, 1865. 

The  first  section  of  that  act  authorizes  the  Secretary  of 
the  Treasury  to  borrow,  in  addition  to  the  sums  heretofore 
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authorized,  "  any  sums  not  exceeding  in  the  aggregate  six 
hundred  millions  of  dollars;"  and  to  issue  therefor  interest 
bearing  bonds.  In  the  second  section  the  Secretary  of  the 
Treasury  is  authorized,  "at  his  discretion,  to  issue  the 
bonds  or  treasury  notes  provided  for  in  this  act,  for  any 
requisitions  for  materials  or  supplies  which  shall  have  been 
made  by  the  appropriate  department  or  officer  upon  the 
Treasury  of  the  United  States,  on  receiving  notice  in  writ- 
ing through  the  department  or  office  making  the  requisi- 
tion that  the  owner  of  the  claim  for  which  the  requisition 
issued  desires  to  subscribe  for  an  amount  of  loan  that  will 
cover  said  requisition  or  any  part  thereof." 

This  act  does  not  authorize  any  department,  in  contract- 
ing for  supplies  or  materials,  to  agree  to  pay  therefor  in 
the  bonds  or  notes  provided  for  in  the  act,  nor  does  it  au- 
thorize any  department,  where  material  and  supplies  have 
beeh  furnished,  to  make  a  requisition  for  anything  but 
money.  All  requisitions  must  be  for  money,  but  the  cred- 
itor may,  through  the  department  or  office  to  which  he 
furnished  the  materials  or  supplies,  give  notice  to  the 
Treasury  Department  that  he  wishes  to  subscribe  for  an 
amount  of  the  loan  that  will  cover  his  requisition,  or  any 
part  thereof.  It  is  the  duty  of  the  department  or  office 
making  the  requisition  to  inform  the  Treasury  Department 
in  writing  of  the  fact  of  such  desire.  Then  the  Secretary 
of  the  Treasury  may  or  may  not  comply,  at  his  discretion, 
with  the  wish  of  the  creditor. 

After  a  creditor  of  the  Government  for  supplies  or  ma- 
terials has  signified  his  desire  to  subscribe  for  the  loan  for 
his  whole  claim,  or  any  part  thereof,  he  is  bound  thereby. 
He  must  take  the  bonds  or  the  money,  at  the  option  of  the 
Secretary  of  the  Treasury.  Hence  it  would  seem  to  me 
to  be  right  and  proper  that  the  department  issuing  the 
requisition  and  giving  the  notice  should  have  some  me- 
morial of  the  request  to  subscribe  to  the  loan.  The  de- 
partments or  offices  making  requisitions  for  supplies  or 
materials  should,  by  appropriate  regulations,  say  to  whom 
the  requests  to  subscribe  to  the  loan  should  be  made, 
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and  by  whom,  and  in  what  form  notice  thereof  should 
be  given  to  the  Treasury  Department. 

The  result  of  all  of  which  is,  if  the  War  Department  is 
satisfied  that  the  holders  of  the  claims  mentioned  in  the 
communication  of  the  Secretary  of  the  Treasury  desire  to 
subscribe  to  the  loan  provided  for  in  the  act  aforemen- 
tioned, it  is  the  duty  of  that  Department  to  give  the  notice. 
I  cannot  see  that  the  fact  of  the  evidence  of  request  com- 
ing from  or  through  J.  Cooke  &  Co.,  or  any  one  else,  can 
affect  or  vary  the  rights  and  duties  of  the  Department. 

If  the  Secretary  of  the  Treasury  in  his  letter  asks  that 
the  requisitions  should  be  for  bonds,  of  course  you  cannot 
so  make  them.  As  has  been  said  before,  all  requisitions 
must  be  made  for  money;  and  when  the  owner  of  a  claim 
desires  to  invest  it  in  a  loan,  and  the  Department  is  satis- 
fied thereof,  notice  of  that  fact  should  be  given  to  the  Sec- 
retary of  the  Treasury. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Edwin  M.  Stanton, 

Secretary  of  War. 


BONDS  FOB  PACIFIC  RAILROAD  COMPANY. 

Authority  of  the  several  attorneys  and  agents  of  the  Pacific  Bailroad 
Company  to  receive  and  assign  the  bonds  deliverable  to  the  Company 
under  acts  of  July  1, 1862,  and  July  20, 1864. 

Attorney  General's  Office, 

April  1, 1865. 
Sir;  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  27th  ultimo,  in  which  you  state  that  the 
bonds  authorized  to  be  issued  to  the  Pacific  Bailroad  Com* 
pany  in  obedience  to  the  acts  of  Congress  of  July  1, 1862, 
and  July  20, 1864,  are  in  readiness. 
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Before  issuing  the  bonds  you  ask  my  opinion  on  two 
points,  viz: 

1.  When  issued  to  whom  shall  the  bonds  be  delivered? 

2.  As  the  bonds  issue  to  the  company,  whose  assign- 
ment are  we  to  recognize? 

These  questions  are  easily  answered. 

To  the  first:  The  bonds  should  be  delivered  to  the  com- 
pany, or  the  authorized  agents  of  the  company. 

To  the  second :  The  bonds  being  the  property  of  the 
company  must  be  assigned  by  the  company,  or  a  duly  au- 
thorized agent. 

From  the  papers  that  accompanied  your  letter,  I  infer 
that  the  real  question  upon  which  you  desire  my  opinion 
is,  whether  George  F.  M.  Davies,  Esq.,  of  New  York,  or 
Collis  P.  Huntington,  Esq.,  is  the  agent  of  the  company 
to  receive  and  receipt  for  the  bonds? 

By  a  power  of  attorney,  of  date  the  10th  day  of  Septem- 
ber, 1864,  the  Central  Pacific  Railroad  Company  of  Cali- 
fornia make  and  constitute  George  F.  M.  Davies,  Esq.,  of 
New  York,  the  agent  and  attorney  of  the  company  to 
receive  and  receipt  to  the  Government  of  the  United  States 
for  any  and  all  bonds  of  the  United  States  now,  or  which 
may  be  hereafter,  due  to  the  company  for  thirty-one  miles 
of  the  railroad  of  said  company,  under  the  report  of  the 
railroad  commissioners,  appointed  and  made  in  pursuance 
of  the  acts  of  Congress  entitled  "An  act  to  aid  in  the  con- 
struction of  a  railroad  and  telegraph  line  from  the  Missouri 
river  to  the  Pacific  ocean,  and  to  secure  the  Government 
the  use  of  the  same  for  postal,  military,  and  other  pur- 
poses," approved  July  1, 1862,  and  the  act  amendatory  of 
said  act,  approved  July  1, 1864. 

On  the  8th  day  of  December,  1864,  the  Central  Pacific 
Railroad  Company  of  California,  by  resolution  on  their 
books,  ordered  that  Collis  P.  Huntington,  the  vice-presi- 
dent of  the  company,  be  authorized  and  empowered  to 
accept  and  receive  from  the  Government  of  the  United 
States  bonds  of  the  United  States  Government  in  such 
form,  payable  in  coin  or  United  States  treasury  notes  or 
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otherwise,  at  such  rates  of  interest  and  payable  at  such 
date  or  dates  as  he  may  deem  proper,  in  lieu  of,  or  as  a 
substitute  for,  the  bonds  provided  to  be  issued,  and  to 
which  the  company  is  or  may  be  entitled  under  the  acts 
of  Congress  above  mentioned.  The  president  and  secre- 
tary of  the  company  are  directed  to  execute  a  power  of 
attorney  to  Mr.  Huntington  for  the  purpose  aforesaid. 
In  obedience  to  and  conformity  with  this  resolution,  the 
president  and  secretary  of  the  company  executed  a  power 
of  attorney  to  Mr.  Collis  P.  Huntington,  of  date  the  9th 
day  of  December,  1864. 

In  the  authority  thus  conferred  upon  Huntington  there 
is  no  express  revocation  of  the  authority  to  Davies;  but  is 
there  not  a  revocation  implied? 

There  seems  to  be  a  direct  conflict  between  the  two 
powers.  Davies  is  authorized  to  receive  the  bonds  that 
are  or  may  become  due  from  the  Government  for  thirty- 
one  miles  of  the  railroad  under  a  particular  report.  He  is 
vested  with  no  discretion  of  any  kind.  It  is  a  purely  naked 
authority  to  receive  and  receipt  for  the  bonds  to  which  the 
company  may  be  entitled  for  thirty-one  miles  of  the  road. 
The  power  conferred  upon  Huntington  is  much  larger  and 
embraces  that  conferred  upon  Davies.  Huntington  is 
clothed  with  a  discretion  as  to  the  form  of  the  bonds, 
whether  they  are  to  be  made  payable  in  coin  or  treasury 
notes,  or  otherwise;  what  shall  be  the  rate  of  interest; 
what  to  be  the  date  or  dates  of  the  bonds,  and  when  to  be 
payable.  Besides,  on  the  very  face  of  the  authority  to 
Huntington,  it  appears  that  the  bonds,  as  to  which  he 
is  to  exercise  his  discretion  and  which  he  may  agree  to 
accept,  are  to  be  in  lieu  of,  and  as  substitutes  for,  the 
bonds  that  had  been  theretofore  expected  to  be  issued. 
The  power  to  Huntington  is  virtually  a  declaration  by  the 
company  that  the  company  will  not  receive  any  bonds  ex- 
cept such  as  he  may  approve,  and  they  must  be  in  lieu 
and  substitution  for  the  bonds  heretofore  expected.  From 
such  a  declaration  it,  of  necessity,  follows,  that  the  power 
to  Davies  is  revoked.    The  authority  to  Davies,  being  to 
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receive  bonds  which  the  company  have  said,  in  their  au- 
thority to  Huntington,  they  will  not  take,  is,  of  course,  at 
an  end.  If  any  one  has  authority  to  receive  the  bonds,  as 
to  which  Huntington  exercises  his  discretion,  and  which 
are  to  be  taken  in  lieu  of,  and  substitutes  for,  the  bonds 
previously  provided  for,  it  is  Huntiugton. 

But,  if  the  Government  is  to  issue  the  bonds  decided 
upon  prior  to  the  8th  December,  1864,  and  without  any 
exercise  of  discretion  on  the  part  of  Mr.  Huntington,  who 
has  authority  to  receive?  Clearly  neither  Mr,  Davies  nor 
Mr.  Huntington  have  any  such  authority. 

As  has  been  shown,  the  power  to  Mr.  Davies  has  been 
revoked.  He  can  receive  neither  the  one  kind  nor  the 
other ;  and  the  authority  to  Mr.  Huntington  is  special,  to 
receive  such  bonds  only  as  he  in  his  discretion  may  agree 
to  take  in  lieu  of,  and  substitutes  for,  the  bonds  provided 
to  be  issued.  If  the  bonds  now  to  be  delivered  are  such 
as  was  decided  upon  prior  to  the  8th  December,  1864,  and 
as  to  the  form  of  which  Mr.  Huntington  exercised  no  dis- 
cretion, and  if  they  are  not  in  lieu  of,  nor  substitutes  for, 
the  bonds  previously  provided  for,  then  Mr.  Huntington 
has  no  authority  to  receive. 

The  power  of  attorney  to  Mr.  Huntington  has  revoked 
the  power  to  Mr.  Davies,  and  has  not  conferred  a  like 
power  on  Mr.  Huntington. 

*  The  power  to  Mr.  Huntington  seems  to  be  in  apt  and 
sufficient  form,  and  properly  executed,  but  it  discloses 
upon  its  face  a  desire  rather  to  obtain  bonds  that  may  be 
agreed  upon  between  the  parties  than  to  have  received 
and  receipted  for  such  as  are  prescribed  in  the  law,  and  is 
so  very  special  that  I  could  not  advise  the  delivery  of 
bonds  upon  it. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 
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CREDIT  OP  SUBSTITUTES  ON  THE  DKAPT. 

1.  A  substitute  liable  to  draft  and  enrolled  must  be  credited  to  the  place 

of  bis  actual  residence. 

2.  But  if  not  liable  to  draft  or  enrollment,  and  is  not  enrolled!  be  may  be 

credited  to  the  locality  in  which  his  principal  is  drafted. 

Attorney  General's  Office, 

April  11, 1865. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  5th  April,  1865,  wherein  you  ask  whe- 
ther a  substitute  liable  to  draft  shall  be  credited  to  the 
place  of  his  residence  or  to  the  locality  in  which  his  prin- 
cipal is  drafted  ? 

In  an  opinion  which  I  gave  to  you  on  the  15th  March, 
1865, 1  considered  the  14th  section  of  the  act  of  Congress 
entitled  "An  act  to  amend  the  several  acts  heretofore 
passed  to  provide  for  the  enrolling  and  calling  out  of  the 
national  forces,  and  for  other  purposes,"  approved  March 

3.  1865,  as  prescribing  a  rule  of  credits  for  enrolled  men 
only.  That  section  does  not  prescribe  a  rule  by  which 
credit  is  to  be  given  for  men  not  enrolled,  although  they 
may  be  liable  to  draft  and  should  be  enrolled. 

I  see  no  reason  for  changing  the  opinion  then  expressed. 
According  to  that  act  all  persons  mustered  into  the  mil- 
itary or  naval  service,  whether  as  volunteers,  substitutes, 
representatives,  or  otherwise,  must  be  credited,  if  enrolled 
and  liable  to  enrollment,  where  such  persons  belong  by 
actual  residence. 

It  seems  to  me,  then,  that  if  the  substitute  is  liable  to 
draft  and  has  been  enrolled,  he  must  be  credited  to  the 
place  of  his  actual  residence,  and  cannot  be  credited  to  the 
locality  in  which  his  principal  is  drafted. 

On  the  other  hand,  if  not  liable  to  draft  or  enrollment, 
he  has  not  been  enrolled,  he  may  be  credited  to  the  local- 
ity in  which  his  principal  is  drafted. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Edwin  M.  Stanton, 

Secretary  of  War. 
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Bonds  for  Pacific  Railroad  Company. 

BONDS  FOB  PACIFIC  RAILROAD  COMPANY. 
Opinion  of  April  1, 1865,  reaffirmed. 

Attorney  General's  Office, 

April  11, 1865. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  the 
additional  papers  submitted  to  me  in  the  matter  of  the 
delivery  of  United  States  bonds  to  the  Central  Pacific 
Railroad  Company  of  California,  and  enclosed  in  the  letter 
of  the  Assistant  Secretary  of  the  Treasury  dated  4th  inst, 

I  have  duly  considered  the  legal  effect  of  those  docu- 
ments in  connection  with  the  two  powers  of  attorney 
respectively  to  F.  M.  Davies,  Esq.,  of  New  York,  dated 
September  10, 1864,  and  C.  P.  Huntington,  dated  Decem- 
ber 8, 1864,  on  which  I  gave  my  opinion  of  the  1st  instant, 
and  I  am  unable  to  come  to  any  different  conclusion  from 
that  expressed  in  my  former  opinion. 

It  would  have  been  more  satisfactory,  perhaps,  when  I 
had  the  subject  in  the  first  instance  under  consideration, 
if  the  entire  series  of  powers  had  been  presented  to  me. 
But  I  am  of  opinion  that,  on  the  whole  case,  if  it  had  then 
been  presented  as  it  now  is,  I  should  not  have  given  any 
different  interpretation  to  the  several  transactions  between 
the  company  and  its  respective  agents,  expressed  by  the 
documents  submitted,  than  that  which  I  gave  to  them  in 
my  first  opinion. 

I  am  of  opinion,  then,  that  by  and  under  the  several 
instruments  referred  to  me,  neither  C.  P.  Huntington  nor 
F.  M.  Davies  is  the  authorized  agent  of  the  Central  Pacific 
Railroad  Company  to  receive,  on  behalf  of  the  company 
from  the  Secretary  of  the  Treasury,  the  bonds  authorized 
to  be  issued  and  delivered  to  the  said  company  by  the  acts 
of  Congress  of  July  1, 1862,  and  of  July  20, 1864,  and  that 
you  should  not  deliver  the  said  bonds  to  either  of  the  gen- 
tlemen named,  until  he  produces  a  duly  executed  power 
of  attorney  from  the  said  company  authorizing  him  to 
receive  the  bonds  on  its  behalf. 


Digitized  by  VjOOQ iC 


TO  THE  SBCEBTAEY  OF  WAR.  189 

Duty  of  the  Attorney  General. 

I  return  herewith  the  papers  enclosed  to  me,  and  my 
opinion  of  the  1st  instant. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 


DUTY  OP  THE  ATTOENEY  GENEBAL. 

1.  The  Attorney  General  will  not  give  a  speculative  opinion  on  an  abstract 

question  of  law  which  does  not  arise  in  any  case  presented  for  the 
action  of  an  Executive  Department. 

2.  Nor  will  he  review  the  opinion  of  a  former  Attorney  General,  unless  a 

proper  case  is  presented  therefor,  and  submitted  by  the  Head  of  a 
Department. 

Attorney  General's  Ofpice, 

April  11, 1865. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  a 
letter  from  your  Department,  signed  by  the  Assistant 
Secretary  of  War,  submitting  to  me  several  papers,  and 
requesting  that  your  Department  "may  be  advised  of  my 
views  in  regard  to  the  opinion  of  Attorney  General  Toucey, 
in  1848,  and  of  the  recent  decision  of  the  Secretary  of  the 
Interior,  and  the  Commissioner  of  Pensions,  to  the  effect 
that  additional  paymasters  are  in  the  civil  service,  and, 
therefore,  not  entitled  to  pensions." 

I  beg  to  say,  that  it  would  give  me  great  pleasure  to 
comply  with  the  request  contained  in  Mr.  Dana's  letter,  if 
I  could  clearly  see  that  it  is  proper  for  me  to  do  so,  in  view 
of  the  law  which  prescribes  the  duties  and  limits  the  powers 
of  this  office. 

I  am  sure,  when  I  state  to  you  the  contents  of  the  papers 
that  have  been  enclosed  to  me,  you  will  entirely  agree  with 
me,  that  I  ought  not,  in  the  case  therein  presented,  to  give 
an  official  opinion  to  your  Department  on  the  question  to 
which  my  attention  is  called.     I  believe  also,  that  if  you 
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assent  that  far  to  my  determination,  you  will  also  agree 
with  me,  that  I  ought  not  to  give  a  speculative  opinion 
upon  an  abstract  question  of  law,  which  has  at  present,  so 
far  as  I  can  see,  or  am  informed,  no  practical  interest  to 
your  Department,  as  connected  with,  or  arising  in,  any 
case  presented  for  its  action. 

The  case  which  called  forth  the  letters  of  the  acting  Pay- 
master General  to  you  seems  to  have  been  that  of  Major 
George  B.  Ely,  an  additional  paymaster,  who  appealed  to 
the  Secretary  of  the  Interior  from  a  "decision"  of  the 
Commissioner  of  Pensions,  adverse  to  the  continued  right 
of  that  officer  to  receive  a  pension  awarded  to  him  under 
the  act  of  1862,  for  a  disability  which  he  incurred  when  a 
captain  of  Wisconsin  volunteers  in  the  military  service  of 
the  United  States.  The  Secretary  of  the  Interior  having 
been  of  opinion  that  Major  Ely,  when  he  became  a  pay- 
master, was  transferred  to  a  "  civil  branch  of  the  service,0 
within  the  meaning  of  the  act  of  April  30,  1844,  deter- 
mined that  his  right  to  the  continued  receipt  of  the  pension 
awarded  to  him  as  captain  in  the  line  of  the  volunteer  ser- 
vice was  not  affected  or  impaired  when  he  entered  the  pay 
department  of  the  army :  and  in  so  deciding,  reversed  the 
action  of  the  Commisioner  of  Pensions  in  disallowing  Major 
Ely's  pension. 

That  officer  is  now  in  the  enjoyment  of  his  pension  under 
the  action  and  opinion  of  the  head  of  the  Interior  Depart- 
ment. When  his  case  was  before  the  Secretary  of  that 
Department,  and  the  question  as  to  the  proper  construction 
and  effect  of  the  act  of  1844,  and  of  the  statutes  relative  to 
paymasters  of  the  army,  was  presented  to  the  Secretary  for 
his  determination,  the  opinion  of  the  Attorney  General  was 
not  asked  or  taken  on  the  subject.  The  Secretary  seems 
to  have  had  no  doubt  touching  the  law  of  the  case  or  of 
the  question.  If  he  had  had  any  such  doubt  he  would 
probably  have  submitted  the  question  to  this  office,  and 
then  it  would  have  been  the  duty  of  the  Attorney  General 
to  give  his  official  opinion  on  that  question.  The  Sec- 
retary of  the  Interior  had  full  jurisdiction  to  decide  the 
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point  presented  in  Major  Ely's  ease,  and  no  other  depart- 
ment had  or  has  authority  over  the  case.  The  opinion  of 
this  office  would  only  have  been  advisory  after  all.  The 
determination  of  the  Secretary  was  and  is,  therefore,  final, 
as  between  the  executive  department  of  the  Government 
and  the  pensioner.  On  some  other  occasion  he  may  choose 
to  review  his  opinion,  and  submit  the  question  to  me,  when 
I  will  be  bound  to  answer  it. 

If  I  should  now  give  you  an  opinion  in  Major  Ely's  case  I 
would  place  this  office  in  the  ungracious  position  of  sitting, 
so  to  speak,  in  judgment  on  the  application  of  another 
.co-ordinate  executive  department  upon  the  decision  of 
the  Secretary  of  the  Interior,  in  a  case  of  which  he  had 
complete  and  lawful  jurisdiction.  I  am  sure  that  if  the 
Secretary  of  the  Interior  should  ask  me  to  revise  in  an 
official  opinion  your  action,  without  your  consent,  in  a  case 
of  which  you  had  complete  jurisdiction,  you  would  regard 
a  compliance  on  my  part  as  eminently  improper  and 
officious. 

Besides  this,  see  how  my  opinion,  if  I  should  be  opposed 
to  the  view  of  the  Secretary  of  the  Interior,  would  or  might 
affect  the  pensioner.  The  law  has  authorized  the  Secretary 
of  the  Interior  to  determine  his  right  to  receive  the  pen- 
sion, which  it  seems  he  claimed.  The  Secretary  has  de- 
termined in  favor  of  his  right,  and  Major  Ely  is  in  the 
receipt  of  the  present  pension,  under  and  by  virtue  of 
that  decision.  I  am  now  asked  to  review,  not  by  him, 
but  by  you,  the  action  of  the  Secretary,  and  to  prepare 
an  opinion  which  possibly  might  be  adverse  to  the  right 
which  he  enjoys  in  pursuance  of  the  action  of  the  proper 
authority.  "Whatever  effect  such  opinion  might  have,  and 
I  can  well  imagine  how  it  might  affect  Major  Ely  seriously 
in  some  respects,  I  am  sure  you  will  appreciate  the  official 
delicacy  which  prevents  me  from  determining  a  question 
in  which  he  is  deeply  concerned,  without  having  acquired, 
by  submission  of  the  proper  department,  any  jurisdiction 
over  him  or  his  case. 

For  these  reasons,  and  others  that  might  be  suggested, 
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I  must  respectfully  decline,  in  Major  Ely's  case,  giving  my 
"views"  on  the  question  indicated  in  Mr.  Dana's  letter. 

It  seems  to  me  to  proceed  naturally  and  necessarily  from 
what  I  have  said,  that  it  would  also  be  improper  for  me  to 
review  speculatively  an  opinion  of  a  former  Attorney 
General  before  an  occasion  is  presented  for  its  considera- 
tion by  me  in  a  case  submitted  for  the  action  of  your  De- 
partment. I  am  not  informed,  and  cannot  see  from  yoor 
letter,  that  any  case  has  arisen  in  yonr  Department  in  which 
the  doctrine  of  Attorney  General  Toucey's  opinion,  given 
in  1848,  is  involved*  No  case  whatever  is  stated  for  my 
consideration  as  having  arisen  in  your  Department  by  Mr. 
Dana,  and  the  papers  referred  to  me  show  that  the  only 
case  which  has  yet  arisen  anywhere,  calling  for  a  consider- 
ation of  Mr.  Toucey's  views,  is  that  of  Major  Ely,  in  which, 
as  I  have  determined,  I  can  give  no  opinion  as  it  now 
,  stands. 

80  far  as  I  am  at  present  able  to  see,  therefore,  any 
opinion  that  I  should  now  prepare  would  be  upon  a  hypo- 
thetical case,  entirely  theoretical  in  its  character,  and  thus 
not  within  the  statute  of  1789,  prescribing  the  duties  of  the 
Attorney  General. 

Let  me  say,  sir,  in  conclusion,  that  I  will  be  most  happy, 
when  I  am  informed  by  you  that  a  case  is  presented  for 
the  action  of  your  Department  in  which  the  question  re- 
ferred to  is  involved,  and  you  request  my  opinion  on  it,  to 
give  it  my  best  attention  and  judgment. 

I  return  herewith  the  letters  enclosed  with  Mr.  Dana's 
communication. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED* 

Hon.  Edwin  M.  Stanton, 

Secretary  of  War. 
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PAT  OP  "UNDER-OOOX8  OP  AFRICAN  DESCENT." 

"  TJnder-cooks  of  African  descent,11  enlisted  under  the  authority  of  the 
act  of  March  3, 1863,  section  10,  are  not  entitled  to  receive  any  other 
and  greater  compensation  than  that  provided  by  that  statute. 

Attobney  General's  Ofpigb, 

April  12, 1865. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  a 
letter  from  your  Department,  submitting  to  me  a  commu- 
nication addressed  to  the  Paymaster  General,  relative  to 
the  compensation  of  "  under-oooks  of  African  descent," 
enlisted  under  the  authority  of  the  10th  section  of  the  act 
of  March  8, 1863,  (12  Stats.,  744,)  together  with  a  memo- 
randum addressed  to  the  Adjutant  General  of  the  army 
by  the  Paymaster  General  on  that  subject,  and  requesting 
me  to  advise  your  Department  of  my  opinion  "  as  to  the 
proper  construction  to  be  given  to  section  4  of  the  act  of 
June  15, 1864,  fixing  the  pay  of  persons  of  color  enlisted 
into  the  military  service  of  the  United  States."  - 

It  would  have  been  more  regular  if  the  Assistant  Secre- 
tary of  War,  who  prepared  the  foregoing  letter,  had  dis- 
tinctly stated  the  precise  question  of  law  on  which  the 
Department  desired  my  opinion,  and,  in  connection  with 
a  statement  of  that  question,  had  referred  to. those  statutes 
which  may  be  supposed  to  have  a  bearing  on  the  point  of 
doubt  or  difficulty.  The  "proper  construction"  of  the 
4th  section  of  the  act  of  June  15, 1864,  presents,  it  must  be 
conceded,  a  very  wide  field  for  thought  and  discussion; 
and,  if  it  were  not  for  the  aid  afforded  by  the  papers  en- 
closed with  the  letter  from  your  Department,  I  should 
scarcely  know  to  what  particular  point  of  that  field  you 
desired  me  to  direct  my  attention. 

I  understand,  however,  the  question  on  which  you  desire 
my  opinion  to  be,  whether  "  under-cooks  of  African  de- 
scent," whom  the  President  may  have  caused,  or  may 
cause,  to  be  enlisted,  pursuant  to  the  authority  conferred 
upon  him  by  the  10th  section  of  the  act  of  3d  March,  1868, 
vol.  xl— 13 
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are  entitled  by  law  to  receive  any  other  and  greater  com- 
pensation than  the  compensation  provided  by  that  statute? 

The  10th  section  of  tlje  act  of  March  3,  1863,  provides 
as  follows : 

"  That  the  President  of  the  United  States  be,  and  he  is 
hereby,  authorized  to  cause  to  be  enlisted  for  each  cook 
twd  under-cooks  of  African  descent,  who  shall  receive  for 
their  full  compensation  ten  dollars  per  month  and  one 
ration  per  day;  three  dollars  of  said  monthly  pay  may  be 
in  clothing." 

If  the  persons  named  in  this  enactment  are  entitled  to 
any  other  and  greater  compensation  than  that  thereby 
provided — ten  dollars  per  month  and  one  ration  per  (Jay — 
they  must  be  so  entitled,  it  is  conceded,  by  the  effect  of 
the  words  of  the  2d  and  4th  sections  of  the  act  of  June  15, 
1864.  (13  Stats.,  129.)  I  am  not  able,  however,  to  per- 
ceive how,  by  any  process  of  construction,  persons  of  color, 
enlisted  as  "  under-cooks,"  pursuant  to  the  statute  of  1863, 
can  be  embraced  within  either  the  letter  or  the  spirit  of 
the  statute  of  1864.  It  is  apparent  everywhere,  I  think, 
on  the  face  of  that  enactment,  and  throughout  its  under- 
lying spirit,  that  persons  of  color  who  have  entered  the 
military  service  of  the  United  States  as  soldiers  are  alone 
entitled  to  the  benefits  which  it  was  intended  to  confer, 
and  that  the  enactment  was  not  designed  to  repeal  ante- 
cedent legislation,  which  fixed  the  compensation  of  persons 
of  color  who  might  be  employed  or  enlisted  for  the  per- 
formance of  other  duties  in  the  service  than  those  that 
belong  and  appertain  to  the  character  of  United  States 
soldiers. 

What  is  the  language  of  the  2d  section  ?  It  is,  "  that 
all  persons  of  color  that  have  been  or  may  be  mustered 
into  the  military  service  of  the  United  States,  shall 
receive  the  same  uniform,  clothing,  arms,  equipments, 
camp  equipage,  rations,  medical  and  hospital  attendance, 
pay  and  emoluments,  other  than  bounty,  as  other  soldiers 
of  the  regular  or  volunteer  forces  of  the  United  States,  of 
like  arm  of  the  service,  from  and  after  the  1st  day  of  Jan- 
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nary,  1864."  The  provision  contained  in  these  words,  and 
in  the  following  words  of  the  same  section,  simply  is, 
in  effect,  that  colored  persons  who  have  been  or  may 
be  mustered  into  the  military  service  of  the  country 
shall  stand  upon  the  same  footing,  in  the  respects  enu- 
merated, as  other  soldiers  of  like  arm  of  the  service. 
Colored  persons  claiming  the  benefit  of  the  provisions 
of  the  law  that  has  been  cited  must  claim,  therefore,  as 
soldiers. 

Are  "  under-cooks  of  African  descent,"  enlisted  under 
the  authority  of  the  President,  and  in  pursuance  of  the 
statute  of  1863,  "  soldiers  "  in  the  military  service  of  the 
United  -States  ?  I  think  that  they  are  no  more  nor  less 
than  "under-cooks,"  as  they  are  styled  in  the  statute. 
Their  functions,  employments,  duties,  and  qualifications, 
are  not  those  belonging  and  appertaining  to  soldiers. 

The  cooks  of  the  various  companies  in  the  service  are 
soldiers ;  for,  under  the  9th  section  of  the  act  of  1863,  they 
are  "  detailed  in  turn  from  the  privates  of  each  company 
of  troops  in  the  service  of  the  United  States,  at  the  rate  of 
one  cook  for  each  company  numbering  less  than  thirty 
men,  and  two  cooks  for  each  company  numbering  over 
thirty  men,  who  shall  serve  ten  days  in  each."  In  other 
words,  the  statute  superadds  to  the  character  of  soldier 
the  character  of  cook  in  the  case  of  each  private  of  a  com-  - 
pany  in  his  turn.  But  the  "  under-cooks  of  African  de- 
scent" have  no  other  character  than  that  of  "  under-cooks" 
attributed  to  or  conferred  upon  them  by  the  statute. 
These  employ 6s  are  not  even,  under  the  language  of  the 
statute,  directly  connected  with  the  military  organizations 
with  which  they  serve,  although  they  are  indirectly  so  con- 
nected. Their  first  and  direct  relation  is  to  the  cooks  of 
the  several  companies  in  the  service.  The  language  of 
the  act  is,  that  there  "  shall  be  enlisted  for  each  cook  two 
under-cooks  of  African  descent."  The  provision  of  the 
section  providing  for  the  cooks  is,  that  there  shall  be  de- 
tailed a  private  to  act  as  cook  "for  each  company;"  so 
that  the  "under-cooks"  are  only  indirectly  connected 
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with  the  companies  with  which  they  serve.     They  are  pri- 
marily attaches  of  the  company  cooks. 

There  was,  perhaps,  ample  statutory  authority  in  the 
President,  before  and  without  the  act  of  1863,  to  employ 
and  enlist  persons  of  African  descent  to  perform  duty  in 
the  military  service  as  under-cooks;  for  the  act  of  July  17, 
1862,  chap.  201,  (12  Stats.,  399,)  embraces  all  such  employ- 
ment as  that  contemplated  by  their  case.  The  persons 
employed  under  the  authority  of  the  act  of  1862  receive 
the  same  pay  as  is  provided  for  "  under-cooks  by  the  act 
of  1863. 

The  opinion  has  been  expressed  several  times  by  this 
office  that  colored  soldiers,  enlisted  and  mustered  into  the 
service,  were  not  so  enlisted  under  the  act  of  i862,  to 
which  I  have  above  referred;  and  that  there  never  existed 
any  statute  of  the  United  States  which  prohibited,  directly 
or  indirectly,  the  enlistment  of  colored  men  into  the  mili- 
tary service  as  soldiers. 

The  employment,  however,  of  persons  of  African  descent 
to  perform  camp  service,  or  to  do  the  duty  of  under-cooks, 
is  quite  another  case,  for  which  Congress  has  provided 
special  legislation,  regulating  the  pay  and  emoluments  of 
such  employes  by  the  acts  of  1862  and  1863;  and  the 
act  of  1864  was  not  intended,  I  apprehend,  to  repeal 
.antecedent  and  existing  legislation  with  regard  to  such 
persons. 

This  view  of  the  construction  and  legal  effect  of  the  2d 
section  of  the  act  of  June  15,  18.64,  renders  it  unnecessary 
to  consider  the  effect  of  the  4th  section  of  that  act,  which 
provides  "  that  persons  of  color  who  were  free  on  the  19th 
of  April,  1861,  and  who  have  been  enlisted  and  mustered 
into  the  military  service  of  the  United  States,  shall  receive 
the  pity,  bounty,  and  clothing  allowed  to  such  persons  by 
the  laws  existing  at  the  time  of  their  enlistments." 

"  Under-cooks  of  African  descent,"  enlisted  by  the  au- 
thority of  the  President  and  in  pursuance  of  the  act  of 
1863,  are  not,  in  my  opinion,  within  the  terms  of  any  of 
the  provisions  of  the  act  of  1864;  and  their  compensation 
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is,  therefore,  in  my  judgment,  no  other  and  greater  than 
that  authorized  and  allowed  them  by  the  10th  section  of 
the  act  of  March  3,  1863. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Edwin  M.  Stanton, 

Secretary  of  War. 


SALE  OF  LANDS  OP  INCOMPETENT  WYANDOTT  INDIANS. 

Construction  of  the  article  of  the  treaty  of  January,  18,  1856,  with  the 
Wyandott  Indians,  relative  to  the  sale  of  lands  allotted  to  the  incompe- 
tent members  of  the  tribe. 

Attorney  Gbnbrai/s  Opfiob, 

April  17, 1865. 

Sir  :  I  am  in  receipt  of  your  letter  of  the  4th  instant, 
propounding  to  me  three  questions,  which  have  arisen  upon 
the  proper  construction  of  the  treaty  of  January  13,  1855, 
with  the  Wyandott  Indians,  (10  Stats.,  1159.) 

The  first  question  is,  "has  an  incompetent  Wyandott" 
the  right  to  convey,  with  the  consent  of  the  President  of 
the  United  States,  by  deed,  in  fee  simple,  the  lands  allotted 
under  the  said  treaty,  and  for  which  a  patent  was  issued 
and  delivered  to  him  more  than  five  years  since;  or  is  his 
right  of  alienation  limited  in  all  cases  to  leasing  such  land 
for  a  period  not  exceeding  two  years  ?" 

By  the  second  article  of  the  treaty,  the  Wyandott  nation 
ceded  and  relinquished  to  the  United  States  all  their  right, 
title,  and  interest  in  and  to  the  tract  of  country  situate  in 
the  fork  of  the  Missouri  and  Kansas  rivers,  the  object  of 
the  cession  being  that  the  lands  should  be  subdivided, 
assigned,  and  re-conveyed  by  patent,  in  fee  simple,  to  the 
individuals  and  members  of  the  Wyandott  nation  in  sever- 
alty.   The  third  article  of  the  treaty  provides  for  the  ap- 
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pointment  of  three  commissioners  to  make  division  and 
assignment  of  the  lands  among  the  families  and  individuals 
of  the  tribe,  and  also  to  "  make  up  carefully-prepared  lists 
of  all  the  individuals  and  members  of  the  Wyandott  tribe/* 
which  lists  the  treaty  provides  "  shall  exhibit  separately, 
first,  those  families,  the  heads  of  which  the  commissioners, 
after  due  inquiry  and  consideration,  shall  be  satisfied  are 
sufficiently  intelligent,  competent,  and  prudent  to  control 
and  manage  their  affairs  and  interests,  and  also  all  persons 
without  families;  second,  those  families,  the  heads  of 
which  are  not  competent  and  proper  persons  to  be  in- 
trusted with  their  shares  of  the  money  payable  under  this 
agreement;  and,  third,  those  who  are  orphans,  idiots,  or 
insane." 

When  copies  of  the  lists  of  the  second  and  third  of  the 
above  classes  shall  have  been  presented  to  the  Wyandott 
council,  it  is  provided  in  the  same  article  that  the  same 
body  shall  "  proceed  to  appoint  or  designate  the  proper 
person  or  persons  to  be  recognized  as  the  representatives 
of  those  of  the  second  class,  for  the  purpose  of  receiving 
and  properly  applying  the  sums  of  money  due  and  payable 
to  or  for  them,  as  hereinafter  provided,  and  also  those  who 
are  to  be  intrusted  with  the  guardianship  of  the  individuals 
of  the  third  class,  and  the  custody  and  management  of 
their  rights  and  interests." 

The  fourth  article  provides  for  the  issuing  of  patents  by 
the  General  Land  Office  for  the  individuals  of  the  tribe  for 
the  lands  severally  assigned  to  them.  The  patents  issued 
to  "  those  reported  to  be  competent  to  be  intrusted  with 
the  control  and  management  of  their  affairs  and  interests" 
are  to  contain  an  absolute  and  unconditional  grant  in  fee 
simple ;  but  the  patents  in  favor  of  "those  not  so  compe- 
tent" contain  an  express  condition  that  the  lands  are  not 
to  be  sold  or  alienated  for  a  period  of  five  years,  and  not 
then  without  the  express  consent  of  the  President  of  the 
United  States  first  being  obtained." 

With  reference  to  the  second  class  of  patents,  the  treaty 
provides  "that  they  may  be  withheld  by  the  Commissioner 
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of  Indian  Affairs,  so  long  as  in  his  judgment  their  being 
so  withheld  may  be  made  to  operate  beneficially  upon  the 
character  and  conduct  of  the  individuals  entitled  to  them." 
The  treaty  then  declares  that  the  lands  of  "  the  incompe- 
tent classes  shall  not  be  aliened  or  leased  for  a  longer 
period  than  two  years,  and  shall  be  exempt  from  levy, 
sale,  or  forfeiture  until  otherwise  provided  for  by  State 
legislation,  with  the  assent  of  Congress. " 

The  first  question  above  stated  may  be  now  answered 
without  difficulty.  I  am  of  opinion  that  an  "  incompetent 
Wyandott,"  after  the  expiration  of  five 'years  from  the  de- 
livery of  his  patent,  and  after  the  consent  of  the  President 
has  been  obtained  to  his  aliening  the  land,  has  no  power, 
nnder  the  treaty  of  1855,  without  the  authority  of  State 
legislation  which  has  received  the  assent  of  Congress,  to 
convey  a  greater  interest  in  the  land  assigned  to  him  in 
pursuance  of  the  treaty  stipulations  than  a  leasehold  inter- 
est for  two  years.  He  cannot  alien  the  land  at  all  until 
after  five  years  from  the  delivery  of  the  patent;  even  then 
he  has  no  authority  to  convey  without  the  consent  of  the 
President,  and  even  with  such  consent  he  cannot  alien  or 
lease  the  land  for  a  longer  period  than  two  years,  "  until 
otherwise  provided  by  State  legislation  with  the  assent  of 
Congress." 

The  second  question  you  state  in  the  following  words : 

"  Are  the  lands  of  such  incompetent  Indians  subject  to 
sale  in  fee  simple  by  the  decree  of  the  proper  court,  upon 
the  application  of  the  guardian  to  raise  means  for  the  sup- 
port and  maintenance  of  such  incompetents  ?" 

I  am  of  opinion  that,  by  the  provisions  of  the  treaty,  land 
assigned  to  an  individual  of  the  "  incompetent  classes  "  of 
the  Wyandotts  is  entirely  exempt  from  judicial  sale  until 
Congress  has  given  its  consent  to  the  removal  of  that  ex- 
emption. The  language  of  the  treaty  is, "  those  [the  lands] 
of  the  incompetent  classes  shall  not  be  aliened  or  leased 
for  a  longer  period  than  two  years,  and  shall  be  exempt 
from  levy,  sale,  or  forfeiture  until  otherwise  provided  by 
State  legislation,  with  the  assent  of  Congress." 
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No  State  court,  I  apprehend,  therefore,  has  power  to 
order  the  sale  of  such  lands  until  the  Legislature  of  Kansas 
has  provided  for  the  exercise  of  jurisdiction  by  the  courts 
in  the  case  of  those  lands,  and  such  legislation  has  been 
assented  to  by  the  Congress  of  the  United  States.  The 
specific  question  you  ask  is,  whether  such  lands  are  sub- 
ject to  sale  in  fee  simple,  on  application  of  guardians,  by 
decree  of  the  proper  court  ?  As  I  read  the  treaty,  they 
are  not  liable  to  sale  at  all  until  State  legislation  provides 
for  their  sale,  with  the  assent  of  Congress.  A  fortiori, 
they  are  not  subject  to  sale  in  fee  simple  until  legislative 
provision  has  been  made  and  the  consent  of  Congress  has 
been  obtained  to  that  end. 

The  law  of  the  treaty,  and  not  the  law  of  the  State,  must 
prevail,  if  there  be  auy  conflict  between  them  on  this  sub- 
ject. The  grantees  of  the  lands  in  question  hold  under 
and  subject  to  the  provisions  of  the  treaty.  The  State 
cannot  enlarge  or  defeat  their  title ;  and  the  rule  of  decis- 
ion upon  any  question  relating  to  the  character  and  extent 
of  the  interest  in  the  lands  given  by  the  United  States  to 
these  grantees  must  be  found  within  and  taken  from  the 
treaty. 

The  third  question  is,  "without  the  State  legislation 
contemplated  in  the  fourth  article  of  the  treaty,  with  the 
assent  of  Congress  thereto,  are  the  lands  of  such  '  incom- 
petent classes '  liable  to  levy,  judicial  sale,  or  to  forfeiture 
for  non-payment  of  taxes?" 

I  have  already  substantially  answered  this  question. 
The  treaty  declares  that  the  lands  of  the  incompetent 
classes  "shall  be  exempt  from  levy,  sale,  or  forfeiture, 
[forfeiture  for  any  cause,]  until  otherwise  provided  by  State 
legislation,  with  the  assent  of  Congress." 

Whether  these  lands,  after  the  expiration  of  five  years 
from  the  organization  of  a  State  government  over  the  ter- 
ritory are,  like  the  rest  of  the  Wyandott  lands,  after  that 
period, subject  to  taxation,  I  do  not  determine;  but,  whether 
so  subject  or  not,  there  exists  no  power  in  the  State  law- 
fully to  subject  the  lands  in  question  to  levy,  sale,  or  for- 
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feiture  for  non-payment  of  taxes,  or  for  any  other  reason, 
without  the  assent  of  Congress. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  John  P.  Usher, 

Secretary  of  the  Interior. 


PURCHASE  OF  LAND  OK  ACCOUNT  OP  UNITED  STATES. 

1.  An  act  of  Congress  appropriating  a  sum  of  money  "for  permanent 
defences  at  Narragansefct  bay"  will  not  authorize  the  purchase,  on 
account  of  the  United  States,  of  a  tract  of  land  as  a  site  for  a  pro- 
posed fort  at  the  place  mentioned  in  the  statute. 

3.  Construction  and  effect  of  the  7th  section  of  the  act  of  Hay  1, 182a 

Attorney  General's  Office, 

April  20, 1865. 

Sir  :  You  have  asked  my  opinion  on  the  question,  whe- 
ther the  sum  of  one  hundred  and  fifty  thousand  dollars, 
appropriated  by  the  act  of  Congress  of  February  20, 1863, 
(12  Stats.,  655,)  "  for  permanent  defences  at  Narragansett 
bay,  Rhode  Island,"  is  lawfully  available  for  the  purchase, 
on  account  of  the  United  States,  of  a  tract  of  land  known 
as  "  Dutch  island,"  as  a  site  for  one  of  the  proposed  de- 
fences at  the  place  indicated  in  the  statute  ? 

The  doubt  upon  the  point  has  arisen  under  the  provis- 
ion of  the  7th  section  of  the  act  of  May  1, 1820,  (5  Stats., 
568,)  which  declares  "  that  no  land  shall  be  purchased  on 
account  of  the  United  States  except  under  a  law  author- 
izing such  purchase."  This  is  a  general  and  permanent 
enactment,  and  the  doubt  which  has  been  suggested  must 
be  held  to  be  well  founded,  and  incapable  of  being  resolved 
in  favor  of  the  right  of  the  Department  to  purchase  the 
land  in  question,  unless  the  words  of  the  act  of  1863,  which 
have  been  quoted,  are  legally  capable  of  being  construed 
as  conferring  authority  on  the  Department  to  make  the 
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proposed  purchase.  Certainly  the  words  of  the  act  do  not 
expressly  confer  that  authority.  The  power  to  purchase 
land,  from  the  authority  conferred  to  construct  "  perma- 
nent defences/'  must  be  derived,  if  derived  at  all,  by  im- 
plication from  those  words.  The  chief  engineer  of  the 
army,  in  his  letter  to  you  of  the  8th  instant,  has  defined, 
with  technical  precision,  what  is  meant  scientifically  by 
"  permanent  defences."  I  quote  his  words :  "  Technically, 
permanent  defensive  structures  are  those  built  for  the  con- 
tinued and  permanent  defence  of  our  cities,  naval  depots, 
and  harbors,  and  are,  as  far  as  practicable,  of  imperishable 
or  permanent  and  durable  materials,  and  in  contradistinc- 
tion to  temporary  or  field  fortifications,  which  are  for 
armies  changing  their  position  from  time  to  time,  and  such 
as  are  hastily  constructed  for  the  defence  of  localities  occu- 
pied temporarily  by  armies  contending  with  armies  in  the 
field,  or  against  fleets,  whfen  time  or  other  causes  have  not 
permitted  the  construction  of  permanent  defences."  Vide 
also  article  "  Fortification,"  Encyclopedia  Britannica,  (8th 
edition,  vol.  1,  p.  817.) 

It  is  clear,  then,  that  the  power  to  construct  such  de- 
fences as  are  thus  described,  and  to  purchase  materials 
therefor,  may  be  executed  entirely  well  without  the  exer- 
cise of  a  power  to  purchase  land,  although  it  will  be  readily 
conceded  that  the  United  States,  in  most  cases,  before  ex- 
pending money  for  the  purchase  of  materials  necessary  in 
the  construction  of  defences  of  this  description,  and  for  the 
erection  of  such  workB,  as  a  matter  of  proper  precaution 
and  prudence,  should  become  the  owner  of  the  sites  on 
which  they  are  to  be  reared.  The  power  in  question  being 
derivable,  therefore,  only  by  implication  from  the  authority 
conferred  by  the  statute,  the  question  is,  whether  we  are  at 
liberty,  in  view  of  the  general  and  permanent  prohibition 
contained  in  the  statute  of  1820,  to  determine  that  the 
power  conferred  on  the  executive  department  by  the  act 
of  1863  embraces  a  power  so  clearly  merely  incidental  to 
the  one  conferred. 

I  am  of  opinion  that  we  are  not,  and  that  the  general 
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effect  of  the  act  of  1820,  is  to  render  the  exercise  by  an 
executive  department  of  a  power  to  purchase  land  on  ac- 
count of  the  United  States  illegal,  unless  the  intention  of 
Congress  that  such  a  power  should  be  exercised  has  been 
so  clearly  expressed  in  the  law  which  is  invoked  as  con- 
taining the  authority,  that  the  power  may  be  said  to  be  an 
express  one  under  the  words  of  that  law. 

I  have  already  shown  that  the  authority  to  purchase 
land,  as  a  site  for  one  of  the  proposed  defences  at  Narra- 
gansett  bay,  is  not  expressly  conferred  in  the  sense  just 
indicated  by  the  act  of  1863.  The  operation  of  the  act  of 
1820,  then,  is  to  defeat  the  exercise  of  that  authority  on 
the  principle  which  I  have  enunciated.  .It  is  plain,  that  to 
give  any  other  effect  to  the  act  of  1820  than  that  to  which 
I  have  referred  would  be  to  nullify  it,  or  to  impair  its 
efficiency. 

There  never  was  a  time  in  the  history  of  this  Govern- 
ment when  the  purchase  of  land  on  account  of  the  United 
States  without  authority  of  law  was  a  legal  act  on  the  part 
of  the  Executive.  What  effect,  then,  can  the  act  of  1820 
have,  as  a  substantive  expression  of  the  will  of  Congress, 
unless  that  of  prohibiting  the  purchase  of  real  estate  on 
account  of  the  United  States  under  merely  implied  au- 
thority ?    I  can  conceive  of  none. 

I  need  not  pursue  the  subject  further.  But,  by  way  of 
illustrating  what  precedent  Congress  has  itself  established 
in  favor  of  the  legal  view  I  have  here  taken,  I  may  refer 
to  the  act  of  April  29,  1824,  (4  Stats.,  22,)  which  author- 
ized the  construction  of  the  work  at  Brenton's  point,  Nar- 
ragansett  bay,  in  which  the  following  form  of  language 
was  employed :  "For  the  purchase  of  a  site  and  collecting 
materials  for  the  projected  work  at  Brenton's  point,  Nar- 
ragansett  bay,  Rhode  Island,  fifty  thousand  dollars."  There 
the  purchase  of  the  land  was  distinctly  and  expressly  au- 
thorized, as  well  as  the  purchase  of  materials  for  the  con- 
struction of  the  defensive  works.  It  would  have  been  well 
if  the  same  form  of  enactment  had  been  pursued  in  the 
statute  of  1863,  as  the  purchase  of  sites  at  Narragansett 
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bay  was,  no  doubt,  within  the  contemplation  of  the  legis- 
lature, though  we  cannot  say  so  as  a  matter  of  law. 

I  am  of  opinion,  therefore,  that  without  further  legisla- 
tion the  money  appropriated  by  the  act  of  February  20, 
1863,  cannot  be  applied  for  the  purchase  of  land  for  the 
purpose  indicated. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Edwin  M.  Stanton, 

Secretary  of  War. 


SURRENDER    OF    THE    REBEL    ABMY    OF    NORTHERN 
VIBGINIA. 

/ 

1.  By  the  terms  of  the  surrender  to  General  Grant  of  the  army  under  the 

rebel  Lee,  on  the  9th  of  April,  1865,  the  officers  of  that  army  who 
resided  before  the  rebellion  in  the  loyal  States  and  went  to  Virginia 
or  elsewhere  and  entered  into  the  Tebel  servioe,  are  not  entitled  to 
return  to  their  former  homes  in  the  loyal  States. 

2.  Persons  in  the  civil  service  of  the  rebellion  are  not  embraced  by  the 

terms  of  the  surrender  of  that  army. 
8.  Officers  of  that  army  have  no  right  after  the  surrender  to  wear  their 
uniforms  in  public  in  the  loyal  States. 

Attorney  General's  Office, 

April  22,  1865. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  22d  of  April.  In  it  you  ask  me  three 
questions,  growing  out  of  the  capitulation  made  betwixt 
General  Grant,  of  the  United  States  army,  and  General 
Lee,  of  the  rebel  army. 

Tou  ask,  first,  whether  rebel  officers,  who  once  resided 
in  the  city  of  Washington  and  went  to  Virginia  or  else- 
where in  the  South  and  took  service,  can  return  to  the  city 
under  the  stipulation  of  the  capitulation,  and  reside  here 
as  their  homes  ?  Second,  whether  persons  who  resided  in 
Washington  about  the  time  the  rebellion  broke  out,  left 
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the  city,  and  went  to  Richmond,  where  they  have  adhered 
to  the  rebel  cause,  entered  into  the  civil  service,  or  other- 
wise given  it  their  support,  comfort,  and  aid,  can  return  to 
Washington  since  the  capitulation  of  Lee's  army  and  the 
capture  of  Richmond,  and  reside  here  under  the  terms  of 
the  capitulation  ?  Third,  you  state  that  since  the  capitula- 
tion of  General  Lee's  army,  rebel  officers  have  appeared  in 
public  in  the  loyal  States  wearing  the  rebel  uniform ;  and 
you  ask  whether  such  conduct  is  not  a  fresh  act  of  hostility 
on  their  part  to  the  United  States,  subjecting  them  to  be 
dealt  with  as  avowed  enemies  of  the  Government. 

Tour  letter  is  accompanied  with  a  copy  of  the  terms  of 
capitulation  entered  into  betwixt  Generals  Grant  and  Lee. 
It  is  as  follows : 

"  Rolls  of  all  the  officers  and  men  to  be  made  in  dupli- 
cate, one  copy  to  be  given  to  an  officer  designated  by  me, 
the  other  to  be  retained  by  such  officer  or  officers  as  you 
may  designate.  The  officers  to  give  their  individual 
paroles  not  to  take  arms  against  the  Government  of  the 
United  States  until  properly  exchanged,  and  each  company 
or  regimental  commander  sign  a  like  parole  for  the  men 
of  their  commands.  The  arms,  artillery,  and  public  pro- 
perty to  be  packed  and  stacked,  and  turned  over  to  the 
officers  appointed  by  me  [General  Grant]  to  receive  them. 
This  will  not  embrace  the  side-arms  of  the  officers,  nor 
their  private  horses,  toor  baggage.  This  done,  each  officer 
and  man  will  be  allowed  to  return  to  their  homes,  not  to 
be  disturbed  by  United  States  authority  so  long  as  they 
observe  their  parole  and  the  laws  in  force  where  they 
reside." 

1.  In  giving  construction  to  these  articles  of  capitulation, 
we  must  consider  in  what  capacity  General  Grant  was 
speaking.  He  of  course  spoke  by  authority  of  the  Presi- 
dent* of  the  United  States  as  commander-in-chief  of  the 
armies  of  the  United  States.  It  must  be  presumed  that  he 
had  no  authority  from  the  President,  except  such  as  the 
commander-in-chief  could  give  to  a  military  officer. 

The  President  performs  two  functions  of  the  Govern- 
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ment,  one  civil,  the  other  military ;  as  President  of  the 
United  States,  and  its  civil  head,  he  possesses  the  pardoning 
power;  as  President  of  the  United  States  he  is  commander- 
in-chief  of  the  armies  of  the  United  States,  and  is  the  head 
of  its  belligerent  power.  His  power  to  pardon,  as  a  civil 
magistrate,  cannot  be  delegated ;  it  is  a  personal  trust,  in- 
separably connected  with  the  office  of  President.  As  com- 
mander-in-chief of  the  armies  of  the  United  States,  he  has, 
of  necessity,  to  delegate  a  vast  amount  of  power.  Regard- 
ing General  Grant,  then,  purely  as  a  military  officer,  and 
that  he  was  speaking  as  one  possessing  no  power  except 
belligerent,  and  considering  that  fact  to  be  well  known  to 
the  belligerents  with  whom  he  was  making  the  stipulation, 
let  us  come  to  the  consideration  of  the  first  question  which 
you  have  propounded. 

It  must  be  observed  that  the  question  is  not  as  to  the 
extent  of  the  power  that  the  President,  as  commander-in- 
chief  of  the  armies,  possesses;  it  is  not  whether  he,  as 
commander-in-chief  of  the  armies  of  the  United  States, 
could  grant  parole,  by  virtue  of  his  military  authority,  to 
rebels  to  go  and  reside  in  loyal  communities,  communities 
that  had  not  been  in  rebellion  against  the  Government  of 
the  United  States;  but  the  question  is  whether,  by  and 
under  he  terms  of  the  stipulation,  he  has  granted  such 
permissions. 

In  the  cases  in  2  Black,  commonly  called  the  Prize 
Cases,  the  Supreme  Court  of  the  United  States  decided 
that  the  rebels  were  belligerents;  that  this  was  no  loose  and 
unorganized  insurrection,  without  defined  boundary,  but 
that  it  had  a  boundary  marked  by  lines  of  bayonets,  which 
can  only  be  crossed  by  force;  that  south  of  that  line  is 
enemy's  territory,  because  claimed  and  held  by  an  organ- 
ized, hostile,  and  belligerent  power;  that  all  persons  resid- 
ing within  that  territory  must  be  treated  as  enemies,  though 
not  foreigners ;  and  it  is  well  settled  that  all  persons  going 
there  without  license,  pending  the  hostilities,  or  remain- 
ing there  after  hostilities  commenced,  must  be  regarded 
and  treated  as  residents  of  that  territory.    It  follows,  as  a 
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matter  of  coarse,  that  residents  of  the  territory  in  rebellion 
cannot  be  regarded  as  having  homes  in  the  loyal  States. 
A  man's  home  and  his  residence  cannot  be  distinct  the  one 
from  the  other.  The  rebels  were  dealt  with  by  General 
Grant  as  belligerents.  As  belligerents,  their  homes  were, 
of  necessity,  in  the  territory  belligerent  to  the  Government 
of  the  United  States.  The  officers  and  soldiers  of  General 
Lee's  army,  then,  who  had  homes  prior  to  the  rebellion  in 
the  northern  States,  took  up  their  residences  within  the 
rebel  States  and  abandoned  their  homes  in  the  loyal  States, 
and  when  General  Grant  gave  permision  to  them,  by  the 
stipulation,  to  return  to  their  homes,  it  cannot  be  understood 
as  a  permission  to  return  to  any  part  of  the  loyal  States. 
That  was  a  stipulation  of  surrender,  and  not  a  truce. 
Vattel  lays  it  down  (p.  411)  that "  daring  the  truce,  especi- 
ally if  made  for  a  long  period,  it  is  naturally  allowable 
for  enemies  to  pass  and  repass  to  and  from  each  other's 
country,  in  the  same  manner  as  it  is  allowed  in  time  of 
peace,  since  all  hostilities  are  now  suspended ;  but  each 
of  the  sovereigns  is  at  liberty,  as  he  would  be  in  time  of 
peace,  to  adopt  every  precaution  which  may  be  necessary 
to  prevent  this  intercourse  from  becoming  prejudicial  to 
him.  He  has  just  grounds  of  suspicion  against  people 
with  whom  he  is  soon  to  recommence  hostilities.  He  may 
even  declare,  at  the  time  of  making  the  truce,  that  he  will 
admit  none  of  the  enemy  into  any  place  under  his  juris- 
diction. 

"Those  who,  having  entered  the  enemy's  territories 
during  the  truce,  are  detained  there  by  sickness,  or  any 
other  un  surmountable  obstacle,  and  thus  happen  to  remain 
in  the  country  after  the  expiration  of  the  armistice,  may, 
in  strict  justice,  be  kept  prisoners;  it  is  an  accident  which 
they  might  have  foreseen,  and  to  which  they  have,  of  their 
own  accord,  exposed  themselves ;  but  humanity  and  gene- 
rosity commonly  require  that  they  should  be  allowed  a 
sufficient  term  for  their  departure. 

"  If  the  articles  of  truce  contain  any  conditions  either 
more  extensive  or  more  narrowly  restrictive  than  what  we 
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have  here  laid  down,  the  transaction  becomes  a  particular 
convention.  It  is  obligatory  on  the  contracting  parties, 
who  are  bound  to  observe  what  they  have  promised  in  doe 
form;  and  the  obligations  thence  resulting  constitute  a 
conventional  right." 

Now,  if  the  rights  of  enemies,  during  a  long  truce  and 
suspension  of  hostilities,  are  thus  restricted,  it  would  seem 
evident  that  their  rights  under  a  stipulation  of  surrender, 
without  any  suspension  of  hostilities,  could  not,  without 
express  words  in  the  stipulation  to  that  effect,  be  any- 
thing  like  as  large  as  under  a  truce  and  suspension  of  hos- 
tilities. 

Regarding  General  Grant,  then,  as  speaking  simply  as  a 
soldier,  and  with  the  powers  of  a  soldier ;  regarding  this 
war  as  a  territorial  war,  and  all  persons  within  that  terri- 
tory as  residents  thereof,  and,  as  such,  enemies  of  the 
Government ;  and  looking  to  the  language  of  the  stipula- 
tion, I  am  of  opinion  that  the  rebel  officers  who  surrendered 
to  General  Grant  have  no  homes  within  the  loyal  States, 
and  have  no  right  to  come  to  places  which  were  their 
homes  prior  to  their  going  into  the  rebellion. 

IL  As  to  your  second  question :  The  stipulation  of  sur- 
render made  betwixt  Generals  Grant  and  Lee  does  not 
embrace  any  persons  other  than  the  officers  and  soldiers  of 
General  Lee's  army.  Persons  in  the  civil  service  of  the 
rebellion,  or  who  had  otherwise  given  it  support,  comfort, 
and  aid,  and  were  residents  of  the  rebel  territory,  certainly 
have  no  right  to  return  to  Washington  under  that  stipu- 
lation. 

III.  As  to  the  third  question :  My  answer  to  the  first  is 
a  complete  answer  to  this. 

Bebel  officers  certainly  have  no  right  to  wear  their 
uniforms  in  any  of  the  loyal  States*  It  seems  to  me  that 
such  officers,  having  done  wrong  in  coming  into  the  loyal 
States,  are  but  adding  insult  to  injury  in  wearing  their 
uniforms.  They  have  as  much  right  to  bear  the  traitor's 
flag  through  the  streets  of  a  loyal  city  as  to  wear  a  trai- 
tor's garb.    The  stipulation  of  surrender  permits  no  such 
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thing,  and  the  wearing  of  such  uniform  is  an  act  of  hos- 
tility against  the  Government 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  E..M.  Stanton, 

i&Lrctary  of  War. 


APPOINTMENT  OP  ASSISTANT  ASSESSORS  OP  INTERNAL 

REVENUE. 

1.  The  1st  section  of  the  act  of  March  8, 1865,  providing  for  the  appoint- 

ment of  assistant  assessors  of  internal  revenue  by  the  assessors,  is  . 
unconstitutional. 

2.  The  16th  section  of  that  act,  repealing  all  provisions  of  any  former  act 

inconsistent  therewith,  repealed  so  much  of  the  act  of  June  30,  1864, 
as  conferred  on  the  Secretary  of  the  Treasury  the  power  of  appointing, 
with  the  approval  of  the  Commissioner  of  Internal  Revenue,  the 
assistant  assessors. 

8.  Under  these  circumstances,  the  President,  since  the  passage  of  the  act 
of  March  8, 1866,  is  authorized  to  commission  the  assistant  assessors. 

4.  It  is  the  duty  of  the  President,  before  any  judicial  determination  hat 
been  had  of  the  constitutionality  of  the  provision  of  the  act  of  March 
8, 1865,  before  mentioned,  to  exercise  his  constitutional  power  of  ap- 
pointment in  the  case  of  assistant  assessors 

Attorney  General's  Office, 

April  25, 1865. 
Sir:  I  have  duly  considered  the  important  and  interest- 
ing questions  suggested  by  the  Commissioner  of  Internal 
Revenue,  touching  the  recent  legislation  of  Congress  with 
reference  to  the  office  of  assistant  assessor  of  internal 
revenue,  which  you  have  submitted  to  me  for  my  opinion. 
The  questions  may  be  thus  stated : 
L  Whether  the  provision  of  the  act  of  March  8, 1865, 
vesting  the  appointment  of  assistant  assessors  in  the  as- 
sessors of  the  respective  assessment  districts,  is  constitu- 
tional? 

vol.  xi. — 14 
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II.  If  it  be  unconstitutional,  in  whom  is  the  power  of 
appointing  assistant  assessors  by  law  vested  ? 

III.  If  the  President  is  by  law  vested  with  that  power, 
should  he  exercise  it,  against  the  express  provision  of  the 
act  of  Congress,  before  any  judicial  determination  has  been 
had  of  the  two  preceding  questions  ? 

I.  The  1st  section  of  the  act  of  March  3, 1*^5,  provides, 
that  within  each  assessment  district  the  "  assessor,  when- 
ever there  shall  be  a  vacancy,  shall  appoint,  with  the  ap- 
proval of  said  Commissioner,  one  or  more  assistant  as- 
sessors, who  shall  be  a  resident  of  such  assessment  district" 

The  question  suggested  by  this  enactment  is,  whether  it 
was  constitutionally  competent  for  Congress  to  confer  on 
the  assessors  the  power  of  appointing  their  assistants  ?  The 
Constitution  provides  (sec.  11,  art.  11)  that  the  President 
"  shall  nominate,  and,  by  and  with  the  advice  and  consent 
of  the  Senate,  shall  appoint,  ambassadors,  and  all  other 
officers  of  the  United  States,  whose  appointments  are  not 
herein  otherwise  provided  for,  and  which  shall  be  estab- 
lished by  law.  But  the  Congress  may  by  law  vest  the 
appointment  of  such  inferior  officers  as  they  think  proper 
in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads 
of  departments."  This  is  the  constitutional  provision 
which  the  act  of  1865  may  be  supposed  to  infringe.  Mani- 
festly, the  statute  is  in  violation  of  the  constitutional  pro- 
vision, if  the  assistant  assessors  are,  within  the  meaning  of 
the  Constitution, "  officers  "  of  the  United  States.  Congress 
is  not  competent  to  confer  the  power  of  appointing  officers 
of  the  United  States  on  any  public  authority,  save  the 
President,  the  courts,  or  the  heads  of  departments.  The 
legal  character  of  the  place  or  position  of  assistant  assessor 
is,  therefore,  the  first  point  for  determination.  I  will  not 
venture  to  frame  a  general  definition  of  the  meaning  of 
the  words  "  officer  "  and  "  office,"  as  they  are  used  in  the 
Constitution.  Blackstone  has  attempted  to  give  such  a 
definition  of  the  legal  meaning  of  the  second  of  these 
terms,  (2  Com.  36.)  But  he  has  done  nothing  more  than 
substitute  one  abstract  term  for  another.     He  defines  an 
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"  office "  to  be  an  "  employment."  But  Chief  Justice 
Marshall  has  well  said,  "  although  an  office  is  an  '  employ- 
ment/ it  does  not  follow  that  every  employment  is  an 
office.  A  man  may  certainly  be  employed  under  a  con- 
tract, express  or  implied,  to  do  an  action  or  perform  a  ser- 
vice, without  becoming  an  officer."  (United  States  vs. 
Maurice,  2  Brock.,  103.)  With  his  usual  power  of  legal 
discrimination,  the  great  Chief  Justice  has,  in  the  same 
case,  distinguished  those  employments  that  may  properly 
be  termed  u  offices  "  from  that  other  class  to  which  he  re- 
fers. "  If  a  duty,"  he  says,  "  be  a  continuing  one,  which 
is  defined  by  rules  prescribed  by  the  Government  and  not 
by  contract,  which  an  individual  is  appointed  by  Govern- 
ment to  perform,  who  enters  on  the  duties  appertaining 
to  his  station  without  any  contract  defining  them,  if  those 
duties  continue,  although  the  person  be  changed,  it  seems 
very  difficult  to  distinguish  such  a  charge  or  employment 
from  an  office,  or  the  person  who  performs  the  duties  from 
an  officer." 

I  think  that  the  act  of  Congress  establishing  the  place 
of  assistant  assessor,  and  prescribing  its  powers,  functions, 
and  duties,  constitutes  it,  in  the  strictest  legal  sense,  an 
"  office."  The  internal  revenue  code  of  June  30,  1864, 
(13  Stats.,  224,)  specifically  so  terms  it,  in  prescribing  the 
oath  which  every  assistant  assessor  is  required  to  take 
before  entering  upon  his  duties.  And  what  is  the  nature 
of  those  duties  ?  One  point  of  inquiry  would  be,  whether 
they  are  the  duties  of  another,  which  he  performs  in 
right  of,  and  by  deputation  from  that  other  ?  They  are 
not  of  that  character.  The  statute  carefully  prescribes 
the  sphere  of  his  authority,  but  within  that  sphere  he 
performs  the  duties  and  exercises  the  powers  devolving 
upon  him  in  subordination  and  under  responsibility  only 
to  the  law,  whose  agent,  in  truth,  he  is.  The  assessor 
may  re-examine  and  rectify  his  assessments,  but  only  as 
a  court  of  error,  may  revise  and  correct  the  decisions  of 
inferior  tribunals  on  appeal.  I  have  no  difficulty,  then, 
in  determining  that  an  assistant  assessor  is  an  "  officer," 
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in  the  meaning  of  the  Constitution.  The  tests  that  I  have 
applied  in  ascertaining  the  legal  character  of  his  employ- 
ment were  those  adopted,  with  like  result,  in  the  case 
of  inspectors  of  the  customs,  under  the  acts  of  1799  and 
1815,  by  my  predecessors,  Mr.  Wirt,  Mr.  Berrien,  and 
Mr.  Legare.  All  of  these  distinguished  gentlemen  were 
of  opinion  that  the  inspectors  contemplated  by  those 
statutes  were  to  all  intents  and  purposes  officers  of  the 
United  States,  and  not  the  deputies,  employes,  or  agents 
of  the  collectors. 

Mr.  Legare  was  of  opinion,  consequently,  that  if  the  act 
of  1799  contemplated  the  appointment  of  occasional  in- 
spectors by  the  collectors,  it  was  null  and  void,  and  that  its 
constitutionality  could  only  be  upheld  on  the  construction 
that  the  statute  contemplated  the  Secretary  of  the  Treasury 
as  the  appointing  power.    (2  Op.,  418;  4  Op.,  164.) 

I  am  of  opinion,  therefore,  that  the  provision  of  the  act 
of  1865,  to  which  I  have  referred,  vesting  the  power  of  ap- 
pointing assistant  assessors  in  the  respective  assessors,  is 
clearly  unconstitutional. 

H.  The  second  question  is,  in  whom  is  the  authority  of 
appointing  those  officers  by  law  now  vested  ?  The  16th 
section  of  the  act  of  3d  March,  1865,  enacts,  "  that  all  pro- 
visions of  any  former  act  inconsistent  with  the  provisions 
of  this  act  are  hereby  repealed."  The  effect  of  this  pro- 
vision is  to  repeal  so  much  of  the  act  of  June  30, 1864,  (13 
Stats.,  224,)  as  conferred  on  the  Secretary  of  the  Treasury 
the  power  of  appointing,  with  the  approval  of  the  Com- 
missioner of  Internal  Revenue,  the  assistant  assessors. 
If  the  provision  had  not  been  introduced  into  the  new 
statute,  and  the  statute  had  simply  changed  the  appointing 
authority,  the  effect  of  vesting  the  power  of  appointment 
in  an  officer  incapable  of  constitutionally  exercising  it 
would  have  been  to  revive  the  authority  previously  con- 
ferred on  the  Secretary  of  the  Treasury.  But  the  act  of 
1865,  besides  conferring,  or  attempting  to  confer,  on  the 
assessors  the  appointment  of  their  assistants,  repeals  the 
provision  of  the  act  of  1864,  which  gave  that  authority, 
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and  constitutionally  gave  it,  to  the  Secretary  of  the 
Treasury. 

That  repeal  Congress,  of  course,  was  entirely  competent 
to  effect  The  law,  therefore,  has  established  an  office, 
and  not  designated  any  competent  public  authority  as 
authorized  to  appoint  the  officer.  On  whom,  then,  de- 
volves the  power  of  filling  the  office  ? 

I  am  of  opinion  that  the  President  is  by  the  Constitution 
vested  with  authority  to  appoint  assistant  assessors  under 
the  existing  circumstances.  The  Constitution  confers  on 
the  President  the  power  to  nominate,  and,  by  and  with  the 
advice  of  the  Senate,  to  appoint,  all  officers  of  the  United 
States  whose  appointments  are  not  in  the  instrument  other- 
wise provided  for,  and  whose  offices  shall  be  established  by 
law.  In  the  case  of  "  inferior  officers,"  Congress  may  pro- 
vide for  their  appointment  by  the  President  alone,  the 
heads  of  departments,  or  the  federal  tribunals.  When 
Congress  creates  such  offices  and  omits  to  provide  for 
appointments  to  them,  or  provides  in  an  unconstitutional 
way  for  such  appointments,  the  officers  are,  within  the 
meaning  of  the  Constitution,  "  officers  of  the  United  States 
whose  appointments  are  not"  therein  "  otherwise  provided 
for."  The  power  of  appointing  such  officers  devolves  on 
the  President.  Assistant  assessors,  under  the  views  here 
expressed,  are  within  that  class.  The  provision  in  the  act 
of  1865,  touching  those  officers,  being  null  and  void,  and 
the  act  of  1864,  to  the  extent  just  mentioned,  being  re- 
pealed, there  is,  in  effect*  no  existing  legislation  which 
confers  on  any  public  authority  the  power  of  appointing 
those  officers.  The  constitutional  power  of  the  President 
is  in  this  emergency  called  into  exercise.  He  alone  has 
authority  to  commission  the  assistant  assessors. 

III.  The  third  and  last  question  on  which  you  have  de- 
sired an  expression  of  my  opinion  is,  whether  it  is  the  duty 
of  the  President  to  exercise  the  power  of  appointment  in 
the  case  of  these  officers,  in  view  of  the  express  provision  of 
the  act  of  1865,  distinctly  declaring  the  will  of  Congress  that 
he  should  not  appoint  them,  and  directly  against  that  ex- 
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pression  of  the  will  of  the  legislature,  and  especially  before 
any  judicial  determination  has  been  had  of  the  first  two 
questions  to  which  I  have  directed  my  attention  ? 

If  the  President  should  be  of  opinion,  on  the  foregoing 
reasoning,  that  he  possesses  the  power  constitutionally  to 
make  appointments  to  the  office  of  assistant  assessor,  I  think 
it  is  clearly  his  duty  to  exercise  that  power.  The  question 
of  his  constitutional  authority  in  the  case  presented  de- 
pends upon  the  view  that  the  President  may  take  of  the  un- 
constitutionality of  the  existing  legislation  on  the  subject  of 
that  office.  If  he  fully  concur  in  the  view  I  have  taken  of 
the  question,  there  is  no  escape  from  the  conclusion,that 
he  alone  can  lawfully  fill  the  office.  It  is  his  duty  to  do 
all  that  he  his  lawful  power  to  do,,  when  the  occasion  re- 
quires an  exercise  of  his  authority.  To  do  less  on  such  an 
occasion  would  be  pro  tanto  to  abdicate  his  high  office. 

The  Constitution  is  the  supreme  law — a  law  superior 
and  paramount  to  every  other.  If  any  law  be  repugnant 
to  the  Constitution,  it  is  void;  in  other  words,  it  is  no  law. 
It  is  the  peculiar  province  and  duty  of  the  judicial  depart- 
ment to  say  what  the  law  is  in  particular  cases.  But  before 
such  cases  arise,  and  in  the  absence  of  authoritative  ex- 
position of  the  law  by  that  department,  it  is  equally  the 
duty  of  the  officer  holding  the  executive  power  of  the 
Government  to  determine,  for  the  purposes  of  his  own 
conduct  and  action,  as  well  the  operation  of  conflicting 
laws  as  the  constitutionality  of  any  one.  (Marbury  vs. 
Madison,  1  Crauch,  180.)* 

It  will  be  observed,  let  me  remark,  in  conclusion,  that 
the  action  of  the  President,  in  appointing  to  the  office  in 
question,  will  not  preclude  or  aifect  judicial  inquiry  and 
decision  on  the  points  that  have  been  presented.  If  two 
persons  should  claim  the  authority  of  exercising,  in  any 


*  The  passage  in  the  opinion  of  Chief  Justice  Marshall,  which  the  Attor- 
ney General  had  in  his  mind  is/  probably,  the  last  paragraph,  in  which  the 
chief  justice  says: 

"  A  law  repugnant  to  the  Constitution  is  void,  and  courts,  as  well  as 
other  departments,  are  bound  by  that  instrument." — Ed. 
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assessment  district,  the  office  of  assistant  assessor,  one  by 
appointment  of  the  President,  and  the  other  by  ap- 
pointment of  the  assessor,  the  question  would  be  then 
peculiarly  one  for  judicial  determination,  whether  either, 
and  which,  of  such  persons  was  entitled  to  exercise  the 
office?  But  I  apprehend  that  practically  no  such  contes- 
tation will  arise.  I  understand  that  heretofore  the  as- 
sessors have  virtually  exercised  the  power  of  appointing 
their  assistants,  and  it  is  not  improbable  that  the  President, 
if  he  commissions  the  officers,  will  adopt  substantially  the 
same  course  as  that  pursued  under  the  act  of  1864  by  the 
Secretary  of  the  Treasury. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 


MURDER  OF  THE  PRESIDENT. 
Trial  of  the  alleged  murderers 

Attorney  General's  Office, 

April  28, 1865. 
Sir  :  I  am  of  the  opinion  that  the  persons  charged  with 
the  murder  of  the  President  of  the  United  States  can  be 
rightfully  tried  by  a  military  court. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
The  President. 
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PAYMENT  OF  CHECKS  OF  ARMY  PAYMASTEB& 

Checks  given  by  paymasters  are  valid  obligations  of  the  Government, 
although  dishonored  for  want  of  funds  to  the  credit  of  the  officers  who 
issued  them. 

Attorney  General's  Office, 

April  22, 1865. 

Sir  :  I  have  the  honor  to  give  you  my  opinion,  as  re- 
quested, on  the  point  recently  submitted  to  me,  whether 
checks  given  by  paymasters  are  valid  against  the  Govern* 
ment,  so  as  to  require  payment  to  the  holders  by  the 
Government,  if  the  checks  be  dishonored  for  want  of 
funds  to  the  credit  of  the  paymasters  to  meet  them  ? 

This  question  you  referred  to  me  in  connection  with  a 
letter  on  "the  subject  of  outstanding  checks  or  drafts  of 
paymasters/'  addressed  to  you  by  the  Paymaster  General, 
wherein  are  stated  the  circumstances  under  which  the 
said  checks  were  given  or  issued  by  those  officers;  and  I 
assume,  therefore,  that  you  desire  me  to  consider  the 
question  of  the  liability  of  the  Government  upon  those 
instruments,  under  the  facts  presented  to  you  by  the  Pay- 
master General. 

I  understand,  then,  that  certain  checks,  drawn  upon  au- 
thorized public  depositaries,  were  issued  by  United  States 
paymasters  in  favor  of  parties — officers,  soldiers,  or  other 
persons — entitled  to  be  paid  the  amounts  expressed  in  such 
checks;  and  that  such  checks,  when  presented  by  bona  fide 
holders  of  the  same  to  the  proper  depositaries  on  whom 
they  were  thus  drawn  for  payment,  were  dishonored  for 
want  of  funds  to  the  credit  of  the  paymasters.  On  this 
state  of  facts,  the  question  arises  whether  the  United 
States  are  legally  bound  to  pay  to  the  holders  thereof  the 
amounts  of  such  checks  or  drafts  ?  It  appears  very  plain 
to  me  that  this  question  must  be  answered  in  the  affirm- 
ative. 

In  the  first  place,  the  authority  of  the  paymasters  to 
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issue  the  checks  seems  to  be  clear  under  the  1st  section 
of  the  act  of  March  3, 1857,  amendatory  of  the  act  of  Au- 
gust 6,  1846,  which  requires  every  disbursing  officer  or 
agent  of  the  United  States  to  deposit  money  intrusted  to 
him  for  disbursement  with  the  Treasurer  of  the  United 
States,  or  with  some  one  of  the  assistant  treasurers,  or 
public  depositaries,  and  to  draw  for  the  same  only  in 
favor  of  the  persons  to  whom  payment  is  to  be  made  in 
pursuance  of  law  and  instruction.  The  obligation  created 
by  checks  issued  in  pursuance  of  this  enactment,  is,  there- 
fore, a  public,  and  not  a  private  obligation.  The  doctrine 
has  been  made  the  basis  of  repeated  adjudications  in  the 
Supreme  Court,  that  "  where  a  public  agent  acts  in  the 
line  of  his  duty,  and  by  legal  authority,  his  contracts  made 
on  account  of  the  Government  are  public,  not  personal." 
(Hodgson  vs.  Dexter,  1  Cranch,  363 ;  Jones  vs.  L.  Tombe, 
3  Dall.,  384 ;  Parks  vs.  Rose,  11  Howard,  374.) 

The  United  States  being  thus  responsible,  legally,  as 
drawers  of  the  checks  in  question,  the  next  inquiry  would 
be,  what  engagements  do  those  instruments  in  law  import? 
Mr.  Justice  Story,  in  his  opinion  "  in  the  matter  of  Brown," 
(2  Story  R.,  516,)  answers  that  question  thus :  "In  the  case 
of  a  clieck,  I  take  it  to  be  clear  that  the  drawer,  impliedly, 
engages  that  at  the  time  when  the  check  is  due  and  pay- 
able, he  has,  and  will  have  then,  and  at  all  times  there- 
after, sufficient  funds  in  the  bank  to  pay  the  same  on 
presentment,  and  by  the  draft  he  appropriates  those  funds 
absolutely  for  the  use  of  the  holder."  A  corollary  from 
this  proposition  is,  as  explained  by  the  same  learned  jus- 
tice, both  in  that  opinion  and  in  his  treatise  on  Promissory 
Notes,  that  if  the  drawer,  at  the  date  of  the  check,  or  at 
the  time  of  the  presentment  of  it  for  payment,  had  no 
funds  in  the  bank,  or  banker's  hands,  or  if,  after  drawing 
the  check,  and  before  its  presentment  for  payment  and 
dishonor,  he  withdrew  his  funds,  his  liability  is  fixed,  not- 
withstanding any  lapse  of  time  between  the  issuing  and 
presentment  of  the  instrument,  and  although  due  notice, 
required  in  other  cases  of  dishonor,  was  not  given  by  the 
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hplder.  "  The  reason  is,"  I  cite  the  language  of  Mr.  Jus- 
tice Story,  "that  if  he  drew  the  check  without  having 
any  funds,  he  had  no  right  to  expect  payment  of  the  check, 
and  his  conduct  amounted  to  a  fraud  and  imposition  upon 
the  payee;  and  he  could  suffer  no  loss  or  damage  on  ac- 
count of  the  dishonor,  or,  at  least,  none  which  might  not 
properly  be  attributed  to  his  own  fault.  And  if  he  origin- 
ally had  funds,  and  had  since  withdrawn  them  from  the 
bank  or  bankers,  he  was  guilty  of  a  manifest  wrong  in 
thus  subtracting  the  very  funds  already  appropriated  to 
the  payment  of  the  check."  (Story  on  Promissory  Notes, 
§  498.)  The  Government,  under  these  very  familiar  prin- 
ciples of  mercantile  law,  treating  them  as  applicable  to 
the  instruments  in  question,  cannot,  in  the  cases  of  any 
of  these  checks,  complain  of  the  want  of  due  presentment 
or  of  the  want  of  due  notice.  It  is  fixed,  without  regard 
to  any  point  of  presentment  or  notice,  with  an  absolute 
responsibility  to  pay  the  checks  on  dishonor. 

There  is  a  simpler  view,  however,  that  may  be  taken  of 
the  case.  The  checks  are,  in  effect,  drawn  by  the  Govern- 
ment upon  the  Government.  The  drawee,  the  public 
depositary,  was  made  the  agent  of  the  Government  to 
effect  the  payment  of  the  party  who  holds  the  obligation. 
That  he  did  not  pay  the  party  was  owing  to  the  neglect  or 
default  of  another  agent  of  the  Government,  the  drawer, 
whose  duty  it  was  to  see  that  he  had  the  means  of  making 
the  payment. 

If  the  United  States  can  escape  from  the  liability  of 
paying  the  check,  it  must  escape  on  the  principle  that  the 
inability  of  one  of  their  agents  to  perform  his  duty,  in 
effecting  payment  of  a  debt  of  the  Government,  in  conse- 
quence of  the  neglect  or  default  of  another  officer  in  doing 
his  appropriate  duty,  discharges  the  Government  from  its 
original  obligation  to  its  creditor.  On  that  principle,  if 
the  Paymaster  General  should  neglect  or  refuse  to  place 
adequate  funds  to  the  credit  of  the  proper  paymasters,  or, 
after  so  doing,  should  withdraw  the  funds,  the  United 
States  would  be  released  from  obligation  to  pay  their 
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officers  and  soldiers.     The  doctrine  certainly  is  not  a  sound 
one. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Edwin  M.  Stanton, 
Secretary  of  War. 


REGULATION  OF  COMMERCIAL  INTERCOURSE. 

Powers  of  the  President  in  reference  to  the  regulation  of  commercial  in- 
tercourse and  relations,  under  the  statutes  of  July  18,  1861,  and  July  % 
1864. 

Attorney  General's  Office, 

May  5,  1865. 

Sir  :  By  the  5th  section  of  the  act  of  July  13,  1861, 
after  the  President  shall  have  declared  a  State,  or  part 
thereof,  in  insurrection  against  the  United  States,  all  com- 
mercial intercourse,  by  and  between  the  same  and  the 
citizens  thereof  and  the  citizens  of  the  rest  of  the  United 
States,  shall  cease,  and  be  unlawful,  so  long  as  such  con- 
dition of  hostilities  shall  continue,  provided,  however,  that 
the  President  may,  in  his  discretion,  license  and  permit 
commercial  intercourse  in  such  articles,  for  such  time, 
and  by  such  persons,  as  he  may  think  fit  and  most  con- 
ducive to  the  public  interest;  and  such  intercourse,  so  far 
as  by  him  licensed,  shall  be  conducted  and  carried  on  in 
pursuance  to  rules  and  regulations  prescribed  by  the 
Secretary  of  the  Treasury. 

This  section  confers  upon  the  President,  and  the  Presi- 
dent only,  the  sole  power  to  permit  commercial  intercourse 
betwixt  the  citizens  of  districts  proclaimed  to  be  in  insur- 
rection and  the  citizens  of  the  rest  of  the  United  States. 
The  section  does  not  give  to  the  President  any  power  or 
control  over  the  trade  and  commerce  betwixt  the  citizens 
in  the  districts  declared  to  be  in  insurrection.  Commerce 
betwixt  the  loyal   and   disloyal  districts  is  denounced, 
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and  pronounced  unlawful,  except  when  licensed  by  the 
President. 

Such  being  the  power  of  the  President,  Congress  passed 
the  act  of  July  2,  1864. 

By  the  4th  section  of  that  act,  the  prohibitions  and  pro- 
visions of  the  act  of  July  13,  1861,  are  made  to  apply  to 
all  commercial  intercourse  by  and  between  persons  re- 
siding or  being  within  districts  declared  in  insurrection. 
Thus  was  given  power  to  the  President  to  license  trade 
and  commerce  between  persons  residing  and  being  within 
the  district  declared  to  be  in  insurrection.  This  section 
gives  to  the  President  larger  powers  than  he  had  under 
the  act  of  July,  1861. 

By  the  8th  section  it  is  enacted,  that  it  may  be  lawful 
for  the  Secretary  of  the  Treasury,  with  the  approval  of  the 
President,  to  purchase  the  products  of  the  States  declared 
to  be  in  insurrection.  It  would  seem  plain,  from  the  lan- 
guage of  this  section,  that  it  is  within  the  discretion  of 
the  President  to  withhold  his  approval  of  such  purchases, 
thus  keeping  in  the  hands  of  the  President  complete  con- 
trol over  the  subject  of  trade  between  the  loyal  and  dis- 
loyal, and  of  the  disloyal  amongst  themselves. 

Then  follows  the  9th  section,  the  true  construction  of 
which  is  difficult. 

Before  quoting  the  language  of  that  section,  let  it  be 
borne  in  mind  that  the  5th  section  of  the  act  of  July  13, 
1861,  denounced  and  prohibited  commercial  intercourse 
between  the  citizens  of  the  insurrectionary  districts  and 
the  citizens  of  the  rest  of  the  United  States;  and  that,  by 
the  4th  section  of  the  act  of  July  2, 1864,  commercial  in- 
tercourse between  citizens  of  the  insurrectionary  districts 
is  declared  unlawful,  and  the  President  is  authorized  by 
license  to  coutrol  and  regulate  both. 

The  9th  section  repeals  so  much  of  the  5th  section  of 
the  act  of  July  13,  1861,  as  authorizes  the  President,  in 
his  discretion,  to  license  or  permit  commercial  relations  iu 
any  State  or  section,  the  inhabitants  of  which  are  declared 
in  a  state  of  insurrection. 
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It  will  be  perceived,  that  in  this  section  the  word  rela- 
tions is  used,  and  not  intercourse ;  and,  further,  that  the 
language  is,  in  any  State  or  section,  the  inhabitants  of 
which  are  declared  in  a  state  of  insurrection.  Now,  the 
act  of  July  13,  1861,  as  has  been  before  stated,  does  not 
give  authority  to  the  President  to  permit  or  license  inter- 
course or  relations  in  any  State  or  section,  the  inhabitants 
of  which  are  declared  to  be  in  insurrection.  The  authority, 
under  the  act  of  July,  1861,  was  to  license  and  permit 
commercial  intercourse  between  the  loyal  and  the  disloyal 
parts  of  the  United  States.  If  we  understand  and  give 
effect  literally  to  the  language  of  the  9th  section,  so  far 
as  quoted,  it  does  nothing.  Taken  literally,  it  imports 
that  the  President  was  vested  with  an  authority,  by  the 
6th  section  of  the  act  of  July,  1861,  that  was  not  conferred 
thereby,  but,  in  truth,  the  4th  section  of  the  act  of  July, 
1864,  confers  upon  the  President  the  very  power  which  is 
attributed  to  him- by  the  9th  section  of  the  same  act,  as 
flowing  from  the  act  of  July  13,.  1861.  The  literal  effect 
of  the  words  of  the  9th  section  would  repeal  the  4th  sec- 
tion of  the  same  act.  Such  cannot  have  been  the  inten- 
tion of  Congress.  If  possible,  some  effect  must  be  given 
to  the  section ;  it  must  not  be  construed  to  be  an  idle  and 
nugatory  clause,  if  we  can  get  at  the  intention  of  the. 
legislature.  The  preposition  "  in  "  makes  the  trouble.  If 
with  had  been  used,  there  would  be  none.  Then  the  sen- 
tence would  read,  "  with  any  State  or  section,"  Ac.  That 
the  sentence  must  be  construed  as  taking  away  from  the 
President  much  of  the  authority  to  license  and  permit 
commercial  intercourse,  between  the  loyal  and  disloyal 
districts,  can  hardly  admit  of  a  doubt,  when  the  provis- 
ions of  the  5th  section  of  the  act  of  July,  1861,  the  4th 
section  of  the  act  of  July,  1864,  and  the  whole  language 
of  the  9th  section  of  July,  1864,  are  read  and  considered 
together. 

Next  is  to  be  seen  how  much  discretion  to  license  and 
permit  commercial  intercourse  remains  with  the  President. 
Under  the  existing  state  of  things,  it  is  important  that  this 
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discretion  should  be  large,  so  as  to  bring  trade  to  as  near 
the  point  of  untrammeled  freedom  as  is  consistent  with 
public  safety. 

Under  the  9th  section,  the  President  can  admit  as  much 
commerce  betwixt  the  loyal  and  disloyal  districts  "  as  may 
be  necessary  to  authorize  supplying  the  necessities  of  loyal 
persons  residing  in  insurrectionary  States."  Thus,  two 
duties  are  devolved  upon  the  President.  First,  to  say 
what  are  necessaries,  and,  second,  to  fix  the  rule  by  which 
loyalty,  so  far  as  the  purchase  of  necessaries  is  concerned, 
is  to  be  determined.  The  exercise  of  these  powers  is  in 
his  discretion.  That  discretion  can,  as  the  State  or  district 
manifests  a  rebellious  temper  or  a  loyal  spirit,  be  sparingly 
or  liberally  used.  The  authority  to  permit  trade  beyond 
the  federal  military  lines  is  absolutely  taken  away  from 
the  President. 

The  President  can  also  permit  persons  residing  within 
such  lines  to  bring,  or  send  to  market  in  the  loyal  States, 
any  products  which  they,  shall  have  produced,  with  their 
own  labor  or  the  labor  of  freedmen,  and  others  employed  and 
paid  by  them.  By  this  sentence,  there  is  an  absolute  pro- 
hibition against  bringing  to  market  in  the  loyal  States  the 
products  of  slave  labor.  The  prohibition  results  directly 
from  the  fact,  that  none  are  admitted  to  be  sent  or  brought 
except  the  products  of  free  labor.  The  President  must 
prescribe  the  rule  by  which  the  products  of  free  labor  are 
to  be  known  from  those  of  slave  labor.  The  market  for 
the  products  of  free  labor  can  be  made  as  free  as  the  Pre- 
sident may  in  his  discretion  elect  to  make  it. 

After  the  President  has  decided  what  may  be  regarded 
as  necessaries  in  a  particular  military  department,  the 
commanding  general  thereof,  and  an  officer  designated  by 
the  Secretary  of  the  Treasury  for  that  purpose,  shall  say 
in  what  monthly  amounts  goods,  wares,  and  merchandise 
may  be  carried  into  the  department,  and  to  and  from  what 
places.  It  seems  to  me,  that  the  duty  of  saying  in  what 
monthly  amounts,  and  to  and  from  what  places,  goods  are 
to  be  taken  into  disloyal  districts,  is  attached  to  the  office 


Digitized  by  VjOOQ IC 


TO  THE  SECRETARY  OF  WAR.  223 

Bounties  to  Troops  Mustered  out  of  Service. 

of  the  commanding  general  of  a  department  and  the  officer 
designated  by  the  Secretary  of  the  Treasury. 

Under  this  power  or  discretion,  the  trade  can  be  left  as 
free,  or  made  as  limited,  as  the  President  may  deem  ex- 
pedient for  the  public  good  and  safety. 

This  whole  trade  must  be  conducted  under  rules  relating 
thereto,  made  by  the  Secretary  of  the  Treasury,  with  the 
approval  of  the  President.  As  it  is  greatly  desired  that 
the  intercourse  should  be  as  free  as  possible,  there  need  be 
but  few  rules,  and  they  as  simple  as  possible.  But  under 
my  view  of  the  statute,  there  can  be  no  trade  betwixt  the 
loyal  States  and  disloyal  districts,  now  in  the  military 
occupation  of  the  United  States  forces,  except  according 
to  the  rules  required  to  be  prescribed. 

This  statute,  unfortunately,  seems  to  have  been  framed 
in  reference  to  a  state  of  actual  and  active  hostility.  But 
it  is  the  law,  and  we  must  conform  to  its  provisions  until 
it  is  repealed,  or  it  shall  be  proclaimed  that  the  rebellion 
has  been  suppressed,  ^he  necessities  of  the  southern 
people,  and  an  exhibition  of  returning  loyalty,  should 
make  us  construe  it  as  much  for  their  advantage  as  we 
possibly  can. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

The  President. 


BOUNTIES  TO  TBOOPS  MUSTERED  OUT  OF  SERVICE. 

1.  The  regulations  of  the  "War  Department,  in  reference  to  the  payment  of 

bounties  to  veterans  mustered  out  of  service  before  the  expiration  of 
their  term  of  enlistment,  by  reason  of  their  service  being  no  longer 
required,  have  the  force  of  law,  by  effect  of  joint  resolutions  of  Janu- 
ary 18,  1864,  and  March  3,  1864. 

2.  A  volunteer  mustered  into  service  under  act  of  July  4,  1864,  is  entitled, 

if  mustered  out  for  the  above  reason,  before  the  expiration  of  his 
period  of  service,  to  receive  only  the  proportion  of  the  bounty  allowed 
by  the  act  which  had  actually  accrued  before  the  date  of  his  dis- 
charge. 
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8.  Commissioned  officers  of  volunteers,  below  the  rank  of  brigadier  gene- 
ral, mustered  out  because  their  services  are  no  longer  required,  are 
entitled  to  receive  "three  months'  pay  proper,"  under  the  4th  section 
of  act  of  March  8, 1865.  (13  Stats.,  497.) 

Attorney  General's  Office, 

•    May  6, 1864. 

Sir  :  I  have  considered  the  several  questions  presented 
by  the  Paymaster  General  and  the  Adjutant  General  of 
the  army,  in  their  respective  communications  of  May  3, 
and  May  4,  instant,  relative  to  the  amounts  of  bounty 
payable  to  the  soldiers  of  certain  military  organizations 
now  being  mustered  out  of  service,  and  also  the  point  sug- 
gested in  those  communications,  relative  to  the  proper 
construction  of  4th  section  of  the  army  appropriation  act 
of  March  3, 1865,  (13  Stats.,  497,)  concerning  the  allowance 
of  extra  pay  (as  it  may  be  called)  to  certain  volunteer 
officers  continuing  in  the  service  "  to  the  close  of  the  war." 

The  first  question  is,  whether  veterans  who  re-entered 
and  persons  who  enlisted  in  the  regular  or  volunteer  forces 
of  the  United  States  for  three  years,  or  during  the  war, 
under  the  regulations  and  orders  referred  to  in  the  com- 
munication of  the  Paymaster  General,  issued  by  the  Sec- 
retary of  War,  and  by  the  provost  marshal  general,  with 
the  approval  of  the  Secretary,  and  who  may  be  honorably 
mustered  out  of  the  service,  by  reason  of  the  Government 
no  longer  requiring  their  services,  before  the  expiration 
of  the  term  of  enlistment,  are  respectively  entitled,  on 
being  so  mustered  out,  to  the  unpaid  balance  of  the  boun- 
ties promised  to  them  by  the  orders  under  which  they 
were  enlisted?  I  am  of  opinion  that  they  are  so  entitled 
by  the  operation  of  the  joint  resolutions  of  Congress,  ap- 
proved respectively  January  13, 1864,  and  March  3,  1864, 
which  give  the  force  and  effect  of  law  to  the  regulations 
and  orders  of  the  War  Department  just  referred  to,  pro- 
viding for  the  payment  of  bounties  to  the  classes  of  soldiers 
above  named.  These  regulations  and  orders,  in  terms, 
promise  and  declare,  that "  if  the  Government  shall  not  re- 
quire these  troops  for  the  full  period  of  three  years,  and 
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they  shall  be  mustered  honorably  out  of  the  service  before 
the  expiration  of  their  term  of  enlistment,  they  shall  receive 
upon  being  mustered  out  the  whole  amount  of  bounty  re- 
maining  unpaid  the  same  as  if  the  whole  term  had  been 
served." 

The  second  question  relates  to  soldiers  who  entered  the 
service  pursuant  to  and  under  the  provisions  of  the  act  of 
July  4,  1864,  promulgated  by  the  War  Department  in 
General  Orders  No.  224,  and  it  is,  whether  they  are  res- 
pectively entitled  to  receive  on  being  thus  mustered  out  of 
the  service  before  the  expiration  of  their  respective  terms 
of  enlistment,  the  whole  amounts  of  bounty  to  which  they 
would  have  been  entitled  if  they  had  continued  in  the  ser- 
vice throughout  their  respective  periods  of  enlistment,  or 
only  those  proportions  or  instalments  of  the  several  boun- 
ties which  may  have  actually  accrued  to  them  at  the  dates 
of  their  respective  discharges  ? 

I  am  of  opinion  that  a,  volunteer  accepted  and  mustered 
into  the  service  under  the  statute  of  July  4, 1864,  whether 
for  a  term  of  one  year,  or  of  two  years,  or  of  three  years, 
if  he  is  mustered  out  of  the  service  for  the  reason  mentioned 
before  the  expiration  of  the  term  of  service  for  which  He 
enlisted,  is  entitled  only  to  receive  the  proportion  of  the 
bounty  allowed  him  by  the  statute,  whether  one-third  or 
two-thirds  thereof,  which  had  actually  accrued  before  the 
date  of  his  discharge.  If,  for  instance,  he  volunteered  for 
two  years,  and  is  mustered  out  before  the  expiration  of  his 
first  year  of  service,  he  cannot  claim  either  the  second  or 
the  third  instalment  of  the  bounty  of  two  hundred  dollars, 
which  would  have  been  payable  to  him  had  he  continued 
in  the  service  till  the  expiration  of  the  two  years  for 
which  he  enlisted.  The  volunteer  only  who  at  the  time  of 
his  discharge  has  completed  one  half  of  the  term  of  ser- 
vice for  which  he  enlisted,  is  entitled  to  the  second  instal- 
ment of  one  third  of  the  amount  of  bounty  given  to  him 
by  the  act;  and  he  is  entitled  to  no  more  of  that  bounty. 
If  he  is  discharged  on  the  next  day  after  the  expiration  of 
one  half  of.  his  term  of  enlistment,  the  second  instalment 

vol.  xi-16  • 
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of  the  bounty  is  due  and  payable  to  him.  The  Govern- 
ment cannot  reclaim  it  if  it  has  been  paid ;  nor  withhold 
it  if  it  remain  unpaid.  But  the  discharge  precludes  him 
from  receiving  the  third  instalment.  That  only  is  due  to 
a  volunteer  who  may  have  served  through  the  whole  term 
for  which  he  enlisted. 

I  confess  that  there  is  some  obscurity  in  the  act,  and 
that  there  is  a  little  difficulty  in  determining  its  mean- 
ing; but,  on  the  whole,  I  am  of  opinion  that  the  Pay- 
master General  has  arrived  at  the  true  construction  of  the 
statute. 

The  third  question  is,  whether  commissioned  officers  of 
volunteers  below  the  rank  of  brigadier  general  whom  the 
Government  may  muster  out  of  service,  because  their  ser- 
vices are  no  longer  required,  are  entitled  respectively  to 
receive,  on  leaving  the  service, "  three  months'  pay  proper," 
under  the  provision  of  the  4th  section  of  the  act  of  March, 
1865? 

The  right  of  these  officers  to  receive  that  allowance  de- 
pends upon  the  determination  of  the  point,  whether  they 
have  continued  in  the  service  "  to  the  close  of  the  war," 
within  the  meaning  of  the  statute  of  1865.  I  am  of  opinion 
if  such  an  officer  continue  in  the  army  till  he  is  honorably 
mustered  out,  because  his  military  services  are  no  longer 
needed,  and  till  the  Government  thus  declares  that  it  no 
longer  requires  him  to  perform  any  duty  on  its  behalf 
under  his  commission,  that  he  is  within  the  provision  of 
the  statute,  and  in  its  contemplation  he  has  continued  in 
the  military  service  "  to  the  close  of  the  war."  The  war, 
so  far  as  he  is  concerned  in  his  capacity  as  an  officer,  has 
closed.  He  has  performed  his  duty,  his  entire  duty,  to 
the  Government  and  the  cause  for  which  he  drew  his 
sword.  When  his  country,  by  its  appropriate  organ,  com- 
mands him  to  return  his  sword  to  the  scabbard,  and  retires 
him  honorably  from  its  service,  I  know  uot  how  we  can, 
with  respect  to  that  officer,  say  that  the  war  has  not 
closed. 

I  am  of  opinion  that  an   officer  of  the  class  named 
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in  the  statute  now  and  thus  mustered  out  of  service  is 
entitled  to  receive  "  three  months'  pay  proper." 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Edwin  M.  Stanton, 

Secretary  of  War. 


PARDONING  POWER. 

Commentary  on  tbe  constitutional  power  of  the  President  "to  grant  re- 
prieves and  pardons  for  offences  against  the  United  States,  except  in 
cases  of  impeachment.'7 

Attorney  General's  Office, 

May  8,  1865. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  April  21, 1865. 

By  the  Constitution  of  the  United  States,  (2d  Art,  §  2, 
cl.  1,)  the  President  is  vested  with  the  "power  to  grant 
reprieves  and  pardons  for  offences  against  the  United 
States,  except  in  case  of  impeachment." 

By  the  13th  section  of  the  act  of  Congress,  entitled  "  An 
act  to  suppress  insurrection,  to  punish  treason  and  rebellion, 
to  seize  and  confiscate  the  property  of  rebels,  and  for  other 
purposes,"  approved  July  17, 1862,  "the  President  is  au- 
thorized, at  any  time  hereafter,  by  proclamation,  to  extend 
to  persons  who  may  have  participated  in  the  existing  re- 
bellion, in  any  State  or  part  thereof,  pardon  and  amnesty, 
with  such  exceptions,  and  at  such  time,  and  on  such  con- 
ditions, as  he  may  deem  expedient  for  the  public  welfare." 

The  right  and  power  of  the  President  to  pardon  and  to 
issue  any  proclamation  of  amnesty  are  derived  from  the 
clauses  in  the  Constitution  and  the  act  of  Congress  as 
quoted  above. 

By  the  Constitution  and  the  act  of  Congress,  the  power 
to  pardon  in  individual  cases  and  the  power  of  extending 
by  proclamation  amnesty  to  classes  of  individuals  are 
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solely  in  the  hands  of  the  President.  It  is,  therefore, 
needless  to  discuss  the  question  whether  the  act  of  Con- 
gress was  necessary  in  order  to  enable  the  President  law- 
fully to  issue  a  proclamation  of  pardon  and  amnesty.  The 
power  of  exercising  and  extending  mercy  resides  in  some 
department  of  every  well  ordered  government  When 
order  and  peace  reign,  its  exercise  is  frequent  and  its 
influence  valuable. 

Its  influence  is  of  value  inestimable  at  the  termination 
of  an  insurrection  so  wide-spread  as  the  one  which  in  our 
country  is  just  being  suppressed.  Its  appropriate  office  is 
to  soothe  and  heal,  not  to  keep  alive  or  to  initiate  the 
rebellious  and  malignant  passions  that  induced,  precip- 
itated, and  sustained  the  insurrection.  This  power  to 
soothe  and  heal  is  appropriately  vested  in  the  executive 
department  of  the  Government,  whose  duty  it  is  to  rec- 
ognize and  declare  the  existence  of  an  insurrection,  to 
suppress  it  by  force,  and  to  proclaim  its  suppression.  In 
order,  then,  that  this  benign  power  of  the  Government 
should  accomplish  the  objects  for  which  it  was  given,  the 
extent  and  limits  of  the  power  should  be  clearly  under- 
stood. Therefore,  before  proceeding  to  answer  the  ques- 
tions propounded  in  your  letter,  it  would  seem  to  be 
eminently  proper  to  state  some  of  the  obvious  principles 
upon  which  the  power  to  grant  pardons  and  amnesty  rests, 
and  deduce  from  those  principles  the  limitation  of  that 
power. 

The  words  amnesty  and  pardon  have  a  usual  and  well 
understood  meaning.  Neither  is  defined  in  any  act  of 
Congress.  The  latter  is  not  used  in  the  Constitution.  A 
pardon  is  a  remission  of  guilt.  An  amnesty  is  an  act  of 
oblivion  or  forgetfulness.  They  are  acts  of  sovereign 
mercy  and  grace  flowing  from  the  appropriate  organ  of 
the  Government. 

There  can  be  no  pardon  where  there  is  no  actual  or  im- 
puted guilt  The  acceptance  of  a  pardon  is  a  confession 
of  guilt,  or  of  the  existence  of  a  state  of  facts  from  which 
a  judgment  of  guilt  would  follow. 
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A'  pardon  may  be  absolute  and  complete,  or  it  may  be 
conditional  or  partial.  The  whole  penalty  denounced  by 
the  law  against  an  offender  may  be  forgiven,  or  so  much 
of  it  only  as  may  seem  expedient.  The  power  to  pardon 
is  not  exhausted  by  its  partial  use.  A  part  of  the  penalty 
may  be  forgiven  now,  and  at  a  future  time  another  part, 
and  so  on  till  the  whole  is  forgiven.  This  power  may  be 
so  used  as  to  place  the  offender  upon  trial  and  probation 
as  to  his  good  faith  and  purposes. 

A  pardon  may  be  upon  conditions,  and  those  conditions 
may  be  precedent  or  subsequent.  The  conditions,  how- 
ever, appended  to  a  pardon  cannot  be  immoral,  illegal,  or 
inconsistent  with  the  pardon. 

If  a  condition  precedent  annexed  to  a  pardon  be  im- 
moral so  that  the  person  in  whose  favor  it  is  issued 
should  never  speak  the  truth;  or  illegal,  so  that  he  should 
commit  murder;  or  inconsistent  with  the  pardon,  so  that 
he  should  never  eat  or  sleep,  the  pardon  would  never  attach 
or  be  of  avail.  On  the  other  hand,  if  those  conditions 
were  subsequent,  that  is,  if  it  were  declared  that  the  pardon 
should  be  void  if  the  party  ever  spoke  the  truth,  or  if  he 
did  not  commit  murder,  or  if  he  should  eat  or  sleep,  the 
pardon  would  attach  and  be  valid,  and  the  condition  void 
and  of  no  effect.  If  a  condition  subsequent  is  broken,  the 
offender  could  be  tried  and  punished  for  the  original 
offence.  The  breach  of  the  condition  would  make  the 
pardon  void.  Any  conditions,  precedent  or  subsequent, 
may,  therefore,  be  appended  that  are  not  immoral,  illegal, 
or  inconsistent  with  the  pardon.  This  great  and  sovereign 
power  of  mercy  can  never  be  used  as  a  cover  for  immoral 
or  illegal  conduct 

As  a  pardon  presupposes  that  an  offence  has  "been  com- 
mitted, and  ever  acts  upon  the  past,  the  power  to  grant  it 
never  can  be  exerted  as  an  immunity  or  license  for  future 
misdoing. 

A  pardon  procured  by  fraud  or  for  a  fraudulent  purpose, 
upon  the  suppression  of  the  truth,  or  the  suggestion  of 
falsehood,  is  void.    It  is  a  deed  of  mercy  given  without 
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other  fee  or  reward  than  the  good  faith,  truth,  and  repent- 
ance of  the  culprit.  On  the  other  hand,  as  an  act  of  grace 
freely  given,  when  obtained  without  falsehood,  fraud,  and 
for  no  fraudulent  use,  it  should  he  liberally  construed  in 
favor  of  the  repentant  offender. 

A  promise  to  pardon  is  not  a  pardon,  and  may  at  any 
time  be  withdrawn.  But  a  pardon  may  be  offered,  and 
the  offer  kept  open  and  thus  be  continuing,  so  that  the 
person  to  whom  it  is  offered  may  accept  it  at  a  future  day. 
After  the  pardon  has  been  accepted,  it  becomes  a  valid 
act,  and  the  person  receiving  it  is  entitled  to  all  its  benefits. 

The  principles  hereinbefore  stated  forbid,  however,  that 
an  offer  of  pardon  be  construed  as  a  license  or  indulgence 
to  commit  continuing  or  future  offences,  or  as  giving  im- 
munity from  the  consequences  of  such  offences.  After 
the  offender  shall  have  received  notice  of  the  offer,  or  after 
a  reasonable  time  shall  have  elapsed  within  which  he  must 
be  presumed  to  have  received  notice  of  the  offer,  he  cannot 
continue  his  ill-doing,  and  then  accept  and  rely  upon  the 
offer  of  pardon  as  an  indemnity  against  what  he  did  before, 
and  also  what  he  did  after  notice.  Such  a  construction 
of  the  pardoning  power  would  virtually  convert  it  into  a 
power  to  license  crime. 

The  high  and  necessary  power  of  extending  pardon  and 
amnesty  can  never  be  rightfully  exercised  so  as  to  enable 
the  President  to  say  to  offenders  against  the  law,  "  I  now 
offer  you  a  free  pardon  for  the  past;  or  at  any  future  day 
when  you  shall,  from  baffled  hopes,  or  after  being  foiled 
in  dangerous  and  bloody  enterprises,  think  proper  to  ac- 
cept, I  will  give  you  a  pardon  for  the  then  past" 

When  men  have  offended  against  the  law,  their  appeal 
is  for  mer6y,  not  for  justice.  In  this  country,  and  under 
this  Government,  violators  of  the  law  have  offended  against 
a  law  of  their  own  making;  out  of  their  own  mouths  they 
are  condemned — convicted  by  their  own  judgments — and, 
under  a  law  of  their  own  making,  they  cannot  appear 
before  the  seat  of  mercy,  and  arrogantly  claim  the  fulfill- 
ment of  a  promise  of  pardon  they  have  refused  and  defied. 
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The  excellence  of  mercy  and  charity  in  a  national  trouble 
like  ours,  ought  not  to  be  undervalued.  Such  feelings 
should  be  fondly  cherished  and  studiously  cultivated. 
When  brought  into  action,  they  should  be  generously  but 
wisely  indulged.  Like  all  the  great,  necessary,  and  useful 
powers  in  nature  or  in  government,  harm  may  come  of 
their  improvident  use,  and  perils  which  seem  passed  may  be 
renewed,  and  other  and  new  dangers  be  precipitated.  By 
a  too  extended,  thoughtless,  or  unwise  kindness,  the  man 
or  the  government  may  warm  into  life  an  adder  that  will 
requite  that  kindness  by  a  fatal  sting  from  a  poisonous  fang. 

Keeping  in  view  these  obvious  and  fundamental  prin- 
ciples that  fix  and  limit  the  powers  of  pardon  and  amnesty 
under  the  Constitution  and  the  law,  I  will  proceed  to  con- 
sider the  questions  propounded  by  you  on  the  proclama- 
tions dated  respectively  on  the  8th  day  of  December,  1863, 
and  on  the  26th  day  of  March,  1864,  commonly  called  the 
amnesty  proclamations. 

You  ask  my  opinion,  first,  as  to  the  proper,  construction 
and  effect  t>f  those  proclamations  upon  the  citizens  and 
residents  of  rebel  States,  who  have  taken  the  oath  of 
amnesty  prescribed  therein. 

These  two  proclamations  must  be  read  together,  and 
regarded  as  one  instrument.  That  must  at  least  be  so 
from  the  date  of  the  last  proclamation,  March  26, 1864. 

No  doubt  many  persons  did,  betwixt  the  8th  of  Decem- 
ber, 1863,  and  the  26th  of  March,  1864,  take  the  oath, 
who  could  not  have  done  so  had  the  original  proclamation 
contained  the  exceptions  set  forth  in  the  second.  What 
the  rights  are  of  those  who  took  the  oath  in  that  inter- 
mediate space  of  tiirie,  and  who  could  not  have  taken  it 
after  the  26th  of  March,  1864,  is  purely  a  judicial  question. 
The  facts  in  such  cases  are  accomplished,  and  the  rights 
arising  out  of  those  facts  have  attached  and  become  vested. 
If  not  improper,  it  would  be  at  least  idle  in  me  to  express 
an  opinion  on  those  cases.  The  judicial  department  of 
the  Government  must  determine  the  law  in  those  cases 
when  they  are  properly  presented  before  the  courts.    For 
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all  practical  purposes,  so  far  as  the  executive  department 
of  the  Government  is  concerned,  both  proclamations  may, 
therefore,  be  regarded  as  of  the  date  the  26th  of  March, 
1864.  From  that  point  of  view  their  proper  operation 
and  effect  are  now  to  be  considered. 

It  is  plainly  stated  on  the  face  of  the  second  proclama- 
tion, that  its  objects  "were  to  suppress  the  insurrection, 
and  to  restore  the  authority  of  the  United  States,  and  with 
reference  to  these  objects  alone."  In  the  midst  of  a 
gigantic  effort  on  the  part  of  traitors  to  dismember  our 
country  and  overthrow  our  Government,  the  President,  in 
the  legitimate  exercise  of  his  great  powers,  invoked  the 
healing  influences  of  charity  and  forgiveness.  His  great 
heart  but  responded  to  the  desire  of  the  American  people 
to  win  back  this  misguided  people  to  their  allegiance,  and 
to  peace  and  order,  by  gentleness,  rather  than  to  compel 
obedience  by  the  dread  powers  of  war.  It  must  not  be 
supposed,  that  in  giving  expression  to,  and  making  a  law 
of,  this  nobl6  wish  of  his  heart,  and  the  heart  of  the  people 
whom  he  represented,  it  was  intended  to  give  license  and 
immunity  to  crime  and  treason  for  the  then  future.  His 
expressed  object  was  "to  suppress  the  insurrection,  and  to 
restore  the  authority  of  the  United  States,  and  that  alone." 
This  object  was  made  still  more  manifest  when  he  said 
that  the  person  "  shall  voluntarily  come  forward"  and  take 
the  said  oath,  with  the  purpose  of  restoring  peace  and 
establishing  the  national  authority. 

The  reluctant,  unrepentant,  defying  persons,  who  in 
their  hearts  desired  the  success  of  the  rebellion  and  the 
overthrow  of  the  Government,  were  not  invited  to  take 
the  oath;  and  if  any  such  should  take  it,  they  would  but 
add  perjury,  a  God-defying  sin,  to  that  of  treason;  and  if 
that  fact  can  be  shown  to  a  judicial  tribunal,  it  seems  to 
me  that  they  should  take  no  benefit  from  the  pardon  and 
amnesty.  A  mind  and  heart  unpurged  of  treason  were  not 
invited  by  the  amnesty  proclamation  to  add  thereto  the 
crime  of  perjury. 

It  seems  to  me,  then,  that  all  the  citizens  and  residents 
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of  the  rebel  States,  not  excepted  from  the  amnesty,  who 
did,  after  the  issuing  of  the  proclamation,  or  after  notice 
thereof,  or  within  a  reasonable  time,  within  which  it  must 
be  supposed  they  had  notice,  refrain  from  further  hos- 
tilities and  take  the  oath  of  amnesty  voluntarily,  with  the 
purpose  of  restoring  peace  and  establishing  the  national 
authority — being  at  the  time  free  from  arrest,  confinement, 
or  duress,  and  not  under  bonds — are  entitled  to  all  the 
benefits  and  rights  so  freely  and  benignly  given  by  a  mag- 
nanimous Government.  Where  the  oath  has  been  taken 
without  the  purpose  of  restoring  peace  and  establishing 
the  national  authority,  though  taken  promptly,  it  seems  to 
me  that  the  amnesty  and  pardon  do  not  attach.  This, 
however,  is  a  judicial  question,  which  the  courts  may 
decide  contrary  to  my  opinion.  I  ought  not,  perhaps,  to 
express  any. 

In  giving  this  construction  to  the  amnesty  proclamation, 
I  have  been  constantly  impressed  by  a  paragraph  in  the 
last  annual  message  of  the  President  of  the  United  States. 
It  reads  as  follows : 

"A  year  ago,  general  pardon  and  amnesty,  upon  speci- 
fied terms,  were  offered  to  all,  except  certain  designated 
classes;  and  it  was,  at  the  same  time,  made  known  that 
the  exempted  classes  were  still  within  contemplation  of 
special  clemency.  During  the  year  many  availed  them- 
selves of  the  general  provision,  and  many  more  would, 
only  that  the  signs  of  bad  faith  in  some,  led  to  such  pre- 
cautionary measures,  as  rendered  the  practical  process  less 
easy  and  certain.  During  the  same  time  also,  special  par- 
dons have  been  granted  to  individuals  of  the  excepted 
classes,  and  no  voluntary  application  has  been  denied. 
Thus,  practically,  the  door  has  been,  for  a  full  year,  open 
to  all,  except  such  as  were  not  in  condition  to  make  a  free 
choice,  that  is,  such  as  were  in  custody  or  under  constraint. 
It  is  still  open  to  all.  But  the  time  may  come,  probably 
will  come,  when  public  duty  shall  demand  that  it  be  closed, 
and  that,  in  lieu,  more  rigorous  measures  than  heretofore 
shall  be  adopted." 
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A  profound  respect  for  the  opinions  of  that  great  and 
good  man,  Abraham  Lincoln,  late  President  of  the  United 
States,  induces  me  to  ponder  long  and  well  before  I  can 
venture  to  express  an  opinion  differing  even  in  a  shade 
from  his.  But  all  who  had  the  good  fortune  to  know  him 
well  must  feel  and  know  that  from  his  very  nature  he  was 
not  only  tempted  but  forced  to  strain  his  power  of  mercy. 
His  love  for  mankind  was  boundless,  his  charity  was  all- 
embracing,  and  his  benevolence  so  sensitive  that  he  some- 
times was  as  ready  to  pardon  the  unrepentant  as  the 
sincerely  penitent  offender.  Clearly  and  pointedly  does 
the  above  paragraph  show  to  the  world  that  such  was  his 
nature.  He  says,  during  the  whole  year  that  special 
pardons  have  been  granted  to  individuals  of  the  excepted 
classes,  no  voluntary  application  has  been  denied.  The 
door  of  mercy  to  his  heart  was,  we  know,  ever  open,  and 
yet  he  closes  the  paragraph  with  this  significant  sentence, 
"But  the  time  may  come,  probably  will  come,  when  pub- 
lic duty  shall  demand  that  it  be  closed ;  and  that  in  lieu, 
more  rigorous  measures  than  heretofore  shall  be  adopted." 

It  is  probably  fair  to  infer  that  the  late  President  under- 
stood his  proclamation  of  amnesty  as  giving  pardon  to  all, 
no  matter  how  long  they  had  refused  and  whether  they 
had  offended  after  notice  of  the  offer  or  not.  Whether 
his  powers  extended  so  far,  is,  to  say  the  least,  a  doubtful 
question. 

I  am  clear  and  decided  in  my  conviction  that  the  Pres- 
ident has  no  power  to  make  an  open  offer  of  pardon  which 
could  be  relied  upon  as  a  protection  for  offences  committed 
after  notice  of  the  offer.  This  opinion  is  induced  from 
principle,  and' independently  of  the  language  of  the  pro- 
clamation. The  language  of  the  first  proclamation  is, 
however,  consonant  with  this  opinion.  It  is  addressed  "to 
all  persons  who  have  participated  in  the  existing  rebel- 
lion," words  referring  to  the  past. 

If  I  am  right  in  this  construction  of  the  proclamation,  and 
I  am  satisfied  in  my  own  mind  that  I  am,  another  procla- 
mation should  be  issued.    Persons  should  not  be  invited 
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to  take  an  oath,  and  to  comply  with  terms,  under  which 
they  cannot  obtain  firm,  legal  rights.  It  is  especially  due 
to  those  who  have  heretofore,  and  would  now,  avail  them- 
selves, in  good  faith,  of  the  benefits  of  pardon  and  amnesty, 
that  another  proclamation  should  be  substituted,  covering 
the  now  past.  Persons  who  have  been  constantly  engaged 
in  rebellion  should  know  distinctly  what  they  are  to  do, 
when  and  how  they  are  to  do  it,  to  free  themselves  from 
punishment,  in  whole  or  in  part,  or  to  reinstate  themselves 
as  before  the  rebellion.  Such  as  have  been  affected  merely 
by  their  treasonable  associations  should  be  absolutely  for- 
given ;  appropriate  conditions  should  be  appended  to  the 
pardons  of  many.  The  grace  and  favor  of  the  Government 
should  now  be  large  and  generous,  and  the  operation  and 
effect  of  its  proper  mercy  should  not  be  left  unce;tain. 

The  second  question  you  ask  is,  as  to  the  rights  of  the 
citizens  and  residents  of  the  rebel  States  who  have  not 
taken,  or  offered  to  take,  the  oath,  and  comply  with  the 
terms  of  the  proclamation. 

Here,  again,  we  meet  trouble  and  uncertainty.  The 
expressed  objects  of  the  proclamation  are,  to  suppress  the 
insurrection  and  restore  the  authority  of  the  United  States. 
Can  any  one  be  permitted  to  take  the  oath  and  comply 
with  the  terms  prescribed  in  the  proclamation  in  a  State 
or  community  where  the  civil  and  military  power  of  the 
insurrection  has  been  destroyed  and  the  rebellion  sup- 
pressed, and  the  authority  of  the  United  States  is  estab- 
lished without  let  or  hindrance ;  or  does  the  insurrection 
continue  in  legal  contemplation,  though  not  in  fact,  until 
the  executive  department  of  the  Government  shall,  by  pro- 
clamation, declare  that  it  has  been  suppressed  ?  and  would 
this  proclamation  of  pardon  and  amnesty  continue  and  be 
open  after  proclamation  that  the  rebellion  had  been  sup- 
pressed ?  It  would  seem  from  the  proclamation  that  the 
amnesty  was  extended  to  those  who  were  willing  to  aid 
in  suppressing  as  well  as  restoring,  and  yet  it  may,  and 
doubtless  will  be,  contended,  and  with  much  force  and  show 
of  reason,  that  all  who  have  stood  by  and  clung  to  the  in- 
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surrection  till  its  organization  and  power,  both  civil  and 
military,  were  gone,  have,  nevertheless,  a  right  to  take  all 
the  benefits  of  the  amnesty,  because  they  will  lend  a  reluc- 
tant aid  in  restoring  an  authority  which  they  hate.  Am- 
nesty is  proffered  for  aid  in  suppressing  and  restoring ;  am- 
nesty is  demanded  for  the  work  of  restoration ;  full  reward 
is  required  for  less  than  half  the  service  that  is  needed. 

As  a  measure  to  aid  in  the  suppression  of  the  rebellion, 
the  late  proclamation  has  done  its  full  and  complete  office. 
Now  one  is  desired  to  aid  in  restoring  order  and  reorganiz- 
ing society  in  the  rebellious  States.  Reconstruction  is  not 
needed.  That  word  conveys  an  erroneous  idea.  The 
construction  of  this  Government  is  as  perfect  as  human 
wisdom  can  make  it.  The  trial  to  which  its  powers  and 
capacities  have  been  subjected  in  this  effort  at  revolution 
and  dismemberment  proves  with  what  wisdom  its  founda- 
tions have  been  laid.  Ours  is  a  task  to  preserve  princi- 
ples and  powers  clearly  and  well  defined,  and  that  have 
carried  us  safely  through  our  past  troubles.  Ours  is  not  a 
duty  to  reconstruct  or  change.  Society  in  the  rebel  States 
has  not  been,  and  is  not  now,  in  a  normal  condition,  nor 
in  harmony  with  the  principles  of  our  Government.  That 
society  has  rebelled  against  them  and  made  war  upon  the 
principles  and  powers  of  our  Government.  In  so  doing, 
it  has  offended,  and  stands  a  convicted  culprit.  Mercy 
must  be  largely  extended.  Some  of  the  great  leaders  and 
defenders  only  must  be  made  to  feel  the  extreme  rigor  of 
the  law ;  not  in  a  spirit  of  revenge  but  to  put  the  seal  of 
infamy  upon  their  conduct  But  the  mercy  extended  to 
the  great  mass  of  the  misguided  people  can  and  should 
be  so  used  as  to  reorganize  society  upon  a  loyal  and 
freedom-loving  basis.  It  is  manifestly  for  their  good  and 
the  good  of  mankind  that  this  should  be  done.  The 
power  of  pardon  aad  mercy  is  adequate  to  this  end.  Such 
conditions,  precedent  and  subsequent,  can  legally  and 
properly  be  appended,  as  will  root  out  the  spirit  of  rebel- 
lion, and  bring  society  in  those  States  into  perfect  accord 
with  the  wise  and  thoroughly  tried  principle  of  our  Gov- 


Digitized  by  VjOOQ IC 


TO  THE  ACTING  SECRETAEY  OF  STATE.    237 
Deposit  of  Ships'   Papers  with  American  Consuls. 

eminent.     If  this  power  of  pardon  is  wisely  used,  peace 
will  be  established  upon  a  sure  and  permanent  basis. 

On  these  grounds,  in  addition  to  what  has  before  been 
said,  I  am  of  the  opinion  that  another  and  a  new  offer  of 
amnesty,  adapted  to  the  existing  condition  of  things,  should 
be  proclaimed. 

I  do  not  conceive  that  it  is  in  place  just  now,  even  if  I 
were  prepared  to  do  so,  which  I  am  not,  because  not  suffi- 
ciently advised  of  the  temper  of  those  in  rebellion,  for  me 
to  say  what  should  be  the  terms  of  the  suggested  proclam- 
ation. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 

The  President, 


DEPOSIT  OP  SHIPS'  PAPERS  WITH  AMERICAN  CONSULS. 

The  provisions  of  the  act  of  February  28, 1803,  in  reference  to  the  deposit 
of  ships'  papers  with  American  consuls,  apply  to  American  steam  ferry- 
boats running  between  Detroit  and  Windsor,  Canada  West. 

Attorney  General's  Office, 

May  12, 1865. 

Sir  :  I  am  in  receipt  of  your  letter  of  28th  ultimo,  sub- 
mitting for  my  opinion  two  questions  relative  to  the  duty 
of  the  masters  of  certain  American  steam  ferry-boats  run- 
ning between  Detroit  and  Windsor,  Canada  West,  to 
deposit  their  vessels'  papers  with  the  consul  of  our  Gov- 
ernment at  the  latter  port,  and  to  pay  the  tonnage  fees 
provided  by  law. 

These  questions  are  stated  in  the  despatch  of  our  consul 
at  Windsor  to  the  Secretary  of  State,  dated  20th  ultimo. 

The  act  of  February  28, 1803,  (2  Stats.,  203,)  provides 
"  that  it  shall  be  the  duty  of  every  master  or  commander 
of  a  ship  or  vessel  belonging  to  citizens  of  the  United 
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States,  on  his  arrival  at  a  foreign  port,  to  deposit  his 
register,  &c.,  with  the  consul,  &c,  if  any  there  be  at  such 
port."^ 

If  in  the  case  of  the  vessels  named,  the  only  sub- 
stantial question  on  which  the  consul  has  difficulty  or 
doubt  be,  whether  ports  in  the  British  North  American 
provinces  are,  within  the  meaning  of  this  act,  "foreign" 
ports,  I  have  no  difficulty  in  advising  that  they  are,  and 
that  every  American  vessel,  on  her  "  arrival "  at  one  of 
those  ports  is  obliged  by  the  law  to  deposit  her  papers 
with  the  consul  or  commercial  agent  of  our  Government 
there. 

I  know  of  no  statute  taking  vessels  arriving  at  ports  in 
Canada,  and  in  the  other  British  provinces  in  America, 
from  out  of  the  provision  of  the  act  of  1803. 

The  vessels  to  which  reference  is  made  by  the  consul  in 
his  despatch  must  therefore  deposit  their  papers  with  him, 
on  the  occasion  of  each  arrival  at  Windsor.  The  question, 
what  is  an  "arrival,"  within  the  meaning  of  the  act  of 
Congress,  has  been  the  subject  of  frequent  consideration 
in  this  office  and  in  the  courts.  If  a  vessel  make  an  entry, 
or  is  required  by  law  or  usage  at  the  foreign  port  to  make 
an  entry,  on  coming  to  port,  I  am  of  opinion  that  her  com- 
ing there  amounts  to  an  "  arrival,"  within  the  meaning  of ' 
the  statute. 

Specifically  replying,  then,  to  the  second  question  of  the 
consul,  I  think  that  all  American  vessels  entering  Wiud- 
sor  are  obliged  by  law  to  deposit  their  papers  in  the  con- 
sulate there,  be  their  stay  there  ever  so  short. 

Cases  may  occur,  where  vessels,  on  coming  to  foreign 
ports  neither  make  entries,  nor  are  obliged  by  the  law  or 
usage  there  to  enter,  in  which  the  requirement  of  the  law 
would,  nevertheless,  attach.  If  their  voyages  end  at  the 
foreign  ports,  I  think  their  coming  is  on  each  occasion  an 
arrival,  whether  they  are  required  by  the  law  of  the  foreign 
ports  to  enter  and  clear  or  not.  The  case  presented  by  the 
consul  in  his  first  inquiry  would  seem  to  be  one  of  this 
kind ;  and  even  if  a  formal  entry  and  clearance  by  the 
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vessels  he  refers  to,  on  coming  and  leaving  Windsor,  is 
not  required  of  them  by  the  law  or  usage  prevailing  there, 
I  should  be  of  opinion  that  they  are,  nevertheless,  liable 
to  deposit  their  papers,  and  pay  tonnage  fees. 

But  the  act  of  August  5, 1861,  (12  Stats.,  315)  does  not 
allow  consuls  to  receive  from  vessels  running  regularly  by 
weekly  or  monthly  trips  to  or  between  foreign  ports  fees 
for  more  than  four  trips  in  a  year.  This  act  is  not  to  be 
construed,  however,  in  my  opinion,  as  affecting  in  any 
way  the  duty  of  the  master  with  regard  to  depositing  his 
papers,  under  the  statute  of  1803.  The  fees  are  not  col- 
lectable by  the  consul  for  more  than  four  trips  in  each 
year,  but  at  each  arrival  the  master  must  still  deposit  his 
papers. 

I  send,  for  the  information  of  the  consul,  a  fuller  opinion 
in  the  case  of  certain  vessels  touching  at  Sarnia,  on  the 
foregoing  question,  by  my  learned  predecessor,  Mr.  Bates, 
in  the  doctrine  of  which  I  concur. 

I  should  think,  let  me  observe,  in  conclusion,  that  it 
would  be  highly  expedient  at  this  time,  in  view  of  the 
relation  of  Canada  and  the  other  British  provinces  to  this 
country,  as  a  place  of  refuse  and  escape  sought  for  and 
reached  by  many  dangerous  persons  from  the  insurrec- 
tionary States,  for  the  department  to  require  that  our  con- 
suls and  commercial  agents  at  the  British  North  American 
ports  enforce  compliance  strictly  and  rigidly  with  the  pro- 
visions of  the  act  of  1803,  in  cases  to  which  they  are  legally 
applicable. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 

Hon.  Wm.  W.  Hunter, 

Acting  Secretary  of  Stale. 
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ARRBST  OP  PAROLED  REBELS  BY  STATE  PROOESSL 

The  Government  of  the  United  States  should  not  interfere  with  process, 
issued  out  of  a  State  court  in  Kentucky  for  the  arrest  of  "  paroled  rebel 
prisoners,"  charged  with  robbery  on  the  occasion  of  "  Morgan's  raid." 

Attorney  General's  Office, 

May  21, 1865. 

Sir  :  I  have  received  and  considered  the  letter  of  Hon. 
W.  C.  Goodloe,  of  Kentucky,  to  yon,  transmitted  to  me, 
under  cover  of  your  communication  of  20th  instant 

I  am  of  opinion  that  there  is  no  legal  duty  imposed  upon 
the  Government  of  the  United  States  to  prevent  or  inter- 
fere with  the  execution  of  process  issued  out  of  a  State 
court  in  Kentucky  for  the  arrest  of  persons  who  may  be 
"  paroled  rebel  prisoners,"  charged  and  indicted  in  such 
court  with  rbbbery,  committed  within  its  jurisdiction,  on 
the  occasion  of  what  is  described  as  "Morgan's  raid,"  and, 
therefore,  that  the  Government  of  the  United  States  ought 
not  to  prevent  or  interfere  with  the  execution  of  such 
process. 

Whether  such  persons  are  guilty  of  robbery,  and  whether 
they  have  any  adequate  legal  defence  to  such  a  charge,  are 
questions  for  the  judicial  determination  of  the  court  before 
whom  they  may  be  tried.  The  jurisdiction  of  the  court 
to  decide  those  questions,  after  the  parties  are  arrested,  is 
unquestionable,  and  the  Government  of  the  United  States 
should  not  interfere  to  take  the  cases  in  question  out  of, 
or  place  them  beyond  the  cognizance  of  the  State  tribunal. 

I  return  herewith  the  letters  of  Judge  Goodloe. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Edwin  M.  Stanton, 

Secretary  of  War. 
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MITCHELL'S  CLAIM. 

The  appropriations  made  by  the  acts  of  April  16, 1862,  and  July  16, 1862; 
for  the  purpose  of  facilitating  the  colonisation  of  persons  of  African 
descent,  cannot  be  used  to  pay  the  salary  of  the  "Commissioner  of  Col- 
onization,"  for  services  rendered  after  the  passage  of  the  act  of  July  2, 
1864. 

Attorney  General's  Office, 

June  2, 1865. 

Bib  :  Yon  ask  my  opinion  on  two  questions,  as  follows : 

1st.  Is  Mr,  Mitchell  entitled  to  his  salary  from  July  2, 
1864,  at  the  rate  fixed  by  the  order  of  the  Secretary  of  the 
Interior  of  December  1, 1862? 

2d.  Are  the  appropriations  made  by  the  act  of  April  16, 
1862,  and  the  act  of  July  16, 1862,  applicable  to  the  pay- 
ment of  such  salary  ? 

I  prefer,  for  reasons  presently  to  be  stated,  to  consider 
these  questions  in  the  inverse  order — to  determine  whether 
the  moneys  appropriated  by  the  statutes  of  April  16  and 
July  16,  1862,  are  available  for  the  payment  of  Mr. 
Mitchell's  claim,  before  considering  the  point  you  first 
present,  whether  he  is  entitled  in  law  to  receive  anything 
from  the  United  States.  In  the  first  place,  who  is  Mr. 
Mitchell,  and  how  does  his  claim  with  respect  to  the  salary 
in  question  arise? 

He  is  styled  in  the  order  of  the  Secretary  of  the  Interior, 
fixing  his  compensation,  a  "  commissioner  of  colonization." 
But  the  document  which  is  the  evidence  of  the  authority 
he  received  from  the  President,  denominates  him  an 
"  agent  to  aid  in  the  execution  of  the  several  laws  and 
parts  of  laws  enacted  and  approved,  during  the  second 
sessionof  the  Thirty  Seventh  Congress,  which  provide  for 
the  migration  or  colonization  of  persons  of  African  de- 
scent." Whatever  is  or  was  his  proper  designation,  we 
see  in  the  President's  memorandum  of  his  appointment, 
what  duties  were  intended  to  be  imposed  upon  him,  and 
what  functions  it  was  designed  he  should  exercise.  He 
was  appointed  simply  an  "  agent "  to  aid  in  the  execution 
vol.  xi.— 16 
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of  certain  statutes.     And  what  were  the  provisions  of  those 
statutes  ? 

The  first  of  them  (act  of  April  16, 1862,  sec.  11, 12  Stats, 
at  Large,  878,)  appropriated  the  sum  of  one  hundred  thou- 
sand dollars,  to  be  expended  under  the  direction  of  the 
President,  to  aid  in  the  colonization  and  settlement  of  such 
of  the  freed  and  free  colored  persons  of  the  District  of 
Columbia,  as  might  desire  to  emigrate  beyond  the  limits 
of  the  United  States.  The  second  statute  (act  of  July  16, 
1862,  ibid,  582,)  appropriated  an  additional  sum  of  five 
hundred  thousand  dollars  to  enable  the  President  to  col- 
onize and  settle  the  persons  before  mentioned,  and,  also, 
"to  colonize  those  to  be  made  free  by  the  probable  pass- 
age of  a  confiscation  bill."  The  "confiscation  bill"  here 
mentioned  was  passed,  and  in  its  12th  section  authorized 
the  President  to  make  provision  for  the  transportation, 
colonization  and  settlement,  in  some  tropical  country  be- 
yond the  limits  of  the  United  States,  of  such  persons  of 
the  African  race,  made  free  by  the  act,  as  might  be  willing 
to  emigrate.  (Act  July  17, 1862,  ibid,  592.)  This  was  the 
third  and  last  statutory  provision  on  the  subject  of  the 
migration  and  colonization,  under  the  auspices  of  the 
Federal  Government,  of  persons  of  African  descent,  passed 
during  the  second  session  of  the  Thirty-Seventh  Congress. 
It  was  under  the  power  and  in  pursuance  of  the  authority 
conferred  upon  the  President  by  these  enactments,  that  he 
constituted  the  agency  conferred  on  Mr.  Mitchell.  Mr. 
Mitchell  having  on  the  4th  of  August,  1862,  received  his 
appointment,  the  President,  on  the  12th  of  September, 
1862,  charged  the  Department  of  the  Interior  with  the 
execution,  under  the  direction  of  the  President,  of  the 
11th  section  of  the  act  of  April  16, 1862,  and  the  provision 
of  the  act  of  July  16, 1862,  which  I  have  just  cited;  and 
pursuant,  it  must  be  supposed,  to  the  authority  conferred 
on  his  Department  by  the  President,  the  Secretary  of  the 
Interior,  on  the  1st  of  December,  1862,  directed  that  the 
compensation  of  Mr.  Mitchell  be  that  of  a  fourth  class 
clerk,  eighteen  hundred  dollars  per  year,  and  that  this 
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salary  should  be  paid  "from  the  appropriation  for  coloniz- 
ation, to  date  from  the  date  of  his  commission." 

Thus  far  the  case  presents  no  difficulty.  We  have  the 
employment  by  the  President,  under  his  lawful  authority, 
the  determination  of  the  compensation  of  the  agent  by 
the  Department  to  whom  the  President  committed  (subject 
to  his  direction)  the  execution  of  the  laws  under  which 
the  agency  was  created,  and  the  designation  of  the  appro- 
priation lawfully  available  to  meet  the  expenditure.  So 
long  as  the  employment  subsisted,  and  the  appropriation 
in  question  remained  subject  to  the  order  of  the  President, 
the  Department  had  clear  authority  to  pay  him  for  his 
services. 

But,  on  the  2d  of  July,  1864,  Congress  passed  an  act 
which  placed  all  moneys,  which  had  been  previously  ap- 
propriated, for  the  purposes  of  facilitating  the  migration 
or  colonization  of  the  persons  before  referred  to,  beyond 
the  control  of  the  President,  except  in  so  far  as  such 
money  might  be  needed  to  meet  any  expenditure  incurred 
by  carrying  into  effect  the  statutory  provision  before 
mentioned,  on  the  subject  of  migration  or  colonization, 
and,  also,  to  meet  any  expenditure  necessary  to  fulfil  the 
existing  engagements  of  the  Government  in  relation 
thereto.  I  give  the  effect,  and  not  the  language,  of  the 
7th  section  of  the  act  of  July  2, 1864.  (13  Stats,  at  Large, 
552.)  Clearly,  after  this  enactment,  neither  the  President 
nor  the  Secretary  of  the  Interior  had  any  authority  to 
employ  one  dollar  of  the  public  money  in  the  treasury, 
for  any  object  or  purpose  connected  with  the  subject  of  the 
migration  or  colonization  of  persons  of  African  descent, 
unless  it  was  employed  in  the  fulfilment  of  engagements 
existing  at  the  date  of  the  act  in  relation  to  that  subject, 
or  in  payment  of  debts,  at  that  date,  actually  accrued  in 
execution  of  the  legislation  of  Congress.  If,  therefore, 
Mr.  Mitchell's  claim  is  not  embraced  within  one  or  other 
of  these  alternate  exceptions,  the  Secretary  of  the  Interior 
has  possessed  no  power,  since  the  passage  of  the  act  of 
1864,  to  draw  upon  the  appropriations  made  by  the  statutes 
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of  1862  for  the  payment  of  his  demand.  Those  appro- 
priations expired  instantly  on  the  approval  of  the  act  of 
1864,  except  so  far  as  they  might  be  needed  to  meet 
expenditures  of  the  two  kinds  mentioned  in  the  proviso 
to  the  7th  section. 

Within  neither  one  nor  other  class  of  expenditure 
mentioned  in  the  proviso  can  the  claim  of  Mr.  Mitchell, 
by  the  utmost  license  of  construction,  be  brought. 

I  think,  indeed,  it  is  too  clear  for  argument,  that  Mr. 
Mitchell's  demand  is  not  within  the  purview  of  the  proviso 
to  the  7th  section  of  the  act  of  1864,  and,  therefore,  that 
the  appropriations  made  by  the  act  of  April  16, 1862,  and 
July  16,  1862,  are  not  applicable  to  the  payment  of  any 
salary  to  which  he  may  be  legally  entitled,  and  which  may 
be  due  to  him  since  July  2,  1864.  There  is  not  now,  and 
has  not  been,  if  I  have  reviewed  the  whole  legislation  on 
the  subject,  one  dollar  in  the  treasury,  since  the  passage 
of  the  act  of  1864,  to  pay  Mr.  Mitchell's  demand,  however 
well-founded  in  law  that  demand  may  be. 

This  being  the  case,  is  it  desirable,  either  for  you  or  me, 
to  determine  the  point  presented  in  your  first  inquiry  ?  I 
do  not  think  that  it  is.  More  than  that,  I  think  this  is  a 
claim  which  should  be  adjudged,  if  adjudged  it  shall  ever 
be,  by  any  other  Department  of  the  Government  than  the 
Executive,  without,  and  independently  of,  any  opinion, 
either  for  or  against  it,  from  this  or  from  your  Depart- 
ment. If  I  were  entirely  free  from  any  doubt  as  to  its  legal 
character,  and  could  see  very  clearly  that  Mr.  Mitchell 
had  a  good  demand  in  law  against  the  United  States,  I 
should  probably  not  hesitate  to  consider  your  first  ques- 
tion, and  give  you  my  opinion  upon  it.  He  might,  under 
those  circumstances,  be  entitled  to  your  favorable  deter- 
mination of  the  question,  with  a  view  to  an  ulterior 
application  to  Congress.  But  my  mind  not  being  clear, 
in  favor  of  the  legal  validity  of  his  claim,  I  deem  it  the 
more  prudent  course  to  abstain,  until  you  shall  repeat 
your  request,  from  considering  the  legal  merits  of  the 
demand  in  question.    I  am  free  to  say,  very  candidly,  that 
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I  think  you  should  remit  the  claimant  and  his  case  to  some 
other  jurisdiction. 

You  will  pardon  me,  if  in  making  these  suggestions, 
which  I  admit  are  not  directly  called  forth  by  your  letter, 
you  conceive  that  I  have  trespassed  too  far  upon  a  province 
that  is  exclusively  your  own. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

«  JAMES  SPEED. 

Hon.  James  Harlan, 

Secretary  of  the  Interior. 


CONTRACT  FOR  OCEAN  MAIL  STEAMSHIP  SERVICE  BE- 
TWEEN UNITED  STATES  AND  BRAZIL 

The  Postmaster  General,  under  a  statute  authorizing  proposals  for  ocean 
mail  steamship  service  between  the  United  States  and  Brazil,  accepted 
the  bid  of  the  "New  York,  Neuvitas,  and  Cuba  Steamship  Company," 
chartered  to  carry  freight,  passengers,  and  mails  between  New  York 
and  Cuba.  There  were  two  other  proposals  for  the  contract.  After- 
wards, all  the  stock-holders  of  that  company  formed  a  new  corporation, 
with  power  to  carry  the  mails  between  the  United  States  and  Brazil, 
and  obtained  the  assent  of  the  Postmaster  General  to  a  change  of  the 
name  of  the  company  to  that  of  the  "  United  States  and  Brazil  Mail 
Steamship  Company."  Six  months  subsequently  to  the  award  of  the 
contract  to  the  company,  and  after  the  formation  of  the  new  corporation! 
the  next  lowest  bidder  demanded  that  the  contract  be  awarded  to  him, 
on  the  ground  of  defect  of  power  on  the  part  of  the  company  to  perform 
the  contemplated  service.  Held,  1st,  That  the  Postmaster  General 
should  have  disregarded  the  proposal  of  the  "  New  York,  Neuvitas,  and 
Cuba  Steamship  Company ;"  2d,  That  he  had  no  power  to  execute  a  con- 
tract with  the  "United  States  and  Brazil  Mail  Steamship  Company  ;r'  M,  * 
That  the  objection  urged  by  the  second  bidder  not  having  been  made 
within  a  reasonable  term,  the  contract  could  not  be  awarded  to  him  or 
to  the  third  bidder;  and,  4th,  That  in  due  execution  of  the  act,  the  Post- 
master General  should  invite  new  proposals  for  the  service* 

Attorney  General's  Office, 

June  12, 1865. 
Sir  :  I  have  received  and  considered  your  letter  of  the 
26th   ultimo,  and  will  now  give  you  the  result  of  my 
reflection  upon  the  questions  which  you  submit  to  me. 
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The  case  presented  is  this :  By  the  act  of  May  28, 1864, 
(18  Stats.,  98,)  the  Postmaster  General  was  authorized  to 
invite  proposals  for  ocean  mail  steamship  service  between 
the  United  States  and  Brazil,  and  to  contract  with  the 
lowest  responsible  bidder  for  the  service,  for  a  term  of  ten 
years.  The  statute  provided  that  the  bidder  or  bidders 
accepted  by  the  Postmaster  General  should  be  "  a  party  or 
parties  of  undoubted  responsibility,  possessing  ample 
ability  to  furnish  the  steamships  required  for  the  service, 
and  offering  good  and  sufficient  sureties  for  the  faithful 
performance  of  such  contract," 

An  invitation  for  the  proposals  having  been  regularly 
extended  to  the  country  by  advertisement,  three  bids  were 
offered;  one  by  a  gentleman  named  C.  H.  Garrison,  who 
proposed  to  undertake  the  service  for  a  compensation  of 
$135,000  per  annum;  and  another  by  the  "New  York, 
Neuvitas,  and  Cuba  Steamship  Company,"  through  its 
president,  James  F.  JTavarro,  who  offered  to  make  a  con- 
tract for  the  service  at  an  annual  compensation  of  $120,000. 
The  name  and  offer  of  the  third  bidder  it  is  not  important  to 
mention.  "  After  careful  and  thorough  inquiry  had  been 
made,"  your  letter  states,  "  into  the  standing  and  responsi- 
bility of  the  parties,  bidders  and  guarantors,  the  Postmaster 
General  accepted  the  proposal  of  the  *  New  York,  Neuvitas, 
and  Cuba  Steamship  Company,'  as  tendered  by  its  presi- 
dent, Mr.  Navarro."  This  decision  was  made  on  November 
2, 1864.  More  than  six  months  after  the  award  of  the  con- 
tract to  the  company,  on  May  12, 1865,  Mr.  Garrison,  the 
next  lowest  bidder,  objected  to  this  award,  on  the  ground 
that  his  "  was  the  lowest  bid  from  any  party  competent  to 
contract  for  the  service,"  and  claimed  that  the  proposed 
contract  should  accordingly  be  awarded  to  him.  In  the 
meantime,  however,  after  the  proposal  of  the  said  com- 
pany had  been  accepted  by  you,  and  before  the  date  of  the 
communication  of  Mr.  Garrison,  all  the  persons  interested 
as  stockholders  in  the  "  New  York,  Neuvitas,  and  Cuba 
Steamship  Company,"  together  with  certain  other  persons, 
formed  a  company,  and  organized  a  corporation,  under 
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the  general  incorporation  laws  of  the  State  of  New  York, 
called  the  "United  States  and  Brazil  Mail  Steamship 
Company ,"  for  the  purpose  of  acquiring  and  navigating 
steam  vessels  to  transport  passengers,  freights,  and  mails, 
between  the  United  States  and  Brazil.  The  articles  of 
incorporation  are  dated  February  11, 1865. 

Subsequently  also  to  the  acceptance  of  the  bid  of  the 
company,  the  president,  Mr.  Navarro,  applied  to  you,  as 
you  state,  "  for  authority  to  change  ^the  name  of  the  said 
company  to  that  of  the  *  United  States  and  Brazil  Mail 
Steamship  Company.' "  You  assented,  on  February  27, 
1865,  to  this  proposition,  provided  you  were  furnished- 
with  satisfactory  evidences  that  the  parties  to  the  new 
organization  were  identically  the  same  as  those  interested 
in  the  bid  which  the  Department  had  accepted.  This 
evidence,  on  March  9th,  1865,  was  furnished  to  you,  and 
the  fact  may  be  taken  to  be  that  the  interests  of  all  the 
stockholders  in  the  old  were  intended  to  be,  and  were, 
preserved  in  the  constitution  of  the  new  company. 

I  have  thus  stated  all  the  material  facts  of  the  case.  I 
will  now  briefly  mention  my  opinion  on  the  questions  of 
law  that  they  present 

In  the  first  place,  I  am  of  opinion  that  the  proposal  of 
the  "New  York,  Neuvitas,  and  Cuba  Steamship  Company  " 
should  have  been  rejected  by  the  Department  as  soon  as  it 
was  opened.  That  company  was  utterly  deprived,  by  the 
very  terms  of  its  charter,  of  legal  capacity  to  make  any 
contract  with  the  Government  for  the  performance  of  the 
service  authorized  by  the  statute  of  1864.  It  was  not, 
therefore,  a  "responsible  bidder"  or  a  party  of  "undoubted 
responsibility"  within  the  meaning  of  the  act  of  Congress. 
The  company  was  incorporated  to  carry  "  freight,  passen- 
gers, and  mail  matter  between  the  ports  of  New  York, 
in  the  State  of  New  York,  and  Neuvitas  and  Santiago  de 
Cuba,  in  the  Island  of  Cuba."  It  was  created  a  corpora- 
tion for  that  specific  purpose,  and,  therefore,  could  lawfully 
enter  into  no  contract  which  was  not  necessary,  either 
directly  or  incidentally,  to  enable  it  to  fulfill  and  answer 
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that  purpose.  Every  contract,  not  of  such,  a  character, 
which  the  company  might  have  attempted  to  make  would 
have  been  absolutely  invalid,  and  incapable  of  being  en- 
forced against  it 

It  cannot,  of  course,  be  pretended  that  a  contract  to 
carry  the  mails  between  the  United  States  and  Brazil  was 
directly  or  incidentally  necessary  to  enable  this  company 
to  fulfill  the  purpose  of  its  existence,  as  declared  by  its 
charter  of  incorporation.  Such  a  contract  is  entirely 
foreign  to  that  purpose,  and  the  corporation  had  no  power 
to  bind  itself  to  perform  the  service  that  it  proposed  to 
undertake.  Its  proposal  should,  therefore,  have  been  re- 
jected, in  my  opinion,  when  the  bids  were  opened,  and 
the  proposed  contract  awarded  to  one  of  the  other  parties. 

I  am  of  opinion,  also,  that  the  United  States  are  not 
bound  to  adhere  to  the  award  made  by  the  Department, 
by  reason  either  of  your  acceptance  of  the  company's  pro- 
posal or  of  the  responsibility  of  the  sureties  who  were 
named  in  connection  with  it,  or  of  the  assent  given  by  the 
Department  to  the  formation  of  the  new  organization. 

The  United  States,  in  my  opinion,  are  not  estopped,  by 
the  effect  of  all  these  circumstances  in  combination,  from 
denying  at  this  time  the  competency  of  the  company  to 
enter  into  this  contract  and  refusing  to  complete  the  ar- 
rangement with  the  new  corporation. 

The  acceptance  of  the  proposal  cannot  bind  the  Govern- 
ment, because  you  had  no  power  to  accept  any  proposal 
not  offered  by  a  "  responsible  bidder."  Your  authority 
was  limited  by  the  terms  of  the  statute,  and  any  exercise  of 
power  beyond  the  sphere  of  your  statutory  authority,  such 
as  the  acceptance  of  a  proposal  made  by  an  incompetent, 
and,  therefore,  within  the  meaning  of  the  statute,  abso- 
lutely and  legally  irresponsible  party,  cannot  affect  the 
Government  with  any  liability  for  your  act.  I  regard, 
also,  the  character  of  the  proposed  sureties  as  an  element 
of  no  importance  in  the  inquiry.  The  object  of  the  statute 
was  to  procure  safe  and  cheap  carriage  of  the  mails.  The 
Department  was,  therefore,  charged  with  the  duty  of  select- 
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ing  some  one  capable  of  contracting  for  the  service.  That 
was  the  primary  thing  to  be  done.  The  next,  and  an  en- 
tirely collateral,  object  was  to  secure  ample  guaranty  that 
the  party  with  whom  a  contract  for  the  service  in  question 
should  be  made  would  fulfill  the  obligations  of  the  contract 
The  Government  cannot  compel  the  sureties  in  such  a 
contract  to  carry  the  mails.  The  only  resort  it  could  have 
to  them  would  be  for  the  recovery  of  damages  for  breach 
of  the  principal's  engagement.  I  am  of  opinion,  also,  that 
the  consent  which  you  gave  to  the  transmutation  of  the  Com- 
pany, whose  proposal  was  accepted,  into  the  new  organi- 
zation called  the  "  United  States  and  Brazil  Mail  Steam- 
ship Company"  does  not  bind  the  Government  to  adhere 
to  the  terms  of  the  proposal  offered  on  behalf  of  the  "New 
York,  Neuvitas,  and  Cuba  Steamship  Company."  You 
have  no  power  to  execute  a  contract  under  the  statute  of 
1864  with  the  "  United  States  and  Brazil  Mail  Steamship 
Company."  That  corporation  did  not  propose  to  perform 
or  bid  for  the  service.  You  have  no  statutory  authority 
to  make  a  contract  with  any  but  a  responsible  bidder. 
The  fact  that  the  same  interests  are  retained  in  the  new 
that  existed  in  the  old  organization  is  of  no  manner  of  im- 
portance. The  old  company  has  an  identity  quite  distinct 
in  law  from  that  of  the  new  company.  It  is  a  different 
person.  It  may  or  may  not  recognize  the  proposal  of  the 
old  organization  as  binding  upon  it;  and,  even  if  it  should, 
you  cannot  confer  upon  it  authority  or  engage  to  pay  it  to 
carry  the  mails,  because  your  power  was  limited  by  the 
statute  to  making  a  contract  with  an  accepted  bidder  for  that 
service.  I  take  it,  therefore,  that  your  assent  to  the  effect 
which  has  been  mentioned,  may  be  treated  as  a  nullity. 

The  only  remaining  point  for  consideration  is  as  to  the 
effect  of  the  lapse  of  time  upon  the  demand  which  has 
been  recently  made  by  Mr.  Garrison,  that  the  contract 
shall  be  awarded  to  him.  While  I  am  of  opinion  that  his 
neglect,  in  not  directing  at  the  proper  time  your  attention 
to  the  point  of  difficulty  in  regard  to  the  company  whose 
proposal  was  accepted,  cannot  validate  the  proposal  of 
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that  company,  I  am  clear  that  it  has  the  effect  of  depriv- 
ing you  of  power  to  award  the  contract  to  him.  If,  when 
the  bids  were  opened,  or  within  a  reasonable  time  there- 
after, this  gentleman  had  taken  his  present  objection,  it 
would  have  been  your  duty  to  decide  between  his  proposal 
and  that  of  the  other  person  who  offered.  The  contract 
might  or  might  not  have  been  awarded  to  him ;  non  con- 
stat, it  would  have  been  given  to  him,  for  it  might  have 
been  given  to  the  highest  bidder,  on  the  ground  of  his 
superior  responsibility.  I  cannot  tell  how  that  would  have 
been,  nor  can  you  now.  The  first  bidder,  Mr.  Raynor, 
cannot  be  presumed  to  have  continued  his  offer  throughout 
the  six  months  that  have  elapsed  since  the  awarding  of 
the  contract.  I  cannot  think  that  the  law  would  presume 
that  Mr.  Raynor,  and  any  others  who  may  have  offered, 
continued  their  offers  beyond  the  date  of  your  actual 
acceptance  of  the  company's  bid.  An  offer  is  presumed 
to  continue  (when  no  time  is  fixed  by  the  offerer)  for  a  rea- 
sonable time  after  it  is  made,  and  for  a  no  longer  period. 
I  think,  then,  under  the  circumstances  of  the  case,  as  I 
understand  them,  you  cannot  decide  at  this  time  between 
those  who  made  bids  under  the  advertisements  of  the  De- 
partment, and  award  the  contract  to  the  proper  party  in  the 
same  way  that  you  would  have  done  if,  while  the  whole 
subject  was  open,  your  attention  had  been  called  to  the 
fatal  objection,  now  pressed  upon  you,  to  the  competency 
of  the  Cuba  company. 

The  conclusion  upon  the  whole  case  would  seem,  there- 
fore, to  be,  that  it  will  be  necessary  for  the  Department, 
in  order  to  execute  the  statute  of  1864,  to  invite,  by  new 
advertisements,  fresh  proposals  for  this  mail  steamship 
service. 

The  following  are,  in  a  condensed  form,  the  propositions 
that  I  have  intended  to  affirm  in  the  foregoiug  opinion : 

1.  That  the  "  New  York,  Neuvitas,  and  Cuba  Steamship 
Company"  had  no  power  to  make  a  contract  with  the 
United  States  to  perform  the  service  mentioned  in  the 
statute  of  May  28, 1864,  and  that  its  proposal  for  the  said 
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service  should  have  been  disregarded  when  the  respective 
bids  were  opened  and  considered  by  the  Department ; 

2.  That  the  Department  has  no  authority  to  execute  a 
contract,  under  the  act  of  May  28, 1864,  for  the  said  mail 
steamship  service,  with  the  "  United  States  and  Brazil 
Mail  Steamship  Company ;" 

8.  That  by  the  effect  of  lapse  of  time  and  the  laches  of 
the  party  who  now  protests  against  the  execution  of  a  con- 
tract conformably  to  the  proposal  of  the  Cuba  company, 
the  Department  cannot  accept  the  proposal  of  either  of  the 
remaining  bidders ;  and, 

4.  That  in  due  execution  of  the  statute  of  1864,  it  will 
be  necessary  to  invite  new  proposals  for  the  said  service. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  W.  Dbnnison, 

Postmaster  General 


CASE  OF  B.  G.  ARKOLD. 

1.  An  acting  master's  mate  is  not  a  warrant  officer  of  the  navy. 

2.  The  sentence  of  an  acting  master's  mate,  dismissing  him  from  the  ser- 

vice, by  a  court-martial  convened  by  the  commander  of  a  fleet,  may 

be  lawfully  carried  into  execution,  on  the  confirmation  of  the  officer 

ordering  the  court 
8.  Neither  the  President  nor  Secretary  has  lawful  authority  to  approve  or 

disapprove  the  sentence  in  such  a  case. 
4  If  a  sentence  in  such  a  case  was  in  fact  approved  by  the  Secretary  of 

the  Navy,  the  President  has  no  power,  after  the  sentence  has  been 

carried  into  execution,  to  set  aside  the  order  of  the  Secretary,  and 

restore  the  party  to  the  service. 

Attorney  General's  Office, 

June  20, 1865. 

Sir  :  Ton  referred  to  me  a  few  days  ago,  an  application 

made  to  you  on  behalf  of  E.  Gk  Arnold,  of  Rhode  Island, 

late  an  acting  master's  mate  in  the  navy,  to  set  aside  an 

order  of  the  Secretary  of  the  Navy,  approving  the  sentence 
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of  a  general  court-martial  dismissing  Mr.  Arnold  from  the 
service,  as  guilty  of  insubordinate  conduct* 

This  application  covered  a  copy  of  the  record  of  the 
court  in  the  case  of  Mr.  Arnold,  and  also  an  elaborate 
argument  of  counsel  in  favor  of  the  application.  All 
these  papers  I  have  carefully  considered,  and  I  will  now 
present  to  you  my  view  of  the  case. 

The  first  question-  is,  whether  you  have  authority  to 
exercise  any  jurisdiction  whatever  in  the  case?  The 
source  of  your  power,  if  any  you  have,  must  be  the  foun- 
tain of  all  law  under  the  Constitution — the  statutes  of  the 
United  States.  I  therefore  turn  to  the  acts  of  Congress, 
for  the  purpose  of  seeing  whether  the  legislature  has  con- 
ferred upon  the  President  power  to  review  the  action, 
either  of  the  Secretary  of  the  Navy  or  of  the  court-martial, 
in  the  case  of  Mr.  Arnold. 

The  proceedings  of  the  court,  in  that  case,  were  insti- 
tuted and  conducted  under  the  provisions  of  the  act  for 
the  better  government  of  the  navy,  approved  July  17, 
1862.    (12  Stats,  at  Large,  600.) 

The  court  who  tried  and  convicted  the  accused,  was 
convened  in  the  waters  of  the  United  States,  by  Rear 
Admiral  Lee,  under  "  express  authority  from  the  Presi- 
dent of  the  United  States."  The  party  arraigned  before 
it  was  an  acting  master's  mate.  The  sentence  of  the 
court-martial  was  that  the  accused  be  "dismissed  the 
naval  service  of  the  United  States."  That  sentence  was 
approved  and  confirmed  by  Admiral  Lee,  the  commander 
of  the  fleet,  and  the  officer  who  ordered  the  court.  The 
record  of  the  proceedings  seems  to  have  been  transmitted 
to  the  Secretary  of  the  Navy,  and,  on  his  approval  of  the 
sentence,  the  judgment  of  the  court  was  carried  into  exe- 
cution. You  are  now  asked  to  set  aside  the  order  of  the 
Secretary,  by  which  that  judgment  was  confirmed.  But, 
what  authority  had  the  Secretary  of  the  Navy  to  approve 
or  disapprove  of  the  sentence  ?  The  act  of  1862  provides 
that  all  sentences  of  courts-martial,  other  than  those  which 
extend  to  the  loss  of  life,  shall  be  "  carried  into  execution 
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on  confirmation  of  the  commander  of  the  fleet,  or  officer 
ordering  the  court,  except  such  as  go  to  the  dismission  of 
a  commissioned  or  warrant  officer,  which  are  first  to  .be 
approved  by  the  President  of  the  United  States."  If  this 
sentence  extended  to  the  "  dismission  of  a  commission  or 
warrant  officer,"  it  could  not  have  been  lawfully  executed 
without  the  approval  of  the  President.  If  the  accused 
was  not  either  a  commissioned  or  a  warrant  officer,  the 
approval  of  Admiral  Lee,  who  ordered  the  court,  was  all 
that  was  required  to  give  validity  to  the  execution  of  the 
sentence. 

The  point,  therefore,  upon  which  the  whole  case  turns, 
is  the  proper  denomination  of  an  acting  master's  mate;  is 
he,  in  the  meaning  of  the  act  of  1862,  a  warrant  officer 
or  not?  If  the  view  should  be  that  he  is  not  a  warranted 
officer,  the  President  cannot  exercise  any  revisory  juris- 
diction in  the  case.  The  sentence  of  Mr.  Arnold,  in  that 
event,  was  lawfully  carried  into  execution,  without  the 
approval  of  the  President. 

An  acting  master's  mate  is  certainly  not  a  warant  officer, 
unless  a  master's  mate  comes  within  that  denomination. 
The  former  is  temporarily  appointed  to  the  duties  of  the 
latter.  If  the  latter  were  a  warrant  officer,  the  former 
would  not  be  deemed  a  "  petty  officer,"  and  might  hence  be 
regarded  as  a  warrant  officer  within  the  meaning  of  the  act 
of  V*62,  by  the  effect  of  its  18th  section,  which  provides 
that  officers  temporarily  appointed  to  the  duties  of  a  com- 
missioned or  warrant  officer  shall  not  be  deemed  petty 
officers.  The  point  of  inquiry,  therefore,  is,  whether  a 
master's  mate  in  the  navy  is  a  warrant  officer  ?  I  am  in- 
formed that  the  records  of  the  Navy  Department  show 
that  since  the  year  1843,  no  master's  mate  has  received  a 
warrant  on  being  appointed  to  that  position;  and  every 
statute  bearing  on  the  subject,  that  I  have  found,  and 
enacted  subsequently  to  that  date,  treats  officers  of  the 
grade  in  question  as  simply  appointed  or  rated,  and  not  as 
warranted  officers. 

The  act  of  June  1, 1860,  regulating  the  pay  of  the  navy, 
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(12  State.,  26,)  enumerates  among  the  "warranted  officers" 
only  boatswains,  gunners,  carpenters,  and  sailmakers,  and 
the  same  enumeration  of  the  officers  who  hold  warrants  is 
made  in  the  6th  section  of  the  statute  of  March  3, 1863. 
(12  Stats.,  818.)  The  act  of  July  2, 1864,  (13  Stats.,  373,) 
authorizing  assimilated  rank  to  be  given  to  the  warrant 
officers  of  the  navy,  declares  who  shall  be  known  as  "war- 
rant officers  in  the  naval  service  of  the  United  States;" 
and  they  are  the  same  officers  as  those  mentioned  in  the 
act  of  June  1, 1860,  namely,  boatswains,  gunners,  carpen- 
ters, and  sailmakers.  The  recent  act  of  March  3, 1865, 
(13  Stats.,  589,)  defines  the  pay  and  style  of  acting  master's 
mates.  It  styles  them  mates,  and  provides  that  they  may 
be  "rated  under  the  authority  of  the  Secretary  from  sea- 
men and  ordinary  seamen  who  have  enlisted  in  the  naval 
service  for  not  less  than  two  years."  I  may  also  refer  to 
the  2d  section  of  the  act  of  July  2, 1864,  (13  Stats.,  373,) 
as  further  describing  the  character  of  master's  mate  and 
acting  officers  of  that  grade. 

The  foregoing  are  the  principal  statutes,  preceding  and 
following  the  statute  of  July  16, 1862,  that  define  the  char- 
acter of  the  officers  in  question.  It  appears  that  the  prac- 
tice of  appointing  master's  mates  without  warrants,  which 
has  prevailed  in  the  naval  service  since  1843,  is  coincident 
with  their  late  statutory  character. 

I  may  remark  that  one  of  the  regulations,  recently  es- 
tablished by  the  Secretary  of  the  Navy,  treats  acting 
master's  mates  as  entitled  to  receive  warrants  on  their 
promotion  to  be  master's  mates.  (Navy  Eegulations,  1865, 
p.  46.)  But  this  regulation  was  probably  transcribed,  in- 
advertently, from  one  in  force  before  1843,  and  without 
reference  to  the  recent  statutory  provisions,  and  the  more 
modern  practice  of  the  Department. 

A  master's  mate  not  being  then  classed  among  the  war- 
rant officers  of  the  navy,  an  acting  master's  mate  cannot 
be  denominated  a  warranted  officer. 

I  am  of  opinion,  therefore,  1st.  That  the  Secretary  of 
the  Navy  had  no  authority  to  approve  or  disapprove  the 
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sentence  of  the  court  in  the  case  of  this  officer.     2d.  That 
the  approval  of  the  Secretary  being  a  nullity,  no  occasion 
is  presented  for  a  review  of  his  action  by  the  President. 
3d.  That,  under  the  statute  of  1862,  the  authority  to  ap- 
prove the  sentence  of  the  court-martial  in  the  case  of  this 
officer  was  vested  in  the  officer  who  convened  the  court. 
4th.  That  the  sentence  having  been  thus  approved,  was 
lawfully  carried  into  execution  without  the  confirmation 
of  the  President    And  5th.  As  an  ultimate  conclusion 
from  the  foregoing  propositions,  and  as  a  direct  answer  to 
the  question  intended,  as  I  understand,  to  be  submitted 
to  me,  you  should  ^not  grant  the  prayer  of  the  present 
application. 

I  return  herewith  the  papers  which  I  had  the  honor  to 
receive  from  you. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
The  President. 


DUTY  OF  COMMISSIONER  OF  THE  FREEDMEN'S  BUREAU. 

It  is  the  duty  of  the  Commissioner  of  the  Freedmen's  Bureau  to  take  con- 
trol only  of  such  portions  of  the  lands  described  in  the  statute  of  1865, 
as  he  may,  in  the  exercise  of  his  authority,  set  apart  for  the  use  of  loyal 
refugees  and  freedmen. 

Attorney  General's  Office. 

June  22, 1865. 

Sir:  I  have  received  a  communication  from  Major 
General  Howard,  Commissioner  of  Freedmen,  Refugees, 
and  Abandoned  Lands,  asking  my  opinion  on  a  question 
touching  his  official  duty  under  the  4th  section  of  the 
statute  of  March  8, 1865. 

This  question  should,  more  regularly,  have  been  sub- 
mitted to  me  through  you.  I  have  no  authority,  as  you 
are  aware,  to  give  an  official  opinion  on  any  question  not 
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referred  to  me  by  the  President,  or  the  Head  of  an  Execu- 
tive Department. '  Presuming,  however,  that  you  would 
have  sent  Major  Qeneral  Howard's  letter  to  me  if  he  had 
desired  it,  I  treat  the  question  as  one  regularly  submitted, 
and  beg  leave  now  to  state  to  yon  my  views  on  the  point 
presented. 

The  point  is  this :  Whether  it  is  the  duty  of  the  com- 
missioner, under  the  act  of  1865,  to  take  charge  and  con- 
trol of  all  abandoned  lands,  or  all  tracts  of  land  that  have 
been  abandoned,  or  to  which  the  United  States  may  have 
acquired  title  by  confiscation  or  sale,  or  otherwise,  within 
the  insurrectionary  States,  or  whether  it  is  his  duty  to 
take  charge  and  have  control  of  only  such  portions  of  the 
said  lands  as  he  may,  under  the  direction  of  the  President, 
set  apart  for  the  use  of'  the  loyal  refugees  and  freedmen  ? 

There  are  few  statutes  that  are  disfigured  by  loose  and 
indefinite  phraseology  to  a  greater  extent  than  the  act  of 
1865,  establishing  this  bureau;  but  close  attention  to  the 
words  of  the  more  prominent  provisions  of  the  law  will 
enable  us,  I  think,  to  answer  the  question  of  the  Commis- 
sioner, without  doing  much  violence  to  any  part  of  the 
act.  Where  Congress,  as  in  this  case,  has  taken  so  little 
pains  to  express  its  intention,  no  man  can,  of  course,  be 
certain  that  any  construction  of  the  words  employed 
reaches  the  true  meaning  of  the  legislature. 

By  the  1st  section  of  the  act,  there  is  established  in  the 
War  Department  a  bureau  of  refugees,  freedmen,  and 
abandoned  lands.  To  this  bureau,  the  section  declares, 
there  "  shall  be  committed,  as  hereinafter  provided,  the 
supervision  and  management  of  abandoned  lands,  and  the 
control  of  all  subjects  relating  to  refugees  and  freedmen 
from  rebel  States,"  &c.  It  will  observed,  in  the  first  place, 
that  the  absolute  supervision  and  management  of  aban- 
doned lands — the  supervision  and  management  of  such 
lands,  I  mean,  to  all  intents  and  for  all  purposes — are  not 
committed  to  the  burean  in  this  section,  but  simply  the 
supervision  and  management  of  those  lands  to  the  extent, 
and  for  the  purposes,  afterwards  provided  in  the  act 
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It  will  be  seen,  in  the  second  place,  that  the  qualifica- 
tion intended  to  be  introduced  by  the  words  "  as  herein- 
after provided,"  attach  only  to  the  subject-matter  of  aban- 
doned lands,  and  not  to  the  subject-matter  of  freedmen 
and  refugees.  So  that  while  to  the  bureau  is  committed, 
by  this  first  section,  the  control  of  all  subjects  relating 
to  refugees  and  freedmen,  without  any  exception,  qual- 
ification, or  reservation,  it  would  seem  that  it  is  entrusted 
with  the  supervision  and  management  of  abandoned  lands 
only  to  the  extent,  and  in  the  manner,  provided  in  another 
part  of  the  statute.  Now  the  4th  section  of  the  act  relates 
to  the  authority  which  the  commissioner  may  exercise,  and 
the  duties  he  is  to  perform  in  regard  to  abandoned  and 
other  lands  in  the  insurrectionary  States.  He  has  author- 
ity, under  the  direction  of  the  President,  to  set  apart  for 
the  use  of  loyal  refugees  and  freedmen  the  lands  in  ques- 
tion; and  he  is  required  to  assign  to  every  male  of  that  class 
of  persons,  not  more  than  forty  acres  of  such  lands. 

The  first  is  the  only  authority,  and  the  second  is  the  only 
duty,  so  far  as  I  am  able  to  discover,  that  he  has  to  exer- 
cise and  perform  in  regard  to  the  lands  in  question.  So 
far  as  it  may  bfe  necessary  for  him  to  exercise  supervision 
and  management  of  those  lands,  in  order  to  the  full  exe- 
cution of  the  authority  and  the  due  performance  of  the 
duty  set  forth  in  the  4th  section  of  the  act,  is  he  required 
to  supervise,  and  manage  them,  and  no  further,  as  I  appre- 
hend. 

He  has  authority  under  the  act  to  reduce  into  his  con- 
trol all  the  lands  in  question,  if  they  are  needed  for  the  use 
of  the  refugees  and  freedmen,  or  any  portions  of  them  that 
may  be  thus  needed;  but  it  is  not  his  duty,  under  the 
statute,  to  assume  the  control  of  any  lands  that  he  does 
not  desire  to  apply  to  the  use  mentioned  in  the  statute,  or 
to  set  apart  for  the  benefit  of  the  persons  who  are  placed 
tinder  his  care. 

It  seems  to  me  plain  that  Congress  looked  primarily  in 
this  legislation  to  the  personal  and  social  interests  of  loyal 
refugees  and  freedmen,  and  not  to  the  care  of  the  lands 
vol.  xL — 17 
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described  in  the  4th  section  of  the  act.  It  was  intended 
that  the  land  should  be  made  use  of  to  conserve  the  inte- 
rests of  the  refugees  and  freedmen;  and  that  so  far  as  it 
might  be  necessary  for  the  commissioner  to  supervise, 
manage,  and  control  the  lands,  in  order  to  execute  the 
primary  design  of  Congress,  which  was  to  provide,  as  I 
have  said,  for  loyal  refugees  and  freedmen,  it  was  intended 
that  he  should  exercise  authority  over  them.  In  other 
words,  his  authority  with  regard  to  the  lands  is,  in  the 
contemplation  of  the  statute,  an  incident  of  his  power  in 
regard  to  the  persons  mentioned  in  the  act  This  is  the 
spirit,  I  believe,  of  the  legislation ;  and,  so  interpreting  the 
act,  I  am  of  opinion  that  it  is  the  duty  of  the  commis- 
sioner to  take  and  have  control  of  only  such  portions  of 
the  lands  described  in  the  statute  as  he  may,  in  the  exer- 
cise of  the  authority  given  to  him  by  the  act,  and  under 
the  direction  of  the  President,  set  apart  tor  the  use  of  loyal 
refugees  and  freedmen. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Edwin  M.  Stanton, 

Secretary  of  War. 


CLAIM  OP  PISK  AND  HATCH. 

Tho  holders  of  a  United  States  note,  which  was  stolen  before  maturity, 
and,  after  an  alteration  by  the  thief  of  the  number  upon  the  note,  was 
transferred  to  the  holders  for  a  valuable  consideration,  and  without 
notice  of  the  larceny,  are  entitled  to  receive  payment  of  it  from  the  Gov- 
ernment. 

Attorney  Genebal's  Office, 

June  24, 1865. 
Sib  :  I  have  considered  the  case  relative  to  the  one  hun- 
dred dollar  treasury  note  (No-  82,437)  held  by  Fisk  & 
Hatch,  of  New  York,  presented  by  the  Comptroller  of  the 
Treasury  in  his  letter  to  you  of  the  16th  instant. 
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It  appears  that  this  note,  having  been  deposited  hy  a 
Mrs.  Twiss  in  the  Sonhegan  Bank  for  safekeeping,  was 
stolen  before  maturity  by  burglars,  who  obliterated  the 
figure  seven  in  the  original  number,  (32,437,)  for  the  pur- 
pose, perhaps,  of  preventing  the  discovery  of  the  note  and 
the  detection  of  the  crime,  through  public  advertisement 
of  the  larceny,  and  then  passed  the  note  away.  In  this 
condition  it  came  to  the  possession  of  Messrs.  Fisk  & 
Hatch,  of  New  York,  for  a  valuable  consideration,  and 
'  without  notice  of  the  larceny,  who  now  claim  the  amount 
of  it  from  the  United  States, 

The  first  question  that  I  am  asked  is,  whether  this  alter- 
ation of  the  number  of  the  note  is  such  an  alteration  of  a 
material  portion  of  the  instrument  as  to  be  a  forgery  ? 

Russell,  the  highest  modern  British  authority  on  the 
jurisprudence  of  crimes,  declares  that  it  is  necessary  in 
order  to  constitute  forgery  of  a  true  written  instrument  by 
alteration,  that  the  alteration  shall  occur  in  a  material  part 
of  the  instrument,  whereby  a  new  operation  is  given  to  it. 
(2  Russell  on  Crimes,  318.)  Another  more  recent  author 
on  the  criminal  law  of  England  and  America,  Mr.  Bishop, 
declares  the  same  doctrine,  thus :  "Any  alteration  of  a 
written  instrument,  whereby  its  legal  effect  is  in  any  de- 
gree varied,  is  an  act  sufficient  in  forgery."  (2  Bishop  on 
Criminal  Law,  §  471.)  In  another  section  of  the  same  chap- 
ter, the  writer  says :  "  The  alteration  to  be  sufficient  must 
be  material."  Mr.  Wharton,  in  his  standard  and  recently 
enlarged  work  on  the  same  subject,  states  the  law  to  be, 
that  "  the  instrument  when  forged  must  be  such  that  it 
does  or  may  tend  to  prejudice  the  rights  of  another."  (2 
American  Criminal  Law,  §  1419.) '  These  several  definitions 
of  forgery  are  the  expression  of  the  result  of  all  the  adju- 
dications touching  the  subject,  collated  by  the  respective 
writers  whom  I  have  named. 

The  alteration  of  a  lease  of  the  manor  of  Dale  by  chang- 
ing the  letter  D  into  S,  would  be  a  forgery,  though  if  a 
conveyance  of  the  manor  of  Dale  be  made  to  read  "  the 
beautiful  manor  of  Dak"  it  will  not  amount  to  a  forgery. 
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(Rex  vs.  Treble,  2  Leach,  1040-42.)  So,  if  a  bond  be  not 
required  by  law  to  be  attested  by  a  subscribing  witness, 
no  forgery  is  committed  by  falsely  adding  to  it  a  witness' 
name.  (The  State  vs.  Gherken,  7  Ired.,  206.)  These  are 
cases  that  exemplify  the  doctrine  that  an  alteration  of  a 
true  instrument  must  give  a  new  operation  to  it — must 
vary  its  legal  effect — in  order  that  the  alteration  shall 
amount  to  a  forgery  at  the  common  law. 

Is  the  present  alteration  one  of  that  character  ?  I  appre- 
hend that  it  is  not.  The  effect  of  this  alteration  of  the 
number,  placed  upon  the  note  in  question,  was  not  to  vary, 
in  the  slightest  particular,  the  legal  operation  of  the  instru- 
ment. It  was  placed  there  simply  for  the  convenience  of 
the  Government,  and  never  was  an  essential  part  of  the 
document.  The  alteration,  in  short,  was  not  a  change  in 
any  circumstance  material  to  the  value  of  the  note. 

I  hold  it,  therefore,  not  to  be  a  forgery  in  the  sense  of 
the  common  law,  though  the  act  of  alteration  is  punisha- 
ble as  a  crime  under  special  statutes  of  the  United  States. 

The  second  question  that  you  present  is,  whether  such 
an  alteration  as  here  occurred  affects  the  title  of  one  whose 
right  is  derived  through  the  criminal  ?  I  answer  that  it 
does  not  of  itself;  but  I  can  conceive  how  the  circumstance 
of  the  alteration  might,  in  some  aspects  of  the  case  pre- 
sented, affect  the  right  of  the  parties  who  hold  the  instru- 
ment on  the  point  of  the  knowledge  of  those  parties,  at 
the  time  of  the  transfer  to  them,  of  the  circumstances 
which  impeach  the  title  as  between  the  antecedent  parties. 

The  Supreme  Court  of  the  United  States  has  recently 
declared,  in  the  case  of  a  security,  like  this,  transferable 
by  delivery,  that  "  a  party  who  takes  it  before  due  for  a 
valuable  consideration,  vrithoiU  knowledge  of  any  defect 
of  tide  and  in  good  faith,  holds  it  by  a  title  valid  against 
all  the  world."  (Murray  vs.  Lardner,  Dec.  term,  1864, 
No.  116.)  Did  these  parties  receive  the  note  in  question 
without  knowledge  of  the  defect  of  the  title  of  the  vendors 
and  in  good  faith?  I  cannot  tell.  But  I  do  conceive  how 
it  would  be  possible  for  a  jury  to  find,  with  perfect  pro- 
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priety,  against  them  on  that  issue,  if  they  could  be  affected 
with  knowledge  of  the  fact  that  a  hundred  dollar  note, 
issued  under  the  act  of  July  17, 1861,  numbered  32,437, 
had  been  stolen,  and  the  erasure  of  the  figure  seven  was  so 
clumsily  effected  that  the  alteration  would  hare  been  dis- 
coverable by  a  cautious  and  prudent  man  of  business. 

The  question  of  their  want  of  knowledge  and  good  faith 
might,  in  other  words,  I  think,  in  a  supposable  oase,  de- 
pend somewhat  on  the  character  of  this'lrasure.  But,  if 
the  case  be  one  of  utter  want  of  knowledge  and  perfect 
good  faith  on  the  part  of  the  parties  who  claim  to  receive 
the  amount  of  the  obligation,  I  am  of  opinion  that,  though 
they  derived  their  right  through  the  thief  and  alterer  of 
the  note,  the  alteration  does  not  ipso  facto  impair  or  affect 
their  title* 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 


CHARTEB  OP  THE  NATIONAL  MILITABY  AND  NAVAL 

ASYLUM. 

The  charter  of  this  association  requires  that  a  majority  of  the  persons 
named  therein  shall  accept  the  same,  and  such  acceptance  and  organi- 
zation of  the  company  cannot  be  by  proxies. 

Attorney  Generai/s  Office, 

June  26, 1865- 
Sir:  By  the  act  of  Congress  approved  3d  of  March, 
1865,  entitled  "An  act  to  incorporate  a  National  Military 
and  Naval  Asylum  for  the  relief  of  the  totally  disabled 
officers  and  men  of  the  volunteer  forces  of  the  United 
States,"  one  hundred  persons  named  in  the  act,  "  and  their 
successors,  duly  chosen,  are  constituted  and  created  a  body 


Digitized  by  VjOOQ IC 


262  HON.  JAMES  SPEED 

National  Military  and  Naval  Asylum. 

corporate  in  the  District  of  Columbia."  The  2d  section 
enacts  "  that  the  said  corporation  hereby  constituted  shall 
consist  of  one  hundred  members.  They  shall  have  power 
to  fill  all  vacancies  created  by  death,  resignation  or  other- 
wise, to  make  by-laws,  rules,  and  regulations."  The  act 
devolves  upon  a  definite  number  of  persons  a  specific  duty. 
Less  than  a  majority  of  that  number  cannot  lawfully  act. 

The  act  being  silent  as  to  proxies,  it  must  be  presumed 
that  personal  pi^bence  was  intended.  Whether,  after  the 
charter  is  accepted  and  the  corporation  organized,  it  could 
not  by  law,  rule  or  regulation,  admit  proxies,  need  not  be 
decided.  Until  such  acceptance  and  organization,  there 
is  no  party  or  legal  person  to  determine  the  sufficiency  or 
insufficiency,  the  validity  or  invalidity  of  proxies.  If  the 
charter  of  this  corporation  could  be  accepted,  and  the  com- 
pany organized  by  proxies,  though  an  aggregate  corpora- 
tion by  its  charter,  the  corporators  could  convert  it  into  a 
sole  corporation.  Such  power  is  not  expressly  conferred, 
nor  can  it  be  implied.  The  principle  that  requires  aggre- 
gate bodies  to  act  by  majorities  forbids  such  an  implica- 
tion. 

I  am,  therefore,  of  the  opinion  that  in  order  to  accept 
the  charter  and  organize  thereunder,  a  majority  of  the 
persons  named  therein  must  be  present,  and  that  the  ac- 
ceptance of  the  charter  and  organization  of  the  company 
cannot  be  by  proxies. . 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  E.  M.  Stanton, 

Secretary  of  War. 
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CASE  OF  KINGSBUBY  &  CO. 

1.  The  Government  has  a  legal  claim  for  damages  against  those  parties  on 
account  of  their  failure  to  fulfil  their  contract  with  the  Navy  De- 
partment for  the  delivery  of  blankets  and  blue  flannel. 

%  The  Secretary  of  the  Navy  is  not  bound  to  compel  the  payment  of 
damages,  if  he  is  of  opinion  that  their  default  was  the  result  of  the 
failure  of  the  Government  to  pay  their  accounts,  and  it  could  not 
have  been  avoided  by  the  proper  efforts  of  the  parties... 

Attobnet  Generis  Office, 

June  30, 1865. 

Sib:  I  have  received  your  letter  of  the  19th  instant,  in 
which  you  restate  the  facts  of  the  case  of  N.  Kingsbury  & 
Co.,  and  submit  for  my  consideration  the  question  to  which 
I  will  presently  refer. 

The  facts  of  the  case  seem  to  be  briefly  these :  On  July 
8, 1862,  this  firm  entered  into  a  contract  with  the  United 
States,  by  which  they  agreed,  whenever  required  during 
the  fiscal  year  ending  June  30, 1863,  to  furnish  and  de- 
liver at  their  own  risk  and  expense,  at  certain  designated 
navy-yards,  and  at  certain  stipulated  prices,  any  number 
of  blankets  and  any  quantity  of  blue  flannel,  that  might 
be  ordered  of  them,  provided  they  should  receive  sixty 
days'  notice  of  the  quantity  at  any  time  required. 

It  was  agreed  that  twenty  per  centum  of  the  amount  of 
each  payment  should  be  withheld  by  the  Government  as 
collateral  security  for  the  due  performance  of  the  contract, 
and  that  the  remaining  eighty  per  cent,  should  be  payable 
in  certificates  of  indebtedness,  or  in  treasury  notes,  at  the 
option  of  the  Government 

The  contract  further  provided  that,  if  default  should  be 
made  by  the  contractors  in  delivering  all  or  any  of  the 
flannel  and  blankets,  of  the  quality  and  at  the  times  and 
places  required,  the  contracting  parties  should  forfeit  and 
would  pay  to  the  United  States,  as  liquidated  damages,  a 
sum  equal  to  twice  the  amount  of  the  stipulated  contract 
of  the  articles,  in  case  of  the  actual  delivery  thereof. 

I  understand  from  your  letter  that  the  numerous  requi- 
sitions made  upon  the  contractors  during  the  year  em- 
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braced  by  their  agreement,  were  only  partially  filled ;  in 
other  words,  that  the  parties  broke  their  contract  on  vari- 
ous occasions  in  this,  that  they  did  not,  after  due  notice, 
fornish  and  deliver  the  number  and  quantity  of  the  respec- 
tive articles  ordered  from  them  by  the  Government.  But 
the  bills  rendered  for  the  goods  actually  delivered  were 
approved,  and  eighty  per  cent  of  their  respective  amounts 
paid  by  the  Government,  the  residue  being  retained  or 
reserved  according  to  the  provisions  of  the  contract. 

The  account  being  now  finally  adjustable,  the  question 
on  which  you  ask  my  opinion  is,  whether  the  Department 
has  a  just  claim  for  damages  against  Kingsbury  &  Co.  on 
account  of  which  it  is  entitled  to  retain  the  said  reserva- 
tions, and  any  other  funds  in  its  hands  ? 

The  fact  on  which  the  contractors  rely,  as  furnishing  by 
its  legal  effect  a  complete  bar  to  such  a  claim  for  damages, 
is,  that  after  the  approval  of  the  bills  for  the  eighty  per 
cent,  payments,  there  was  in  every  case  a  delay  at  the 
Treasury,  owing  to  a  want  of  funds,  in  paying  the  bills, 
the  period  of  delay  varying  from  forty  to  ninety  days  after 
the  date  of  the  approved  bills.  They  contend  that  the 
prompt  payment  on  demand,  after  the  inspection  and  re- 
ception of  the  goods,  and  the  approval  of  the  bills,  of  the 
eighty  per  cent.,  was  essential  to  entitle  the  Department  to 
call  for  further  deliveries,  and  that  inasmuch  as  the  Gov- 
ernment failed  to  make  such  prompt  payment,  they  are  in 
law  excused  from  fulfilling  the  obligation  into  which  they 
entered,  and  complying  with  the  requisitions  of  the  De- 
partment 

I  am  of  opinion  that  this  view  of  their  case  is  founded 
upon  an  erroneous  construction  of  the  present  contract 
Although  it  is  a  continuing  contract,  and  one  intended  to 
embrace  an  indefinite  number  of  constantly  recurring 
transactions  touching  the  same  subject-matter,  it  is  a  sev- 
erable engagement,  and  divisible  in  its  operation.  The 
obligations  of  the  respective  parties  touching  each  trans- 
action, are  determinable  exclusively  with  reference  to  that 
transaction,  and  without  regard  to  the  transactions  that 
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may  have  preceded  ojc  followed  it    When  the  Department, 
on  any  occasion,  gave  notice  to  the  contractors  that  on  a 
day  named  it  would  require  a  certain  number  of  yards  of 
flannel,  say  a  thousand  yards,  and  required  the  contractors 
to  furnish  the  amount  by  the  appointed  time,  the  obliga- 
tion of  the  parties  became  fixed  and  absolute  under  the 
contract  to  furnish  the  required  amount  of  that  article,  no 
more,  no  less;  and  they  could  no  more  relieve  themselves 
from  that  obligation  on  the  ground  that  payment  on  ac- 
count of  a  previous  order  had  not  been  duly  and  promptly 
made  by  the  Government,  than  they  could  escape  from 
the  liability  to  answer  for  a  default  in  regard  to  such  a 
requisition  on  the  ground  that  the  Government  had  failed 
in  the  case  of  a  previous  and  entirely  distinct  contract  to 
make  payment,  duly  and  promptly,  according  to  its  exi- 
gency.   The  obligation  of  the  parties  to  fulfil  a  requisition 
upon  them,  made  according  to  the  terms  of  the  contract, 
was,  in  no  just  legal  sense,  dependent  upon  the  obligation 
of  the  Government  to  pay  promptly  for  goods  previously 
delivered  on  a  former  requisition,  and  they  could  not  have 
relieved  themselves  in  law  from  performing  the  whole  or 
any  part  of  their  engagement  to  deliver  goods,  according 
to  the  order  of  the  Department,  by  showing  that  the  Gov- 
ernment had  failed  on  a  previous  occasion  to  make  prompt 
payment  for  other  articles  which  had  been  delivered.    In 
other  words,  I  am  of  opinion  that  according  to  the  true 
interpretation  of  this  contract,  all  the  transactions  between 
the  parties  pursuant  to  it  are  so  far  separate  and  distinct 
that  no  one  of  them  furnishes  any  part  of  the  considera- 
tion upon  which  another  depends,  that  the  whole  consid- 
eration of  the  stipulation  of  Kingsbury  &  Co.  to  deliver 
the  goods  embraced  by  one  transaction,  was  the  promise 
of  the  Government  to  pay  for  them  as  provided  in  the 
contract;  and  that  no  part  of  such  consideration  consisted 
of  another  previous  promise  relating  to,  or  growing  out  of, 
any  other  antecedent  transaction. 

The  doctrine  is  now  settled  that  the  dependency  or  inde- 
pendency of  mutual  covenants  does  not  arise  from  the  use 
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of  any  particular  phraseology,  or  o.n  the  collocation  of 
words  or  sentences  in  an  instrument.  The  nature  of  the 
transaction,  and  the  effect  and  design  of  the  parties,  are  to 
be  looked  at,  and  such  construction  is  to  be  given  as  will 
best  effectuate  their  object  and  do  justice  between  them. 
On  looking  at  thqse  considerations,  I  think  it  best  com- 
ports with  the  design  of  this  agreement  to  construe  the 
stipulations  as  distinct  and  independent,  to  be  performed 
by  each  party  for  himself  independently  of  any  perform- 
ance by  the  other,  and  that  each  is  liable  to  the  other  for 
any  damages  sustained  by  the  non-performance  of  what 
either  undertook  to  perform  on  his  part. 

There  is  no  stipulation  in  the  contract,  it  may  be  further 
observed,  that  the  Government  will  pay  the  contract  price 
at  or  within  any  particular  time  after  the  delivery  of  the 
goods.  The  promise  is,  that  it  will  pay  a  certain  price  for 
all  the  goods  furnished,  delivered,  inspected,  approved, 
and  received,  and  the  agreement  is  that  this  price  shall  or 
may  be  paid  in  treasury  notes.  This  is  the  whole  stipula- 
tion on  that  point.  The  sale,  therefore,  by  its  very  terms, 
was  to  be  a  sale  upon  credit.  The  property  in  the  goods 
was  to  be  vested  in  the  Government  before  any  payment 
whatever  was  to  be  made.  The  title  of  the  Government 
was  not  made  dependent  upon  the  payment  of  the  purchase 
money,  and  the  whole  reliance  of  the  contractors  was  the 
credit  of  the  Government,  which  was  pledged  by  the  agree- 
ment to  make  good  to  the  contractors  the  contract  value 
or  price  of  the  articles  delivered.  But  when,  or  within 
what  time,  the  price  was  to  be  paid,  the  contract  does  not 
provide.  I  cannot,  in  the  absence  of  an  express  or  clearly 
implied  stipulation  to  such  an  effect,  hold  that  the  Govern- 
ment bound  itself  absolutely  to  pay  for  the  goods  instantly 
on  their  delivery  and  reception,  or  that  payment  for  the 
goods  required  by,  and  delivered  on.  a  particular  order, 
was  a  condition  precedent  to  the  right  of  the  United  States 
to  call  for  further  amounts.  That  the  parties  did  not  con- 
template such  a  construction  of  the  contract,  appears  to  me 
evident  from  the  introduction  of  the  express  stipulation, 
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that  the  contractors  should  forfeit  if  they  made  default  in 
delivering  all  or  any  of  the  flannel  and  blankets  at  the 
times  and  places  provided,  twice  the  amount  of  the  con- 
tract price  of  the  articles  with  regard  to  which  they  might 
be  thus  in  default.  The  effect  of  this  express  agreement 
is  to  overcome  any  presumption  in  favor  of  such  an  implied 
stipulation  as  the  contractors  believe  is  contained  within 
the  four  corners  of  the  instrument. 

It  may  be  contended,  however,  that  the  measure  of  the 
damages  sustained  by  Kingsbury  &  Co.,  by  reason  of  the 
default  of  the  Government  in  making  prompt  payment 
of  their  bills,  is  the  very  amount  that  they  have  thus  be- 
come liable  to  pay  the  Government  as  damages  for  their 
failure  to  carry  out  their  contract.  It  is  stated  that  the 
non-payment  of  the  funds  which  were  due  to  them  by  the 
Government,  and  which  they  relied  upon  to  enable  them 
to  continue  their  business  and  fulfilltheir  obligations,  pre- 
vented them  from  carrying  out  their  engagement.  If  by 
reason  of  this  failure  on  their  part,  the  Government  is 
entitled  to  claim  damages  for  the  injury  which  it  has  sus- 
tained, they,  the  contractors,  it  may  be  said,  are  entitled 
to  recoup,  or  set-off  against  such  claim,  the  amount  of 
damages  which  they  have  sustained  on  account  of  the 
failure  of  the  Government  to  furnish  the  moneys  that  had 
accrued  to  them  under  the  contract  The  amount  of  such 
damage,  it  may  be  contended,  is  measurable,  very  plainly, 
by  the  extent  of  the  claim  of  the  Government  against 
them,  because  if  the  Government  had  not  broken  its  en- 
gagement, they  would  have  fulfilled  their's;  and  thus  the 
extent  of  their  injury  may  be  said  to  be  the  extent  of  the 
Government's  demand. 

I  am  of  opinion,  however,  that  the  only  claim,  if  any, 
legally  sustainable  by  the  parties,  on  account  of  the  failure 
of  the  Government  promptly  to  pay  the  contract  price  of 
the  articles  actually  furnished,  would  be  for  interest  upon 
the  amounts  due,  from  the  time  they  were  respectively 
demandable.  When  the  goods  were  delivered,  inspected, 
and  approved,  the  Government  became  liable  for  a  pro- 
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portion  of  the  stipulated  price,  and  any  undue  retention  of 
the  purchase  money  might  have  entitled  the  contractors  to 
receive  interest,  but  not,  I  am  of  opinion,  to  recover  any 
such  consequential  damages  as  those  to  which  reference  is 
made. 

If  I  have,  in  thus  construing  this  contract,  correctly  ap- 
prehended its  import,  it  would  seem  to  follow  that  Kings- 
bury &  Co.,  have  no  adequate  legal  defence  to  the  claim 
of  the  United  States  to  be  compensated  for  such  damages 
as  may  have  been  sustained  by  reason  of  their  failure  to 
fulfill  their  contract,  and  that  you  are  legally  entitled  to 
retain  from  the  reservations,  or  any  other  funds  belonging 
to  the  parties  in  the  hands  of  the  Department,  the  full 
amount  of  the  damages. 

How  will  you  measure  the  damages  ?  If  you  measure 
them  according  to  the  rule  of  the  contract,  you  have  au- 
thority to  charge  them,  in  the  account,  with  twice  the 
amount  of  the  contract  price  of  the  articles,  which  they 
failed  to  deliver  from  time  to  time;  but,  if  you  compute 
the  damages  according  to  the  actual  loss  or  iiyury  sus- 
tained by  the  United  States,  you  may  charge  them  with 
the  difference  between  the  contract  price  of  those  articles 
and  the  amount  which  the  Government  was  required  to 
pay  for  the  same  goods  in  the  market,  or  otherwise,  in 
order  to  supply  the  wants  of  the  navy,  if  the  failure  of 
the  parties  in  fact  compelled  the  Government  to  purchase 
elsewhere  at  higher  rates  than  those  stipulated  in  the 
contract. 

While  these  are  your  legal  rights  in  the  premises,  I  do 
not  think  that  it  is  your  duty  to  exact  damages,  according 
to  either  of  the  foregoing  rules  of  computation,  from  the 
parties,  if  on  a  review  of  all  the  circumstances  of  the  case, 
you  are  persuaded  that  Kingsbury  &  Go.  acted  throughout 
in  entire  good  faith,  and  that  their  failure  to  perform  the 
contract,  according  to  its  strict  terms,  was  owing  to  the 
delay  of  the  Government  in  making  its  payments,  I  do 
not  believe  that,  according  to  the  letter  of  the  contract, 
they  can  resist  the  legal  right  of  the  United  States  to  claim 
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and  receive  damages  for  their  default;  but,  if  it  is  proven 
to  jour  complete  satisfaction,  that  the  Government  was, 
in  fact,  instrumental  in  placing  it  beyond  their  power  to 
execute  the  contract,  and  that  all  the  efforts  upright  busi- 
ness men  usually  make  to  enable  them  to  fulfill  their 
engagements,  were  made  by  these  parties,  and  withal 
they  failed,  I  do  not  think  you  are,  in  duty  bound,  to 
compel  the  payment  of  damages. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Gideon  Welles, 

Secretary  of  the  Navy. 


THE  PROCLAMATION  OF  JUNE  18,  1866. 

The  proclamation  of  the  President  of  Jane  18,  1866,  removing  restrictions 
generally  upon  trade  with  the  States  recently  in  insurrection,  and  an- 
nouncing the  suppression  of  the  rehollion  in  Tennessee,  is  lawful  under 
the  statutes  of  the  United  States. 

Attorney  General's  Office, 

June  12, 1865. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  this  date,  wherein  you  submit  to  me  the 
draft  of  a  proclamation  removing  restrictions  generally 
upon  trade  with  the  States  recently  in  insurrection  against 
this  Government,  and  relieving  the  State  of  Tennessee 
from  any  disabilities  which  may  have  been  incurred  in 
consequence  of  that  condition,  and  ask  my  official  opinion 
as  to  the  legal  competency  of  the  President  to  adopt  such 
a  measure* 

The  proposed  proclamation  has  two  objects:  first,  to 
permit  trade  as  freely  as  possible  with  the  States  and  ter- 
ritory lately  in  insurrection ;  and  secondly,  to  declare  and 
proclaim  that  the  inhabitants  within  the  limits  of  the  State 
of  Tennessee  are  no  longer  in  insurrection. 
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The  doubt  as  to  the  power  of  the  President  to  make  the 
trade  free,  as  proposed,  arises  upon  the  constructipn  of 
the  act  of  Congress  of  July  2,  1864.  I  had  occasion  to 
give  a  construction  to  this  act,  in  an  opinion  to  the  Presi- 
dent, dated  May  5, 1865.  That  opinion  was  given  when 
war  was  actual  and  flagrant,  and  when  the  rebels  still  had 
in  the  field  a  large  organized  force,  and  occupied  a  vast 
territory.  Since  that  time,  the  lieutenant  general  has  an- 
nounced to  the  President  that  there  are  no  military  lines 
betwixt  the  United  States  forces  and  the  rebel  forces ;  in 
other  words,  that  there  are  no  military  lines  within  the 
limits  of  the  United  States. 

By  the  9th  section  of  the  act  of  July  2, 1864,  so  much  of 
the  5th  section  of  the  act  of  July  18, 1861,  as  authorized 
the  President,  in  his  discretion,  to  license  and  permit 
commercial  relations  in  any  State  or  section,  the  inhabit- 
ants of  which  are  declared  in  insurrection,  is  repealed ; 
but  the  right  and  power  is  retained  in  the  President  to 
license  and  permit  trade  so  far  as  it  ^nay  be  necessary  to 
supply  the  necessities  of  loyal  persons  residing  in  insurrec- 
tionary States  within  the  lines  of  actual  occupation  by  the 
military  forces  of  the  United  States,  as  indicated  by  pub- 
lished order  of  the  commanding  general  of  the  department 
or  district  so  occupied.  Tt  is  manifest  from  this  act  that 
Congress  did  not  intend  to  prohibit  all  intercourse  and 
trade  betwixt  the  loyal  States  and  the  persons  residing  in 
the  insurrectionary  districts,  but  did  intend  that  within 
the  lines  of  actual  occupation  by  the  military  forces  of  the 
United  States,  there  might  be  intercourse.  The  act  of 
July  13,  1861,  permitted  the  President  to  license  and  per- 
mit trade  betwixt  the  loyal  States  and  persons  residing 
within  the  lines  of  military  occupation  by  the  rebels;  the 
act  of  July  2, 1864,  takes  that  power  from  the  President, 
but  expressly  leaves  with  him  the  power  to  license  and  per- 
mit trade  between  the  loyal  States  and  persons  residing  in 
an  insurrectionary  district,  but  within  the  lines  of  military 
occupation  by  the  United  States  forces.  Trade  can  be 
permitted  by  the  President  to  the  extent  that  the  necessi- 
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ties  of  the  loyal  persons  residing  within  such  military  lines 
may  require.  Now,  as  the  military  lines  mentioned  in 
this  act  have  been  all  wiped  out,  and  there  is  no  part  of 
the  country  in  the  military  occupation  of  the  rebels,  the 
question  arises,  has  the  President's  power  to  license  trade 
with  insurrectionary  States  become  extinct,  or  does  his 
power  to  license  still  remain,  and  if  so,  to  what  extent? 

As  has  been  seen,  the  act  retains  or  reserves  to  the 
President  the  right  to  permit  trade  within  the  military 
lines  of  occupation  by  the  United  States  forces.  As  that 
occupation  extended,  the  power  to  license  of  course  ex- 
tended with  it.  When  the  military  occupation  embrace* 
the  whole  country,  the  power  to  license  also  embraces  the 
whole  country.  The  act  contemplated  that  trade,  more  or 
less  extended,  as  the  exigencies  of  the  war  would  permit, 
and  the  necessities  of  the  loyal  persons  in  the  insurrection- 
ary districts  might  require,  should  follow  in  the  wake  of 
the  military  occupation  of  the  country.  The  military  occu- 
pation and  lines  mentioned  in  the  act  had  reference  to  an 
opposing  and  organized  enemy.  The  military  commanders 
and  the  military  departments  spoken  of  in  the  act,  had  like 
reference.  As  long  as  there  was  an  opposing  military 
force,  the  duty  of  the  commander  was  not  only  to  meet  the 
enemy  in  battle  but  to  see  also  that  the  enemy  did  not 
receive  supplies  through  or  from  the  loyal  States.  That 
commanders  might  perform  these  duties,  military  depart- 
ments were  erected.  There  are  now  no  such  duties  to  be 
performed ;  there  is  now  no  organized  enemy  to  fight  or 
to  be  supported  by  supplies.  There  are,  therefore,  now 
no  such  commanders  and  departments  as  were  contem- 
plated by  the  act.  There  may  be,  and  I  believe  there  still 
are,  commanders  of  departments  in  insurrectionary  terri- 
tory with  defined  boundaries,  but  they  are  not  the  com- 
manders referred  to  in  the  act,  nor  have  they  such  military 
lines  as  the  act  contemplated.  The  act  speaks  of,  and  looks 
to,  commanders  and  departments  in  an  actual  state  of  war, 
having  power  and  duties  growing  out  of  the  fact  that  there 
is  an  organized  enemy  in  the  field,  and  that  there  are  lines 
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that  can  be  defined  betwixt  the  opposing  forces*  Of  such 
commanders  and  such  departments  alone  does  the  act  speak. 
It  does  not  contemplate  that  military  commanders  should 
be  appointed  and  military  departments  be  erected  to  the 
end  that  trade  might  be  licensed.  Congress  did  not  intend 
by  this  act,  except  in  a  state  of  actual  war,  to  place  trade 
under  the  control  of  military  commanders  and  military 
departments.  My  conclusion,  therefore,  is  that  there  are 
now  no  such  commanders,  and  no  such  military  depart- 
ments, as  were  contemplated  by  this  act.  Nevertheless, 
the  power  of  the  President  remains  to  license  and  permit 
trade.  It  exists  under  the  act  of  the  18th  of  July,  1861, 
and  is  specially  saved,  as  has  been  before  shown,  under 
the  act  of  the  2d  of  July,  1864.  What,  then,  is  the  extent 
of  the  President's  power  to  license  trade  ?  Clearly  to  the 
extent  that  the  necessities  of  the  loyal  persons  in  the  in- 
surrectionary districts  may  require.  As  loyalty  increases 
in  those  districts  day  by  day  or  month  by  month,  so  will 
the  necessities  of  that  people  require  that  trade  should  in- 
crease. By  the  act  the  President  is  made  the  sole  judge 
of  what  are  or  are  not  the  necessities  of  the  loyal  persons. 
I  can  perceive  no  reason  why  the  President  may  not 
permit  trade  by  proclamation.  That  would  be  a  permit 
or  a  license.  Nor  can  I  see  why  he  may  not  by  his  proc- 
lamation designate  the  customary  agents  of  the  Treasury 
Department  as  the  persons  who  are  to  supervise  the  trade. 
It  follows  from  what  I  have  said  that  there  can  be  no  ob- 
jection to  the  legal  competency  of  the  President  to  issue 
such  a  proclamation.  I  suppose  there  can  be  no  question 
but  that  it  is  within  the  political  power  of  the  President  to 
withdraw  by  proclamation  the  people  of  Tennessee  from 
the  effect  of  the  proclamation  announcing  that  they  were 
in  insurrection. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Vm.  H.  Sewabd, 

Secretary  of  State. 
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SAVANNAH  COTTON. 

The  Executive  Department  of  the  Government  has  no  power  to  appoint  a 
commission  and  confer  upon  it  jurisdiction  to  examine  the  claims  for 
the  cotton  captured  at  Savannah  by  the  military  authorities,  in  Decem- 
ber, 1864,  and  turned  over  by  them  to  the  Treasury  agents  appointed 
under  the  provisions  of  the  act  of  March  12,  1868,  with  a  view  to  the 
restoration  of  the  proceeds  of  so  much  of  the  cotton  as  may  belong  to 
loyal  claimants ;  but  the  proceeds  of  the  sale  of  all  such  cotton  should 
be  paid  into  the  Treasury  to  await  the  action  of  the  Court  of  Claims  and 
of  Congress. 

Attorney  General's  Office, 

July  6, 1865. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  17th  ultimo,  submitting  for  my  opinion 
the  questions  that  have  arisen  in  your  Department  in  the 
case  of  the  "Savannah  cotton/' 

The  circumstances  under  which  the  property  in  question 
came  into  the  possession  of  the  Government  are  stated  in 
your  letter  substantially  as  follows : 

On  the  occupation  of  the  city  of  Savannah,  in  December 
last,  by  the  United  States  forces  under  Major  General 
Sherman,  some  thirty-eight  thousand  (88,000)  bales  of  cot- 
ton were  found  stored  there.  This  property  was  seized 
and  taken  possession  of  by  the  military  authorities,  and  by 
thetn  turned  over  to  agents  of  the  Treasury  Department 
as  "  captured  property,"  pursuant  to  the  provisions  of  the 
acts  of  Congress  of  March  12, 1863,  and  July  2, 1864.  (12 
Stats.,  820;  13  Id,,  375.)  After  it  was  thus  received  by 
the  appropriate  agents,  the  property  was  forwarded  to  New 
York,  and  there  sold  at  auction,  as  provided  by  law. 

You  state  that  a  number  of  claims  for  the  proceeds  ot 
the  sales  are  now  being  presented  to  your  Department; 
some  of  the  claimants  being  residents  of  Savannah,  who 
aver  that  they  have  been  loyal  to  the  Government  during 
the  rebellion;  others,  being  subjects  of  foreign  govern- 
ments, resident  in  Savannah  or  abroad,  averring  that  they 
were  neutral  during  the  late  conflict;  others,  again,  being 
vol.  xi— 18 
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northern  merchants,  stating  that  they  came  into  possession 
of  the  cotton  claimed  by  them  in  payment  of,  or  security 
for,  debts  contracted  prior  to  the  rebellion ;  and  still  others 
claiming  restitution  of  their  property,  or  ite  proceeds,  on 
the  ground  that  the  cotton  in  question  was  not  capturable, 
or  properly  "  captured  property,"  and  should  not  be  held 
and  treated  as  such.  # 

The  first  question  arising  on  this  state  of  facts  that  you 
submit  is,  whether  the  property  to  which  reference  has 
been  made  should  or  should  not  be  regarded  as  "  cap- 
tured," under  the  acts  of  Congress  of  March  12, 1863,  and 
July  2, 1864. 

I  do  not  perceive  that  either  of  the  statutes  provides 
what  property  shall  be  regarded  as  "  captured  property," 
within  the  meaning  of  the  law.  A  definition  of "  aban- 
doned "  property,  however,  is  contained  in  the  first  section 
of  the  act  of  1864.  The  statute  provides  that  property,  real 
or  personal,  shall  be  regarded  as  abandoned  when  the  lawful 
owner  shall  be  voluntarily  absent  therefrom,  and  engaged, 
either  in  arms  or  otherwise,  in  aiding  or  encouraging  the 
rebellion.  (13  Stats,  at  Large,  876.)  But  I  apprehend  that 
there  need  be  no  difficulty  in  determining,  for  our  present 
purposes,  what  property  is  comprehended  by  the  phrase 
"  captured  property,"  as  used  in  these  statutes,  for  the 
phrasfe  is  its  own  sufficient  explanation.  I  suppose  that 
all  movable  property,  other  than  that  species  described  by 
the  proviso  to  the  first  section  of  the  act  of  1868,  tictually 
and  hostilely  seized  and  taken  on  land,  by  a  military  officer 
or  soldier  of  the  United  States,  in  a  State,  or  any  portion 
of  a  State,  designated  as  in  insurrection  against  the  United 
States,  may  be  regarded  as  "captured"  within  the  mean- 
ing of  the  statutes  of  1863  and  1864.  I  do  not  intend  to 
say  that  no  other  property  than  that  I  have  thus  endea- 
vored to  describe  may  be  denominated  and  treated  as 
**  captured  property "  under  these  statutes.  It  would 
seem,  by  the  7th  section  of  the  act  of  1864,  that  certain 
property  seized  and  taken  by  naval  forces,  viz.,  property 
seized  by  the  navy  "  upon  any  of  the  inland  waters  of  the 
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United  States,"  may  be  dealt  with  in  the  manner  provided 
by  the  laws  under  consideration.  (13  Stats,  at  Large,  377.) 
Whether  this  section  takes  away  the  prize  jurisdiction  of 
the  courts  in  all  cases  of  seizure  of  water-borne  property 
on  the  inland  waters  of  the  United  States,  effected  there 
by  naval  commissioned  captors,  and  commits  all  jurisdic- 
tion over  such  cases  to  the  Court  of  Claims  and  to  Con- 
gress, must  remain  for  judicial  determination.  But  the 
Supreme  Court  has  recently  decided  that  private  property 
seized  by  a  naval  force  on  land  bordering  upon  one  of  the 
inland  waters  of  the  insurrectionary  South,  was  not  the 
subject  of  prize  jurisdiction,  and  was  receivable  by  the 
Treasury  agents  under  the  statute  of  1863.  (Mrs.  Alexan- 
der's cotton,  2  Wallace,  423.)  This  decision  was  rendered 
in  a  case  to  which  the  act  of  1864  did  not  apply,  the 
capture  there  considered  having  been  made  prior  to  the 
passage  of  that  statute.  I  refer  to  it  for  the  purpose  of 
showing  that  certain  cases  of  purely  naval  capture  must 
pursue  the  course  indicated  in  the  statute  for  the  collection 
of  abandoned  and  captured  property. 

I  have  said  that  property  seized  or  taken  by  any  military 
person  in  the  insurrectionary  territory  is  denominable  as 
"  captured,"  but  the  6th  section  of  the  act  of  1863,  would 
seem  to  affix  that  character  to  "  cotton,  sugar,  rice,  and 
tobacco  "  received  by  any  United  States  officer  or  soldier 
within  insurrectionary  districts.  The  section  provides  that 
it  shall  be  the  duty  of  every  officer  or  private  soldier  who 
may  take  or  receive  abandoned  property,  or  any  cotton, 
sugar,  rice,  or  tobacco,  from  persons  in  insurrectionary 
districts,  or  have  such  property  under  his  control,  to  turn 
the  same  over  to  an  agent  of  the  Treasury  Department ; 
and  it  further  provides  that  refusal  or  neglect  to  do  so 
shall  subject  such  an  officer  or  soldier  to  trial  and  pun- 
ishment. (12  Stats,  at  Large,  821.) 

Property  of  the  foregoing  character  thus  turned  over  to 
a  Treasury  agent,  and  in  that  manner  "  received  "  by  him, 
must  be  dealt  with  as  the  second  section  of  the  act  pro- 
vides; that  is,  it  must  be  sold,  an£  its  proceeds  paid  ir'o 
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the  treasury,  there  to  await  the  action  of  the  Court  of 
Claims,  when  duly  invoked. 

Thus  it  appears  that  all  cotton  received  hy,  or  that  may 
have  come  under  the  control  of,  any  military  officer  or 
soldier,  whether  it  was  actually  seized  or  captured  hy  him 
or  not,  must  be  dealt  with  as  "  abandoned  or  captured  pro- 
perty." I  may  have  occasion,  hereafter,  to  comment  upon 
the  effect  of  this  provision. 

The  statute,  it  may  be  said,  thus  affixes  to  all  cotton,  as 
well  as  all  the  other  articles  above  stated,  that  may  be 
under  the  control  of  a  military  or  naval  officer  in  the  in- 
surrectionary districts,  the  dejure  character  of  "  captured  " 
property;  and  when  such  property  is  received  by  a 
treasury  officer,  appointed  to  execute  the  provisions 
of  the  acts  of  1863  and  1864,  it  becomes,  it  may  be  said, 
de  facto  "  captured  "  property,  and  must  be  disposed  of 
accordingly. 

I  am  of  opinion,  therefore,  that  the  cotton  found  by  our 
army  at  Savannah,  taken  possession  of  there  by  the  mili- 
tary authorities,  and  received  from  them  by  the  agents  of 
the  Treasury  Department,  is  and  should  be  regarded  as 
de  facto  and  dejure  "  captured  "  property  under  the  statutes 
of  1863  and  1864. 

The  second  question  which  you  propound  is,  whether, 
if  this  property  be  of  the  character  that  I  am  of  opinion  it 
is,  the  power  rests  with  the  Secretary  of  the  Treasury  or 
the  President  to  appoint  a  commission  to  examine  the 
claims,  and  restore  to  loyal  claimants  the  proceeds  of  so 
much  of  the  property  in  question  as  they  can  show  to  have 
been  legally  theirs. 

I  am  of  opinion  that  neither  the  President  nor  any  other 
executive  officer  can  restore,  or  authorize  such  a  commis- 
sion as  you  suggest,  to  make  restoration  of,  the  proceeds 
of  their  captured  property  to  these  loyal  claimants. 

Congress,  by  the  legislation  under  consideration,  has 
reserved  to  itself  the  power  of  finally  disposing  of  the 
claims  of  the  alleged  owners  of  this  property ;  and  so  long 
as  that  legislation  exists,  the  claimants  must  pursue  the 
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remedy  which  it  indicates  for  the  establishment  and  en- 
forcement of  their  rights.  By  the  Constitution  Congress 
lias  exclusive  power  "  to  make  rules  concerning  captures 
on  land  and  water."  The  present  legislation,  I  apprehend, 
is  clearly  an  exercise  of  that  power.  This  is  a  general 
and  comprehensive  sovereign  prerogative.  Under  other 
systems  of  government,  the  authority  to  make  such  rules 
may  be  exercised  by  the  political  department,  but  in  this 
country,  the  legislative  department  of  the  Government 
possesses  exclusive  authority,  both  to  establish  rules  for 
the  regulation  of  the  right  of  capture  in  time  of  war  and 
also  to  provide  the  method  by  which  all  questions  touching 
captures  may  be  determined. 

The  present  legislation  is  not  so  much  a  regulation  of 
the  right  of  capture,  though  the  6th  section  of  the  act  of 
1863  may  be  interpretable  as  authorizing,  if  not  command- 
ing, the  seizure  of  certain  kinds  of  property  found  by  our 
military  forces  within  the  hostile  districts  of  the  south,  as 
it  is  a  provision  for  the  judicial  ascertainment  of  the  rights 
of  persons  affected  by  captures  that  may  have  been,  or 
may  be,  made  in  the  progress  of  our  belligerent  operations 
set  on  foot  for  the  reduction  of  the  rebellious  southern 
country.  Congress  took  notice  of  the  fact  that  captures 
of  private  property  on  land  had  been,  and  would  con- 
tinue to  be  made,  by  the  armies  operating  in  and  against 
that  territory,  as  a  necessary  and  proper  means  of  dimin- 
ishing the  wealth  and  thus  reducing  the  power  of  the 
insurgent  rulers.  It  was  not  expected  that  such  captures 
had  been,  or  would  be,  in  all  cases  well  and  wisely  made, 
or  that,  in  the  course  of  such  predatory  hostility,  the  inno- 
cent would  not  sometimes  suffer  as  well  as  the  guilty. 
Nor  was  it  thought  well  that  the  administration,  so  to 
speak,  of  so  much  of  the  property  within  the 'enemy's  ter- 
ritory as  might  be  reduced  into  the  possession  of  the  mili- 
tary forces,  should  be  controlled  by  or  under  executive 
authority.  In  this  view  of  existing  facts  and  of  just  policy, 
the  system  provided  by  the  act  of  1863  was  devised  for  the 
adjudication  and  decision  of  the  cases  contemplated  by  the 
statute. 
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The  Secretary  of  the  Treasury  was  authorized  to  appoint 
agents  to  "collect  all  abandoned -or  captured  property  "  in 
the  enemy's  country.  To  secure  faithful  and  honest  per- 
formance of  their  duty,  the  Secretary  was  authorized  to 
^require  such  agents  to  give  bonds,  in  such  amounts  as  he 
might  deem  necessary.  The  duty  of  the  agents  was  to 
receive  all  property  in  the  insurgent  States  which  was  in 
fact  captured  or  seized  out  of  the  enemy's  possession  by 
the  military  authorities.  They  had  no  duty  or  power  to 
inquire  whether  or  not  such  property  had  been  rightfully 
captured ;  whether  the  generals  who  reported  it  to  them 
for  collection  had  observed,  in  effecting  the  captures,  what 
are  called  "  the  recognized  usages  of  war,"  or  had  violated 
all  the  principles  of  writers  on  what  we  term  the  law  of  na- 
tions,* supposed  to  tend  against  the  right  of  seizing  private 
property  on  land;  but  it  was  the  duty  of  the  Treasury 
agents  simply  to  receive  all  property  reported  to  them  as 
having  been  captured,  irrespective  of  any  considerations 
touching  the  legal  exemption  of  any  of  it  from  seizure, 
and  to  dispose  of  it  in  the  manner  provided  by  the  law. 

After  the  conversion  of  the  property  into  money,  the 
proceeds  were  directed  to  be  paid  into  the  treasury.  The 
tvojrds  of  the  statute  are,  "  the  proceeds  thereof  shall  be 
paid  into  the  Treasury  of  the  United  States."  But  these 
proceeds  do  not  pass  into  the  treasury  as  proceeds  of  prop- 
erty sold  under  a  judicial  sentence  of  confiscation.  They 
are  not  sequestered  or  condemned,  but  simply  held  by  the 
United  States,  so  to  speak,  in  trust  for  those  who  may,  in 
the  manner  provided,  and  in  the  time  limited  by  the  law, 
ultimately  establish  a  legal  right  to  receive  them  after 
pacification. 

When  the  insurrection  has  been  suppressed,  the  owners 
are  authorized  to  invoke  the  jurisdiction  of  the  Court  of 


*  Eminent  jurists,  as  Mr.  Wheaton  has  shown,  have  questioned,  with 
great  force,  the  propriety  of  using  the  term  droit  de  gens  as  applicable  to 
those  rules  of  conduct  which  obtain  between  nations.  Such  criticism  is 
made  by  Rayneval,  Bentham,  Savigny,  and,  more  lately,  by  Twiss. 
(Dana's  Wheaton  on  International  Law,  18.)— Ed. 
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Claims,  and  obtain  there  an  adjudication  of  their  respective 
claims. 

The  proceeds  of  the  property  are  thus  in  the  possession 
of  the  United  States,  subject  to  the  adjudications  of  that 
court;  and  when  it  shall  have  passed  upon  the  claimants' 
rights,  and  decreed  in  their  favor,  Congress  has  solemnly 
declared  that  they  shall  receive  restitution  of  their  prop- 
erty. In  the  presence  of  such  legislation,  (covering,  as  it 
does,  the  entire  subject-matter,  providing  for  the  safe  cus- 
tody of  the  property  in  question  pending  hostilities,  and 
for  the  final  judicial  determination  of  the  rights  of  the 
parties  in  interest,)  I  cannot  see  that  the  Executive  has 
power  to  make  a  different  disposition  of  the  property  from 
that  provided  by  Congress,  or  authorize  any  one  to  deter- 
mine the  questions  which  Congress  has  intrusted  to  the 
decision  of  another  forum. 

I  am,  therefore,  of  opinion,  in  reply  to  your  inquiry,  that 
jurisdiction  cannot  be  conferred  upon  a  commission,  ap- 
pointed either  by  the  President  or  the  Secretary  of  the 
Treasury,  to  examine  the  claims  in  question,  and  to  make 
restoration  of  the  proceeds  of  so  much  of  this  cotton  as 
may  belong  to  loyal  claimants. 

The  third  and  last  question  you  propound  is,  what  dis- 
position should  be  made  of  the  proceeds  of  the  sales  of  the 
property.  I  think  that  it  is  your  duty  to  see  that  the 
direction  of  the  act  of  Congress  is  obeyed  by  those  in 
whose  hands  these  proceeds  may  be.  The  statute  says 
that  after  the  sale  of  any  abandoned  or  captured  property, 
"the  proceeds  thereof  shall  be  paid  into  the  Treasury  of 
the  United  States."  I  am  of  opinion,  therefore,  that  the 
proceeds  of  the  property  in  question  should  be  paid  into 
the  treasury,  there  to  await  the  action  of  the  Court  of 
Claims  and  of  Congress. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCullooh, 

Secretary  of  the  Treasury. 
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PENAL  DUTY  UNDER  THE  INTERNAL  REVENUE  LAW. 

Under  the  14th  section  of  the  Internal  Revenue  Act  of  June  SO,  1864,  the 
assessor  has  power,  in  all  cases  of  false  or  fraudulent  lists  or  valuations, 
to  add  the  penal  duty  of  one  hundred  per  centum  before  the  lists  have 
been  returned  to  the  collector,  but  such  power  terminates  on  the  trans- 
mission of  such  lists  to  the  collector. 

Attorney  General's  Office, 

July  10, 1865. 

Sir:  I  am  in  receipt  of  your  letter  of  the  23d  ultimo, 
asking  my  opinion  touching  the  proper  construction  and 
application  of  a  certain  provision  contained  in  section  14 
of  the  act  of  June  30, 1864.    (13  Stats.,  227.) 

The  provision  to  which  reference  is  made  is,  that  "  in 
case  of  the  return  of  a  false  or  fraudulent  list  or  valua- 
tion, he  (the  assessor)  shall  add  one  hundred  per  centum 
to  such  duty,"  namely,  the  duty  assessed  in  the  manner 
provided  in  the  previous  part  of  the  section.  The  question 
raised  is,  whether  assessors  should  be  instructed  to  apply 
the  penal  tax  of  one  hundred  per  centum  in  all  cases  of 
the  return  of  false  and  fraudulent  lists  or  valuations? 
If  the  answer  should  be  in  the  negative,  the  further 
question  is  asked,  to  what  class  of  cases  is  this  penal  tax 
applicable? 

Tou  have,  very  properly,  in  your  letter  directed  my 
attention  to  the  various  and  conflicting  views  that  are  en- 
tertained relative  to  the  scope  of  the  application  of  the 
provision  to  which  I  have  made  reference,  and  also  indi- 
cated those  classes  of  cases  touching  which  doubt  has 
been  mainly  suggested  as  to  the  duty  and  power  of  the  as- 
sessors to  enforce  payment  of  the  one  hundred  per  cent, 
penal  tax.  I  am  therefore  relieved  of  the  necessity  of  ex- 
tending my  examination  of  this  intricate  and  involved 
statute  beyond  the  ground  embraced  by  your  communi- 
cation. 

I.  In  the  first  place,  I  understand  it  to  be  contended, 
that  in  the  case  of  a  false  or  fraudulent  return,  made  by  a 
manufacturer  or  producer,  of  the  monthly  products  and 
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sales  of  articles  enumerated  in  sections  of  the  act  subse- 
quent to  the  85th,  as  liable  to  duties,  the  assessor  has  no 
power  to  add  one  hundred  per  centum  to  the  duties  pay- 
able upon  the  amount  and  value  of  such  manufactures  or 
products  as  assumed  and  estimated  by  the  assessor,  but 
that  in  such  a  case  of  a  false  or  fraudulent  return  of  such 
manufactures  or  products,  he  can  only  add  to  the  duties 
fifty  per  cent  of  their  amount*  This  view  is  suggested  by 
the  provision  contained  in  the  85th  section  of  the  act, 
"  that  in  case  of  the  manufacture  and  sale,  consumption 
or  delivery,  of  any  goods,  wares,  merchandise,  or  articles, 
as  hereinafter  mentioned,  without  compliance,  on  the  part 
of  the  party  manufacturing  the  same,  with  all  the  require- 
ments and  regulations  prescribed  by  law  in  relation  thereto, 
the  assistant  assessor  may,  upon  such  information  as  he 
may  have,  assume  and  estimate  the  amount  and  value  of 
such  manufactures  or  products,  and  upon  such  assumed 
amount  assess  the  duties,  and  add  thereto  fifty  per  centum." 
(13  Stats,  at  Large,  260.)  The  argument  is,  that  even  if 
it  should  be  clear  that  the  provision  of  the  14th  section, 
to  which  I  have  referred,  embraces  lists  or  returns  re- 
quired to  be  made  more  frequently  than  annually,  yet  that 
inasmuch  as  the  85th  section  is  later  in  the  statute  than 
the  14th,  and  makes  special  provision  in  the  case  of  the 
manufacture  and  sale,  or  production  and  sale,  of  the  arti- 
cles afterwards  enumerated,  its  provisions  must  govern 
and  control  in  the  case  of  articles  manufactured  or  pro- 
duced, that  are  referred  to  in  the  section  as  liable  to  duty, 
and  required  to  be  returned  to  the  assessing  officers,  and 
therefore  that  the  only  penal  tax  capable  of  being  assessed, 
in  the  case  of  a  false  or  fraudulent  return  of  such  articles, 
is  the  penal  tax  of  fifty  per  centum  mentioned  and  pro- 
vided in  the  section  under  consideration.  The  argument 
assumes,  however,  that  there  is  a  manifest  and  total 
repugnance  between*  that  clause  of  the  14th  section,  to 
which  reference  has  been  made,  and  the  provision  of  the 
85th  section,  for  only  on  that  ground  can  it  be  held  that 
the  latter  section  was  designed,  in  the  case  of  the  manu- 


Digitized  by  CjOOQ IC 


282  HON.  JAMBS  SPEED 

Penal  Duty  under  the  Internal  Revenue  Law. 

•      - 

factures  and  products  afterwards  in  the  act  enumerated, 
to  abrogate  the  former  provision  of  the  law. 

I  am  able  to  discover  no  such  conflict  between  the  two 
provisions  as  is  assumed.  They  provide,  and  were  mani- 
festly, I  think,  intended  to  provide,  for  two  classes  of  cases 
entirely  diverse,  different,  and  distinct  in  their  character. 
The  provision  of  the  14th  section  under  consideration 
contemplates  cases  of  false  or  fraudulent  returns,  the  other 
enactment,  cases  in  which,  through  negligence,  inadvert- 
ence, or  neglect,  unaccompanied  by  any  fraudulent  or 
wrongful  intent,  parties  have  manufactured,  produced,  and 
sold  articles  mentioned  in  the  statute,  which  were  not 
duly  returned  conformably  to  the  law.  The  one  provision 
acta  upon  cases  in  which  falsification  or  fraud  may  have 
been  committed ;  the  other  contemplates  and  defines  the 
duty  of  assessing  officers  in  cases  of  deficient  returns  in 
which  there  is  present  no  element  of  falsification  or  fraud, 
and  also  in  cases  where  sales  have  occurred  of  which  no 
returns  were  made,  by  reason  of  negligence  or  accident, 
without  the  presence  of  any  fraudulent  intent  or  purpose 
in  the  minds  of  the  parties. 

So  I  think  it  clear,  that  if  a  manufacturer  or  producer 
of  any  of  the  articles  referred  to  in  the  85th  section  should 
at  the  end  of  any  month  present  a  false  or  fraudulent  re- 
turn, within  the  meaning  of  the  law,  of  his  manufactures 
or  products  and  sales  during  the  period  embraced  by  the 
return,  he  would  be  liable  to  pay  the  one  hundred  per 
cent,  penalty  provided  by  the  14th  section  in  such  case, 
notwithstanding  the  provision  contained  in  the  85th  sec- 
tion of  the  statute.  I  may  remark  that  the  word  "false," 
as  used  in  the  14th  section  of  the  act,  has  a  somewhat 
technical  signification.  It  is  always  accompanied  by  the 
other  word  "  fraudulent,"  with  which,  perhaps,  it  may  be 
regarded,  as  used  in  this  statute,  as  almost  if  not  quite 
synonymous.  It  is  not  every  return  which  fails  to  disclose 
all  taxable  articles  proper  to  be  returned,  that  can  be  de- 
nominated as  a  "false"  return  within  the  meaning  of  this 
law.    But  every  such  return  which  was  made  with  the 
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intent  to  evade  a  proper  valuation,  enumeration,  or  assess- 
ment, is  properly  denominable  as  "false."  There  must,  I 
think,  in  other  words,  bfr  some  evidence  of  willful  or 
fraudulent  mistake,  omission,  or  neglect,  in  order  to  bring 
a  deficient  return  within  the  penal  provision  of  the  statute. 

But  it  may  be  said  that  the  14th  section  only  provides 
for  the  assessment  and  collection  of  this  penal  duty  in 
cases  of  false  or  fraudulent  annual  returns  to  the  assessors, 
and  does  not  apply  to  returns  of  manufactures  which, 
under  the  law,  are  required  to  be  made  monthly.  If  such 
be  the  true  qonstruction  and  effect  of  the  section,  the 
power  of  the  assessors  to  levy  the  penal  tax  of  one  hun- 
dred per  centum  is,  of  course,  confined  to  cases  of  false 
or  fraudulent  annual  lists,  and  does  not  extend  to  cases  of 
other  returns.  I  am  of  opinion,  however,  that  this  point 
is  not  well  taken.  I  think  that  a  false  or  fraudulent 
monthly  return  is,  equally  with  other  classes  of  returns, 
within  all  the  provisions  of  the  section. 

It  is  probable  that  as  the  section  was  originally  drafted, 
it  did  not  embrace  within  its  purview  any  other  than  the 
annual  returns  or  lists,  and  that  by  subsequent  amend- 
ment it  assumed  its  present  form.  ,  t 

It  is  distinctly,  however,  enacted,  that  "if  any  person 
shall  not  deliver  a  monthly  or  other  list  or  return  without 
notice  at  the  time  required  by  law,"  or,  "  if  any  person 
shall  deliver  to  any  assessor  or  assistant  assessor  any  list, 
statement,  or  return,  which,  in  the  opinion  of  the  assessor, 
is  false  or  fraudulent,"  the  assessor  may,  in  either  case, 
make  a  proper  list  or  return  for  the  party,  and  assess  the 
statutory  duty ;  and  the  section  then  further  provides,  that 
"  in  case  of  the  return  of  a  false  or  fraudulent  list  or  valu- 
ation, he  shall  add  one  hundred  per  centum  to  such  duty." 
Monthly  as  well  as  annual  returns  are,  therefore,  within 
the  jurisdiction  of  the  assessor  for  the  purpose  of  assessing, 
in  proper  cases,  this  penal  tax.  In  the  case  of  any  return 
contemplated  and  mentioned  in  the  section,  the  assessor 
has  power  to  inquire  whether  it  was  falsely  and  fraudu- 
lently made,  and  if  in  his  opinion  it  was  so  made,  he  has 
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the  further  power  and  duty  of  assessing  against  the  party 
the  penal  tax.  We  have  just  seen  that  monthly  lists  or 
returns  are  distinctly  contemplated  and  mentioned  in  the 
14th  section  as  within  the  jurisdiction  of  the  assessors 
there  defined, 

II.  The  second  point  of  construction  arising  under  the 
14th  section,  to  which  my  attention  is  called,  is  as  to  the 
power  of  an  assessor,  after  the  delivery  of  a  monthly  or 
other  return  to  the  collector,  to  add  the  penal  tax  upon 
discovering  the  fact  that  the  return  had  been  falsely  or 
fraudulently  made  by  the  party  rendering  it.  I  am  of 
opinion  that  in  case  of  a  false  or  fraudulent  list,  the  penalty 
must  be  assessed  prior  to  the  transmission  of  the  return  to 
the  collector.  The  power  is  one  conferred  expressly  upon 
the  assessor;  it  cannot  be  exercised  by  the  collector.  The 
jurisdiction  of  the  assessor  over  the  return  ceases  when  it 
has  passed  into  the  hands  of  the  collector  for  the  collec- 
tion of  the  duty. 

The  whole  section  is  devoted  to  the  subject  of  assessing 
duties  or  taxes  in  the  several  cases  of  refusal  or  neglect  to 
make  returns,  and  of  the  delivery  of  false  or  fraudulent 
on^s.  It  provides  minutely  how  duties  shall  be  assessed 
in  such  cases.  It  authorizes  the  summoning  and  interro- 
gation of  the  parties,  arrests  for  contempt  of  the  summons 
of  the  assessor  under  the  process  of  district  judges,  per- 
sonal examination,  and  inspection  by  the  assessors  of  the 
premises  of  the  parties.  And,  finally,  it  requires,  in  all 
the  cases  mentioned,  certain  penal  taxes  to  be  added  to 
the  duties  as  assessed  under  information  thus  elicited,  and 
"  the  amount  so  added  to  the  duty,"  the  statute  provides, 
"  shall  in  all  cases  be  collected  by  the  collector,  at  the 
same  time,  and  in  the  same  manner,  with  the  duties." 

The  further  provision  closes  the  section,  that  "the  lists 
or  returns  so  made  and  subscribed  by  such  assessor  or 
assistant  assessor,  6hall  be  taken  and  reputed  as  good  and 
sufficient  lists  or  returns  for  all  legal  purposes."  It  seems 
to  me  clear  that  it  was  intended  that  the  powers  thus  con- 
ferred, and  the  duties  thus  imposed  upon  the  assessors,  in 
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cases  of  fraudulent  returns,  must  be  exercised  and  per- 
formed prior  to  the  delivery  of  the  returns  as  rendered  to 
the  collector. 

I  am,  therefore,  clearly  of  opinion,  that  in  all  cases  of 
the  return  of  false  or  fraudulent  lists  or  valuations,  the 
penal  duty  must  be  added,  and  may  only  lawfully  be  as- 
sessed, before  the  transmission  of  the  lists  or  valuations 
to  the  collectors. 

The  United  States,  however,  are  not  without  remedy, 
in  cases  where  fraud  is  detected  subsequently  to  the  de- 
livery of  the  returns  to  the  collectors.  The  15th  section 
makes  it  a  criminal  offence  to  disclose  or  deliver  to  any 
assessor  a  false  or  fraudulent  list  or  return,  and  provides 
punishment  by  fine  or  imprisonment,  in  such  a  case,  on 
the  conviction  of  the  party  before  any  district  or  circuit 
court.  This  remedy  may,  of  course,  be  resorted  to,  either 
before  or  after  the  delivery  of  a  return  to  the  collector,  in 
any  case  of  falsification  or  fraud. 

I  am  therefore  of  opinion,  that  the  power  of  the  assess- 
ing officers  to  add  the  penal  duty  of  one  hundred  per 
centum,  in  cases  of  false  or  fraudulent  returns  or  valua- 
tions, terminates  on  the  transmission  of  the  returns  or 
lists  to  the  collectors,  but  that  in  all  cases  of  the  return  of 
false  or  fraudulent  lists  or  valuations,  they  may  add  that 
duty  before  the  lists  or  valuations  have  been  returned  to 
the  collectors. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 

Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 
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TENURE  OF  NAVY  AGENTS. 

1.  On  the  expiration  of  the  commission  of  a  navy  agent,  the  office  becomes 

vacant  unless  a  new  appointment  is  made.  ■ 

2.  Opinion  of  Attorney  General  Butler,  in  case  of  Leonard  M.  Parker,  (2 

Opin.,  714,)  questioned. 
8.  The  sureties  in  the  bond  of  a  navy  agent  are  liable  only  for  his  acts 
during  the  continuance  of  his  commission. 

Attorney  General's  Office, 

July  11,  1865. 

Sir:  I  am  in, receipt  of  your  letter  of  the  7th  instant. 
The  first  question  on  which  you  desire  my  opinion  is, 
whether  the  office  of  navy  agent  becomes  vacant  if  the 
incumbent  is  not  reappointed,  and  a  new  appointment  of 
another  person  is  not  made,  upon  or  prior  to  the  expira- 
tion of  the  commission  of  the  incumbent? 

The  act  of  May  15, 1820,  (8  Stats.,  582,)  provides  that 
the  officers  therein  named,  and  they  include  navy  agents, 
"  shall  be  appointed  for  the  term  of  four  years,  but  shall 
be  removable  at  pleasure.''  The  2d  section  of  the  statute, 
after  providing  specially  for  the  termination  of  the  com- 
missions of  such  of  the  various  officers  embraced  in  the 
enactment  as  were  then  in  office,  declares  "  that  all  other 
such  commissions  shall  cease  and  expire  at  the  expi- 
ration of  the  term  of  four  years  from  their  respective 
dates."  I  did  not 'suppose  that  under  this  statute  any 
well-founded  doubt  was  capable  of  being  raised  as  to  the 
time  when  the  official  term  of  a  navy  agent  expired,  until 
I  discovered  that  a  learned  Attorney  General,  Mr.  Butler, 
was  of  opinion  that,  notwithstanding  the  statute  of  1820, 
the  officers  mentioned  therein  must  be  considered  as  hold- 
ing their  offices  until  their  successors  shall  be  duly  ap- 
pointed and  qualified.  (2  Opin.,  714.)  The  case  in  which 
Mr.  Butler  rendered  this  opinion  was  that  of  Leonard  M. 
Parker,  naval  officer  at  Boston,  whose  commission  expired 
on  December  17, 1835,  and  whose  successor  was  not  ap- 
pointed until  February  27  of  the  next  year.  During  this 
interval,  it  seems,  the  duties  of  the  office  were  performed 
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by  a  person  who  was  a  deputy  of  Mr.  Parker  when  his 
commission  expired,  and  certain  fees  had  accrued  to  the 
naval  officer,  "  on  the  principle  of  the  usual  and  legal  dis- 
tribution of  fees  where  there  is  a  naval  officer."  Mr. 
Butler  was  of  the  opinion  that  the  amount  of  these  fees 
was  payable  to  Mr.  Parker,  on  the  ground  that,  in  contem- 
plation of  law,  Mr.  Parker  continued  to  hold  the  office 
until  his  successor  entered  upon  its  duties.  The  learned 
Attorney  General  draws,  in  his  opinion,  a  distinction 
between  elective  and  judicial  officers  and  mere  ministerial 
and  administrative  officers.  He  thinks  that  the  former 
cannot,  while  the  latter  may,  be  allowed  to  exercise  their 
functions  after  the  expiration  of  the  terms  of  service  for 
which  they  were  appointed.  But  I  am  unable  to  perceive 
any  well-founded  or  reasonable  distinction  between  the 
cases.  Every  man  holding  a  public  office  under  the  law, 
holds  it  according  to  the  law,  and  not  otherwise.  When 
the  time  limited  by  law  as  the  official  term  of  the  appointee, 
whether  he  be  an  administrative  or  any  other  kiud  of  offi- 
cer, expires,  his  official  existence  is  determined,  and  unless 
a  new  appointment  is  made,  either  of  the  former  incum- 
bent or  of  another  person,  the  office  becomes  vacant. 

There  is  no  need,  however,  that  I  should  elaborate  an 
argument  on  the  point  in  question.  The  Supreme  Court 
has  expressly  decided  that,  under  the  act  of  1820,  collect- 
ors can  only  be  appointed  for  four  years,  and  that  at  the 
end  of  this  term  the  office  becomes  vacant,  and  must  be 
filled  by  a  new  appointment.  (United  States  vs.  Eckford's 
Executors,  1  Howard,  258.)  The  office  of  navy  agent, 
under  the  statute  of  1820,  stands,  of  course,  precisely  on 
the  same  footing.  I  regard  it,  therefore,  an  adjudicated 
point,  that  on  the  expiration  of  the  commission  of  a  navy 
agent,  either  the  incumbent  must  be  reappointed  or  an- 
other must  be  appointed  to  the  office,  or  otherwise  it 
becomes  vacant. 

In  reply  to  your  second  inquiry,  I  am  of  opinion  that 
the  obligatory  force  of  a  navy  agent's  bond,  as  against  the 
sureties,  is  confined  to  acts  done  by  the  officer  while  his 
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commission  has  a  legal  continuance,  and  that  the  legal 
liability  of  the  sureties  terminates  at  the  expiration  of  the 
term  of  the  officer's  appointment. 

Tou  have  not  advised  me  of  the  form  of  the  bond  given 
by  these  officers ;  but  I  take  it  for  granted  that  its  condi- 
tion is  the  usual  and  simple  one,  that  the  officer  has  per- 
formed his  duties  faithfully,  and  that  he  shall  continue  so 
to  perform  them.  Under  such  a  bond,  the  Supreme  Court 
has  repeatedly  decided  that  the  sureties  are  responsible 
only  for  the  faithful  performance  of  his  duties  by  the  offi- 
cer for  the  legal  term  of  his  appointment.  (United  States 
vs.  Kirkpatrick,  9  Wheaton,  734;  United  States  vs.  Nich- 
oll,  12  Ibid.,  509;  United  States  vs.  Eckford's  Executors, 
1  Howard,  259.) 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Gideon  Welles, 

Secretary  of  the  Navy. 


CONFISCATION   ACT   OP   JULY  17,  1862 — TITLE  OP  BONA 
FIDE  PURCHASERS. 

The  right  of  the  United  States  to  the  property  of  persons  within  the  pro- 
visions of  the  Confiscation  Act  of  July  17,  1862,  is  vested,  eo  instant^  on 
the  commission  of  the  offence  which  works  the  forfeiture. 

Attorney  General's  Office, 

July  23, 1865. 

Sir:  Tour  letter  of  the  12th  instant  is  accompanied  by 
a  communication  addressed  to  your  Department  by  the 
firm  of  G.  Wheelwright  &  Co.,  of  New  York,  in  which 
two  inquiries  are  propounded  that  you  desire  me  to  reply 
to.  "Without  stating  the  questions  in  the  very  words  used 
by  these  gentlemen,  I  understand  the  points  on  which 
they  desire  information  to  be  as  follows : 

First.  Whether  there  is  any  law  or  larwful  regulation  to 
prevent  that  firm  from  purchasing  cotton,  naval  stores, 
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and  tobaqco  of  residents  of  North  Carolina  who  hav^  vol- 
untarily participated  in  the  late  rebellion,  and  have  not 
been  pardoned,  and  the  estimated  value  of  whose  taxable 
property  is  over  twenty  thousand  dollars;  and  secondly, 
whether  such  persons  can  lawfully  sell  such  merchandise 
to  that  firm,  or  consign  to  them  for  sale  ? 

It  may  be,  perhaps,  sufficient,  in  reply  to  both  these 
inquiries,  to  recall  to  you  one  or  two  provisions  of  the  act 
of  July  17, 1862,  commonly  known  as  the  Confiscation  act. 
The  6th  section  of  that  statute  enacts  that  all  the  estates 
and  property,  moneys,  stocks,  and  credits  of  any  person 
within  any  State,  who  after  the  passage  of  that  statute, 
being  engaged  in  armed  rebellion  against  the  Government 
of  the  United  States,  or  in  aiding  or  abetting  such  rebel- 
lion, did  not,  within  sixty  days  after  the  President's  proc- 
lamation of  July  5, 1862,  cease  to  aid  and  abet  such  rebel- 
lion and  return  to  his  allegiance,  is  liable  to  seizure  and 
condemnation.  All  cotton,  naval  stores,  tobacco,  and 
other  property,  therefore,  belonging  to  residents  of  North 
Carolina,  within  the  13th  exception  contained  in  the  late 
amnesty  proclamation  of  the  President,  who  did  not  cease 
to  aid  and  abet  the  late  rebellion  within  sixty  days  of  the 
proclamation  to  which  I  have  referred,  and  who  have  not 
obtained  special  pardons  from  the  President,  may  at  any 
time  be  seized  and  confiscated.  The  question,  however, 
is,  whether  any  such  property  may  be  purged,  so  to  speak, 
of  the  forfeiture  declared  by  the  statute,  by  a, sale  to  &bona 
fide  purchaser  for  value  ? 

If  the  forfeiture  attaches  to  the  property  at  the  time  the 
offence  was  committed,  all  intermediate  sales  between  the 
commission  of  the  offence  and  seizure  of  the  property 
under  the  act  are  avoided;  but  if  it  does  not  attach  till 
seizure  made,  or  suit  brought,  then  the  legitimate  title  of 
a  bona  fide  purchaser,  for  a  valuable  consideration,  acquired 
between  the  commission  of  the  offence  or  the  acquisition 
of  the  property  and  its  seizure,  is  not  divested.  This  ques- 
tion, as  to  the  proper  construction  and  legal  effect  of  the 

vol.  xi.— 19 
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act  of  1862,  is  a  very  important  one.  It  is,  also,  a  ques- 
tion of  some  difficulty,  in  the  absence  of  authoritative  judi- 
cial consideration  and  interpretation  of  this  law.  I  am 
not  aware  that  the  point  has  ever  been  passed  upon  by  any 
court  of  the  United  States.  The  question,  however,  is 
substantially  the  same  as  the  one  that  arose  under  the 
non-intercourse  act  of  1809,  and  which  was  before  the 
Supreme  Court  in  the  case  of  The  United  States  vs.  1,960 
Bags  of  Coffee.  (8  Cranch,  898.)  The  goods  in  that  case 
were  libelled  for  a  violation  of  the  act  of  1809,  and  were 
claimed  by  purchasers  for  valuable  consideration.  The 
United  States  demurred  to  that  part  of  the  claimant's  plea 
which  stated  the  purchase,  &c,  so  that  the  question  fairly 
arose  whether  the  alleged  forfeiture  was  purged  by  the 
sale.  The  court  held  that  the  forfeiture  occurred  on  the 
ille'gal  importation,  and  divested  the  title  of  the  pur- 
chasers. Judge  Story  was  of  a  contrary  view,  and  de- 
livered an  elaborate  dissenting  opinion. 

A  contrary  effect  was  given  by  the  Supreme  Court  to 
the  act  of  December  31,  1792,  declaring  a  forfeiture  of 
any  vessel  or  its  value  for  which  a  register  may  have 
been  obtained  on  a  false  oath.  (United  States  vs.  Grundy 
et  al.,  8  Cranch,  851.)  In  the  later  case  of  Caldwell  vs. 
The  United  States,  (8  Hqward,  378,)  it  was  held  that, 
under  the  68th  section  of  the  act  of  the  2d  of  March, 
1799,  the  forfeiture  is  the  statutory  transfer  of  the  right 
to  the  goods  at  the  time  the  offence  was  committed,  and 
that  under  the  66th  section  of  the  same  statute,  on  the 
contrary,  the  rights  of  third  persons,  acquired  bona  fide 
before  an  election  of  the  Government  to  recover  the  goods 
or  the  value,  are  protected. 

With  respect  to  the  application  of  the  doctrines,  evolved 
by  these  adjudications,  to  the  statute  of  1862, 1  can  but 
give  you  my  individual  opinion,  that  under  that  act,  inter- 
preted in  the  light  of  the  decisions  of  the  Supreme  Court, 
the  right  of  the  United  States  to  the  property  of  persons 
within  its  provisions  is  transferred  to  it  instantly  on  the 
commission  of  the  several  acts  respectively  which  work 
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the  forfeiture.  It  is  not  necessary  that  I  should  elabo- 
rately expound  my  reasons  for  entertaining  this  opinion. 
One  ground  need  only  be  stated. 

The  statute  distinctly  provides  that  all  sales,  transfers, 
or  conveyance  of  any  property  belonging  to  a  person 
within  the  provision  of  the  6th  section,  before  cited,  shall 
be  null  and  void,  and  that  it  shall  be  a  sufficient  bar  to  any 
suit  brought  by  such  person  for  the  possession  or  use  of 
such  property,  or  any  of  it,  to  allege  and  prove  that  the 
suitor  is  one  of  the  persons  described  in  that  section. 

I  cannot  see  how  any  southern  man  who  is  within  the 
6th  section  of  the  act  of  July  17, 1862,  and  who  remains 
unpardoned,  can  make  a  valid  sale  or  consignment,  as 
against  the  United  States,  of  any  property  belonging  to 
him. 

The  foregoing  considerations  apply,  I  may  remark,  to 
the  cases  of  persons  in  North  Carolina,  and  the  other 
insurrectionary  States,  who  are  not  within  the  6th  section 
of  the  statute;  but  who,  owning  property  in  any  loyal 
State,  gave  aid  and  comfort  to  the  rebellion  after  the  pas- 
sage of  the  confiscation  act. 

It  is  thus  plain,  if  my  view  of  the  proper  construction 
and  effect  of  the  statute  of  1862  is  the  correct  one,  that 
merchants  in  the  North  cannot  acquire,  as  against  the 
United  States,  good  title  to  any  property  owned  by  the 
residents  of  the  southern  States,  within  the  provisions  of  • 
that  statute,  who  have  not  been  accorded  by  the  President 
the  benefits  of  the  recent  amnesty  of  the  Government. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 
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PROPERTY  OF  THE  UNITED  STATES  TRANSFERRED  BY 
REBEL  AUTHORITIES. 

Such  property  in  the  hands  of  persons  within  the  jurisdiction  of  a  friendly 
foreign  State  may  be  recovered  by  appropriate  judicial  proceedings  insti- 
tuted by  the  United  States  in  the  courts  of  the  foreign  Government 

Attorney  General's  Office. 

July  13, 1865. 

Sir  :  I  have  received  and  read  the  dispatch  of  our  cod*. 
buI  general  at  Havana,  relative  to  his  action  touching 
certain  property  received  by  parties  in  that  city  from  the 
so-called  confederate  government  or  its  agents. 

It  seems,  so  far  as  I  can  gather  from  the  consul's  dis- 
patch, that  this  property  is  of  two  descriptions — first, 
property  belonging  to  the  United  States,  which  was  stolen 
at  the  beginning  of  the  recent  hostilities  by  the  insurgents; 
and  second,  property  formerly  under  the  control  and  in 
possession  of  the  rebel  military  authorities  in  Texas,  as 
the  public  property  of  the  so-called  confederate  govern- 
ment, the  title  to  which  is  believed  to  have  passed  to,  and 
become  vested  in,  the  United  States,  under  the  terms  of 
the  recent  surrender  of  the  rebel  military  chief,  Kirby 
Smith. 

I  presume  that  the  question  you  desire  me  to  answer  is, 
in  what  way  the  United  States  may  assert  their  right  to, 
and  recover  possession  of,  this  properly,  under  the  circum- 
stances that  surround  it  ? 

I  answer,  by  appropriate  judicial  proceedings,  instituted 
in  the  proper  local  tribunal  in  Cuba.  I  have  no  doubt 
that  the  Spanish  law  affords  a  remedy,  ample  and  adequate, 
for  the  enforcement  of  the  rights  of  this  Government,  in 
respect  to  the  property  in  question. 

I  would,  therefore,  advise  that  the  consul  general  be 
instructed  to  take  the  opinion  of  a  competent  lawyer  in 
Cuba,  on  the  question  involved  in  the  case  presented,  with 
a  view  to  the  institution  of  legal  proceedings  in  that  island 
for  the  recovery  of  the  property. 
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"  There  is  nothing  in  the  laws  of  nations,"  says  Mr. 
Justice  Story,  in  delivering  the  opinion  of  the  Supreme 
Court  in  the  case  of  the  "  Santissima  Trinidad,"  "  which 
forbids  a  foreign  sovereign,  either  on  account  of  the 
dignity  of  his  station,  or  the  nature  of  his  prerogative, 
from  voluntarily  becoming  a  party  to  a  suit,  in  the  tri- 
bunals of  another  country,  or  from  asserting  there,  any 
personal  or  proprietary  or  sovereign  rights  which  may 
be  properly  recognized  and  enforced  by  such  tribunals." 
(7  Wheaton,  353.) 

I  have  the  honor  to  return  herewith  the  dispatch  of  the 
consul  general. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Wm.  H.  Seward, 

Secretary  of  State. 


CAPTUBE  OF  STEAMEB  GOVERNOR  TROUPE. 

General  Gillmore,  in  command  at  Savannah,  had  authority  in  April,  1865, 
to  stipulate  for  the  payment  of  a  just  compensation  to  rebel  deserters  for 
the  capture  of  a  rebel  vessel  lying  in  an  interior  river,  and  the  stipulated 
compensation  should  be  paid  by  the  War  Department  after  the  perform- 
ance of  the  service  and  the  delivery  of  the  vessel  into  the  possession  of 
the  United  States. 

Attorney  General's  Office, 

July  28, 1865. 

Sir  :  Tour  letter  of  the  17th  instant,  covering  copies 
of  certain  papers  relative  to  the  capture  of  the  steamer 
"Governor  Troupe,"  requests  that  your  Department 
"  may  be  advised  as  to  the  proper  action  to  be  taken  in 
the  case." 

I  have  carefully  read  these  documents,  and  the  facts 
of  the  case,  which  they  present,  seem  to  be  these :  In  the 
latter  part  of  April  last,  Colonel  Woodford,  chief  of  staff 
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to  Major  General  Gillmore,  employed,  at  Savannah,  two 
men,  deserters  from  the  confederate  army,  to  capture  and 
deliver  to*  the  military  authorities  of  the  department,  a 
rebel  steamer  called  the  "  Governor  Troupe,"  then  lying 
in  Altamaha  river.  Colonel  Woodford  agreed  to  pay  each 
of  them  fifteen  hundred  dollars  if  the  enterprise  succeeded, 
and  also  to  pay  as  many  persons  as  they  might  find  it 
necessary  to  employ,  to  aid  them  in  the  capture,  one  hun- 
dred dollars  each.  Under  and  in  pursuance  of  this  agree- 
ment, the  vessel  was  seized  by  these  two  men,  assisted  by 
others  whom  they  employed,  and  carried  down  the  river. 
When  she  reached  the  lower  part  of  the  river,  while  6he 
was  in  the  firm  possession  and  undisputed  control  of  her 
captors,  who  were  carrying  her  to  the  place  at  which  they 
agreed  to  deliver  her  to  the  military  authorities,  the 
"  Gemsbok,"  a  naval  vessel  blockading  those  waters,  over- 
hauled and  captured  her,  as  a  prize  of  the  navy.  A  prize 
crew  was  placed  on  board,  her  papers  were  transmitted  to 
the  proper  naval  officer,  and  a  report  of  the  case,  as  a  case 
of  maritime  capture  by  the  navy,  was  made  to  the  admiral 
of  the  station.  This  officer  approved  and  ratified  the 
action  of  the  officer  of  the  "Gemsbok."  A  survey  and 
appraisement  of  the  vessel  was  made  under  the  direction 
of  the  naval  commander  at  Port  Royal,  whither  she  was 
sent  in  charge  of  the  prize  master,  and  she  was  then  ap- 
propriated to  the  use  of  the  Government. 

The  navy  does  not  appear  to  have  ever  abandoned  the 
possession  of  her,  but  suffered  her  to  be  used  by  General 
Gillmore,  under  the  command  of  a  naval  officer,  in  main- 
taining water  communications  between  Augusta  and  Sa- 
vannah. While  engaged  in  this  service,  under  the  control 
of  the  navy,  but  in  the  employment  of  the  army,  the 
vessel  was  burned. 

The  men  who  were  employed  by  Colonel  Woodford  to 
make  the  seizure,  now  prefer  a  claim  for  the  reward  that 
officer  agreed  to  pay  them  for  the  service.  General  Gill- 
more in  forwarding  their  account,  states  that  the  contract 
to  which  I  have  referred  was  "a  fair  and  proper  one,"  and 
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asks  that  he  be  provided  with  funds  for  the  payment  of 
the  amount,  which  he  believes  to  be  due  to  the  parties. 
The  question,  I  presume,  on  which  you  desire  my  opinion 
is,  whether  they  are  entitled  to  be  paid  that  amount  ?  On 
this  point,  I  have  not  the  slightest  doubt.  I  believe  that 
however  the  claim  may  be  considered,  whether  from  a 
legal  or  an  equitable  point  of  view,  it  ought  to  be  paid  by 
the  Government  The  agreement  on  their  part  was  exe- 
cuted by  these  men,  so  far  as  they  had  power  to  execute 
it.  Why  should  not  the  Government  comply  with  its 
engagement?  If  it  is  supposed  that  General  Gillmore 
had  no  lawful  authority  to  seize  or  order  the  seizure  of 
this  vessel,  and  that  authority  to  capture  her  was  exclu- 
sively vested  in  the  navy,  the  view  is  entirely  erroneous. 
Neither  nnder  the  general  public  law,  nor  under  the  mu- 
nicipal law  of  this  country,  is  the  position  maintainable. 
This  vessel  was  public  property  of  the  enemy,  used  for 
hostile  purposes.  By  virtue  of  the  situation  in  which  he 
was  placed,  and  under  the  general  powers  incident  to  his 
position  as  the  commanding  officer  of  a  military  depart- 
ment in  the  enemy's  country,  General  Gillmore  had  full 
authority  to  seize  all  property  in  her  predicament.  I 
apprehend  further,  if  he  had  suffered  her  to  go  at  large, 
he  might  have  been  fairly  chargeable  with  serious  dere- 
liction of  duty  as  an  officer  and  a  commander.  While 
under  ordinary  circumstances  the  military  forces  under  his 
command  would  have  been  the  most  appropriate  agents 
through  whom  to  effect  the  capture  of  such  property,  yet 
under  the  peculiar  circumstances  of  the  present  case,  as 
mentioned  by  Colonel  Woodford  in  his  report  to  General 
Gillmore,  I  am  able  to  discover  no  impropriety  in  the 
employment  of  private  uncommissioned  persons  to  make 
the  seizure.  This,  however,  is  a  point  on  which  the  judg- 
ment of  General  Gillmore  ought  to  be  held  conclusive. 
Whether  the  capture  might  have  been  as  well  made  by 
officers  and  soldiers  of  the  army  under  his  command, 
whom  General  Gillmore  had  the  power  to  engage,  in  the 
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enterprise,  as  by  those  persons  who  volunteered  to  perform 
the  service,  and  to  whom  it  was  agreed  to  pay  a  reward 
in  case  of  success,  I  take  it,  is  a  question  on  which  the 
Government  ought  to  follow  his  opinion  under  the  cir- 
cumstances of  this  case. 

I  have  therefore  no  doubt  that  General  Gillmore  pos- 
sessed ample  authority  to  make,  or  to  ratify  when  made 
by  an  officer  under  his  command,  such  an  agreement  as  I 
have  considered.  Inasmuch,  then,  as  the  service  under- 
taken by  the  parties  who  captured  the  vessel  in  question, 
seems  to  have  been  substantially  performed  according  to 
the  terms  of  the  agreement,  they  are  legally  entitled  to 
the  stipulated  compensation,  and  it  should  be  directed  to 
be  paid  out  of  any  moneys  in  the  treasury,  under  the 
control  of  your  Department,  appropriated  to  the  payment 
of  such  demands.  I  apprehend  that  this  is  the  only  action 
which  your  Department  has  need  or  authority  to  take  in 
the  case. 

The  claim  made  by  the  naval  persons  who  dispossessed 
the  men  acting  under  the  authority  of  General  Gillmore, 
and  captured  the  vessel  as  prize  to  the  navy,  to  be  regarded 
as  the  lawful  captors  of  the  property,  and  the  question 
whether  they  are  entitled  to  take  any  benefit,  under  the 
prize  act,  from  the  seizure  of  the  vessel,  under  the  circum- 
stances to  which  I  have  referred,  are  matters  for  the 
determination  of  the  court  to  which  the  case  may  have 
been,  or  may  be,  referred  by  the  Secretary  of  the  Navy, 
under  the  provisions  of  the  act  of  June  80,  1864.  •  (13 
Stats.,  814.) 

The  court  that  may  have  under  its  control,  and  subject 
to  its  jurisdiction,  the  value  of  the  property  placed  there 
by  the  Secretary  of  the  Navy,  pursuant  to  that  statute,  will 
be  competent  to  decide  to  whose  benefit  the  condemnation 
should  ensue.  But  in  that  adjudication,  I  am  of  opinion, 
the  persona  whose  claim  is  now  under  consideration  have 
no  interest.  It  is  not  a  claim  which,  in  any  event,  whether 
the  value  of  the  property  is  decreed  wholly  to  the  United 
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States  or  otherwise,  can  be  sustained  against  the  fund 
subject  to  the  adjudication  of  the  prize  court. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

J.  HUBLET  A8HTON, 

Acting  Attorney  General. 
Hon.  Edwin  M.  Stanton, 

Secretary  of  War. 


MILITABY  COMMISSIONS. 

The  persona  charged  with  the  assassination  of  the  President  in  the  city  of 
Washington,  on  the  14th  of  April,  1866,  may  be  lawfully  tried  before  a 
military  tribunal. 

Attorney  Genbrai/b  Office, 

July9 1865. 

Sib  :  You  ask  me  whether  the  persons  charged  with  the 
offence  of  having  assassinated  the  President  can  be  tried 
before  a  military  tribunal,  or  must  they  be  tried  before  a 
civil  court. 

The  President  was  assassinated  at  a  theatre  in  the  city 
of  Washington.  At  the  time  of  the  assassination  a  civil 
war  was  flagrant,  the  city  of  Washington  was  defended  by 
fortifications  regularly  and  constantly  manned,  the  princi- 
pal police  of  the  city  was  by  federal  soldiers,  the  public 
offices  and  property  in  the  city  were  all  guarded  by 
soldiers,  and  the  President's  house  and  person  were,  or 
should  have  been,  under  the  guard  of  soldiers.  Martial 
law  had  been  declared  in  the  District  of  Columbia,  but  the 
civil  courts  were  open  and  held  their  regular  sessions,  and 
transacted  business  as  in  times  of  peace. 

Such  being  the  facts,  the  question  is  one  of  great  im- 
portance— important,  because  it  involves  the  constitutional 
guarantees  thrown  about  the  rights  of  the  citizen,  and 
because  the  security  of  the  army  and  the  government  in 
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time  of  war  is  involved;  important,  as  it  involves  a  seeming 
conflict  betwixt  the  laws  of  peace  and  of  war. 

Having  given  the  question  propounded  the  patient  and 
earnest  consideration  its  magnitude  and  importance  re- 
quire, I  will  proceed  to  give  the  reasons  why  I  am  of  the 
opinion  that  the  conspirators  not  only  may  but  ought  to  be 
tried  by  a  military  tribunal.  • 

A  civil  court  of  the  United  States  is  created  by  a  law  of 
Congress  under  and  according  to  the  Constitution,  To 
the  Constitution  and  the  law  we  must  look  to  ascertain 
how  the  court  is  constituted,  the  limits  of  its  jurisdiction, 
and  what  its  mode  of  procedure, 

A  military  tribunal  exists  under  and  according  to  the 
Constitution  in  time  of  war.  Congress  may  prescribe 
how  all  such  tribunals  are  to  be  constituted,  what  shall  be 
their  jurisdiction,  and  mode  of  procedure.  Should  Con- 
gress fail  to  create  such  tribunals,  then,  under  the  Con- 
stitution, they  must  be  constituted  according  to  the  laws 
and  usages  of  civilized  warfare.  They  may  take  cogniz- 
ance of  such  offences  as  the  laws  of  war  permit ;  they 
must  proceed  according  to  the  customary  usages  of  such 
tribunals  in  time  of  war,  and  inflict  such  punishments  as 
are  sanctioned  by  the  practice  of  civilized  nations  in  time 
of  war.  In  time  of  peace  neither  Congress  nor  the  mili- 
tary can  create  any  military  tribunals,  except  such  as  are 
made  in  pursuance  of  that  clause  of  the  Constitution  which 
gives  to  Congress  the  power  ".to  make  rules  for  the  gov- 
ernment of  the  land  and  naval  forces."  I  do  not  think 
that  Congress  can,  in  time  of  war  or  peace,  under  this 
clause  of  the  Constitution,  create  military  tribunals  for 
the  adjudication  of  offences  committed  by  persons  not  en- 
gaged in,  or  belonging  to,  such  forces.  This  is  a  propo- 
sition too  plain  for  argument.  But  it  does  not  follow  that 
because  such  military  tribunals  cannot  be  created  by  Con- 
gress under  this  clause,  that  they  cannot  be  created  at  all. 
Is  there  no  other  power  conferred  by  the  Constitution 
upon  Congress  or  the  military  under  which  such  tribunals 
may  be  created  in  time  of  war  ? 
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That  the.  law  of  nations  constitutes  a  part  of  the  laws  of 
the  land,  most  be  admitted.  The  laws  of  nations  are  ex- 
pressly made  laws  of  the  land  by  the  Constitution,  when 
it  says  that  "Congress  shall  have  power  to  define  and 
punish  piracies  and  felonies  committed  on  the  high  seas, 
and  offences  against  the  laws  of  nations."  To  define  is  to 
give  the  limits  or  precise  meaning  of  a  word  or  thing  in 
being ;  to  make  is  to  call  into  being.  Congress  has  power 
to  define,  not  to  make,  the  laws  of  nations ;  but  Congress 
has  the  power  to-  make  rules  for  the  government  of  the 
army  and  navy.  From  the  very  face  of  the  Constitution, 
then,  it  is  evident  that  the  laws  of  nations  do  constitute 
a  part  of  the  laws  of  the  land.  But  very  soon  after  the 
organization  of  the  federal  government,  Mr.  Randolph, 
then  Attorney  General,  said :  "  The  law  of  nations,  al- 
though not  specifically  adopted  by  the  Constitution,  is 
essentially  a  part  of  the  law  of  the  land.  Its  obligation 
commences  and  runs  with  the  existence  of  a  nation,  subject 
to  modification  on  some  points  of  indifference."  (See  Opin. 
Attorney  General,  vol.  1,  p.  27.)  The  framers  of  the  Con- 
stitution knew  that  a  nation  could  not  maintain  an  honor- 
able place  amongst  the  nations  of  the  world  that  does  not 
regard  the  great  and  essential  principles  of  the  law  of 
nations  as  a  part  of  the  law  of  the  land.  Hence  Congress 
may  define  those  laws,  but  cannot  abrogate  them,  or,  as 
Mr.  Randolph  says,  may  "  modify  on  some  points  of  in- 
difference." 

That  the  laws  of  nations  constitute  a  part  of  the  laws  of 
the  land  is  established  from  the  face  of  the  Constitution, 
upon  principle  and  by  authority. 

But  the  laws  of  war  constitute  much  the  greater  part  of 
the  law  of  nations.  Like  the  other  laws  of  nations,  they 
exist  and  are  of  binding  force  upon  the  departments  and 
citizens  of  the  Government,  though  not  defined  by  any 
law  of  Congress.  No  one  that  has  ever  glanced  at  the 
many  treatises  that  have  been  published  in  different  ages 
of  the  world  by  great,  good,  and  learned  men,  can  fail  to 
know  that  the  laws  of  war  constitute  a  part  of  the  law  of 
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nations,  and  that  those  laws  have  been  prescribed  with 
tolerable  accuracy. 

Congress  can  declare  war.  When  war  is  declared,  it 
most  be,  under  the  Constitution,  carried  on  according  to 
the  known  laws  and  usages  of  war  amongst  civilized 
nations.  Under  the  power  to  define  those  laws,  Congress 
cannot  abrogate  them  or  authorize  their  infraction.  The 
Constitution  does  not  permit  this  Government  to  prosecute 
a  war  as  an  uncivilized  and  barbarous  people. 

As  war  is  required  by  the  framework  of  our  Government 
to  be  prosecuted  according  to  the  known  usages  of  war 
amongst  the  civilized  nations  of  the  earth,  it  is  important 
to  understand  what  are  the  obligations,  duties,  and  res- 
ponsibilities imposed  by  war  upon  the  military.  Congress, 
not  having  defined,  as  under  the  Constitution  it  might 
have  done,  tjie  laws  of  war,  we  must  look  to  the  usage  of 
nations  to  ascertain  the  powers  conferred  in  war,  on  whom 
the  exercise  of  such  powers  devolve,  over  whom,  and  to 
what  extent  do  those  powers  reach,  and  in  how  far  the 
citizen  and  the  soldier  are  bound  by  the  legitimate  use 
thereof. 

The  power  conferred  by  war  is,  of  course,  adequate  to 
the  end  to  be  accomplished,  and  not  greater  than  what  is 
necessary  to  be  accomplished.  The  law  of  war,  like  every 
other  code  of  laws,  declares  what  shall  not  be  done,  and 
does  not  say  what  may  be  done.  The  legitimate  use  of 
the  great  power  of  war,  or  rather  the  prohibitions  upon 
the  use  of  that  power,  increase  or  diminish  as  the  necessity 
of  the  case  demands.  When  a  city  is  besieged  and  hard 
pressed,  the  commander  may  exert  an  authority  over  the 
non-combatants  which  he  may  not  when  no  enemy  is  near. 

All  wars  against  a  domestic  enemy  or  to  repel  invasions 
are  prosecuted  to  preserve  the  government.  If  the  invad- 
ing force  can  be  overcome  by  the  ordinary  civil  police  of 
a  country,  it  should  be  done  without  bringing  upon  the 
country  the  terrible  scourge  of  war;  if  a  commotion  or 
insurrection  can  be  put  down  by  the  ordinary  process  of 
law,  the  military  should  not  be  called  out    A  defensive 
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foreign  war  is  declared  and  carried  on  because  the  civil 
police  is  inadequate  to  repel  it;  a  civil  war  is  waged  be- 
cause the  laws  cannot  be  peacefully  enforced  by  the  ordi- 
nary tribunals  of  the  country  through  civil  process  and  by 
civil  officers.  Because  of  the  utter  inability  to  keep  the 
peace  and  maintain  order  by  the  customary  officers  and 
agencies  in  time  of  peace,  armies  are  organized  and  put 
into  the  field.  They  are  called  out  and  invested  with  the 
powers  of  war  to  prevent  total  anarchy  and  to  preserve  the 
government.  Peace  is  the  normal  condition  of  a  country, 
and  war  abnormal,  neither  being  without  law,  but  each 
having  laws  appropriate  to  the  condition  of  society.  The 
maxim  inter  arma  silent  leges  is  never  wholly  true.  The 
object  of  war  is  to  bring  society  out  of  its  abnormal  con- 
condition;  and  the  laws  of  war  aim  to  have  that  done 
with  the  least  possible  injury  to  persons  or  property. 

Anciently,  when  two  nations  were  at  war,  the  conqueror 
had  or  asserted  the  right  to  take*  from  his  enemy  his  life, 
liberty,  and  property ;  if  either  was  spared,  it  was  as  a 
favor  or  act  of  mercy.  By  the  laws  of  nations,  and  of 
war  as  a  part  thereof,  the  conqueror  was  deprived  of  this 
right. 

When  two  governments,  foreign  to  each  other,  are  at 
war,  or  when  a  civil  war  becomes  territorial,  all  of  the 
people  of  the  respective  belligerents  become  by  the  law  of 
nations  the  enemies  of  each  other.  As  enemies  they  can- 
not hold  intercourse,  but  neither  can  kill  or  injure  the 
other  except  under  a  commission  from  their  respective 
governments.  So  humanizing  have  been  and  are  the  laws 
of  war,  that  it  is  a  high  offence  against  them  to  kill  an  enemy 
without  such  commission.  The  laws  of  war  demand  that 
a  man  shall  not  take  human  life  except  under  a  license 
from  his  government;  and  under  the  Constitution  of  the 
United  States  no  license  can  be  given  by  any  department 
of  the  Government  to  take  human  life  in  war,  except  ac- 
cording to  the  law  and  usages  of  war.  Soldiers  regularly 
in  the  service  have  the  license  of  the  government  to  de- 
prive men,  the  active  enemies  of  the  government,  of  their 
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liberty  and  lives ;  their  commission  so  to  act  is  as  perfect 
and  legal  as  that  of  a  judge  to  adjudicate,  but  the  soldier 
must  act  in  obedience  to  the  laws  of  war,  as  the  judge 
must  in  obedience  to  the  civil  law.  A  civil  judge  must 
try  criminals  in  the  mode  prescribed  in  the  Constitution 
and  the  law ;  so,  soldiers  must  kill  or  capture  according 
to  the  laws  of  war.  Non-combatants  are  not  to  be  dis- 
turbed or  interfered  with  by  the  armies  of  either  party 
except  in  extreme  cases.  Armies  are  called  out  and  or- 
ganized to  meet  and  overcome  the  active,  acting  public 
enemies. 

But  enemies  with  which  an  army  has  to  deal  are  of  two 
classes: 

1st.  Open,  active  participants  in  hostilities,  as  soldiers 
who  wear  the  uniform,  move  under  the 'flag,  and  hold  the 
appropriate  commission  from  their  government.  Openly 
assuming  to  discharge  the  duties  and  meet  the  responsi- 
bilities and  dangers  of  soldiers,  they  are  entitled  to  all 
belligerent  rights,  and  should  receive  all  the  courtesies 
due  to  soldiers.  The  true  soldier  is  proud  to  acknowledge 
and  respect  those  rights,  and  ever  cheerfully  extends  those 
courtesies. 

2d.  Secret,  but  active  participants,  as  spies,  brigands, 
bushwhackers,  jayhawkers,  war  rebels,  and  assassins.  In 
all  wars,  and  especially  in  civil  wars,  such  secret,  active 
enemies  rise  up  to  annoy  and  attack  an  army,  and  they 
must  be  met  and  put  down  by  the  army.  "When  lawless 
wretches  become  so  impudent  and  powerful  as  not  to  be 
controlled  and  governed  by  the  ordinary  tribunals  of  a 
country,  armies  are  called  out,  and  the  laws  of  war  in- 
voked. Wars  never  have  been  and  never  can  be  con- 
ducted upon  the  principle  that  an  army  is  but  a  posse  com~ 
Uatis  of  a  civil  magistrate. 

An  army,  like  all  other  organized  bodies,  has  a  right, 
and  it  is  its  first  duty,  to  protect  its  own  existence,  and  the 
existence  of  all  its  parts,  by  the  means  and  in  the  mode 
usual  among  civilized  nations  when  at  war.  Then  the 
question  arises,  do  the  laws  of  war  authorize  a  different 
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mode  of  proceeding  and  the  use  of  different  means  against 
secret,  active  enemies  from  those  used  against  open,  active 
enemies  ? 

As  has  been  said,  the  open  enemy  or  soldier  in  time  of 
war  may  be  met  in  battle,  and  killed,  wounded,  or  taken 
prisoner,  or  so  placed  by  the  lawful  strategy  of  war  as  that 
he  is  powerless.  Unless  the  law  of  self-preservation  abso- 
lutely demands  it,  the  life  of  a  wounded  enemy  or  a 
prisoner  must  be  spared.  Unless  pressed  thereto  by  the 
extremest  necessity,  the  laws  of  war  condemn  and  punish 
with  great  severity  harsh  or  cruel  treatment  to  a  wounded 
enemy  or  a  prisoner. 

Certain  stipulations  and  agreements,  tacit  or  express, 
betwixt  the  open  belligerent  parties,  are  permitted  by  the 
laws  of  war,  and  are  held  to  be  of  very  high  and  sacred 
character.  Such  is  the  tacit  understanding,  or  it  may  be 
usage,  of  war,  in  regard  to  flags  of  truce.  Flags  of  truce 
are  resorted  to  as  a  means  of  saving  human  life,  or  alle- 
viating human  suffering.  When  not  used  with  perfidy, 
the  laws  of  war  require  that  they  should  be  respected. 
The  Romans  regarded  ambassadors  betwixt  belligerents 
as  persons  to  be  treated  with  consideration  and  respect. 
Plutarch,  in  his  Life  of  Caesar,  tell  us  that  the  barbarians 
in  Gaul  having  sent  some  ambassadors  to  Caesar,  he  de- 
tained them,  charging  fraudulent  practices,  and  led  his 
army  to  battle,  obtaining  a  great  victory. 

When  the  Senate  decreed  festivals  and  sacrifices  for 
victory,  Cato  declared  it  to  be  h\a  opinion  that  Caesar 
ought  to  be  given  into  the  hands  of  the  barbarians,  that 
so  the  guilt  which  this  breach  of  faith  might  otherwise 
bring  upon  the  state  might  be  expiated  by  transferring 
the  curse  on  him  who  was  the  occasion  of  it. 

Under  the  Constitution  and  laws  of  the  United  States, 
should  a  oommander  be  guilty  of  such  a  flagrant  breach  of 
law  as  Cato  charged  upon  Caesar,  he  would  not  be  delivered 
to  the  enemy  but  would  be  punished  after  a  military  trial. 
The  many  honorable  gentlemen  who  hold  commissions  in 
the  array  of  the  United  States,  and  have  been  deputed  to 
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conduct  war  according  to  the  laws  of  war,  would  keenly 
feel  it  as  an  insult  to  their  profession  of  arms  for  any  one 
to  say  that  they  could  not  or  would  not  punish  a  fellow- 
soldier  who  was  guilty  of  wanton  cruelty  to  a  prisoner,  or 
perfidy  towards  the  bearers  of  a  flag  of  truce. 

The  laws  of  war  permit  capitulations  of  surrender  and 
paroles.  They  are  agreements  betwixt  belligerents,  and 
should  be  scrupulously  observed  and  performed.  They 
are  contracts  wholly  unknown  to  civil  tribunals.  Parties 
to  such  contracts  must  answer  any  breaches  thereof  to  the 
customary  military  tribunals  in  time  of  war.  If  an  officer 
of  rank,  possessing  the  pride  that  becomes  a  soldier  and  a 
gentleman,  who  should  capitulate  to  surrender  the  forces 
and  property  under  his  command  and  control,  be  charged 
with  a  fraudulent  breach  of  the  terms  of  surrender,  the  laws 
of  war  do  not  permit  that  he  should  be  punished  without 
a  trial,  or,  if  innocent,  that  he  shall  have  no  means  of 
wiping  out  the  foul  imputation.  If  a  paroled  prisoner  is 
charged  with  a  breach  of  his  parole,  he  may  be  punished 
if  guilty,  but  not  without  atrial.  IJe  should  be  tried  by 
a  military  tribunal  constituted  and  proceeding  as  the  laws 
and  usages  of  war  prescribe. 

The  law  and  usage  of  war  contemplate  that  soldiers 
have  a  high  sense  of  personal  honor.  The  true  soldier  is 
proud  to  feel  and  to  know  that  his  enemy  possesses  per- 
sonal honor,  and  will  conform  and  be  obedient  to  the  laws 
of  war.  In  a  spirit  of  justice,  and  with  a  wise  apprecia- 
tion of  such  feelings,  the  laws  of  war  protect  the  charac- 
ter and  honor  of  an  open  enemy.  When  by  the  fortunes 
of  war  one  open  enemy  is  thrown  into  the  hands  and  power 
of  another,  and  is  charged  with  dishonorable  conduct  and 
a  breach  of  the  laws  of  war,  he  must  be  tried  according  to 
the  usages  of  war.  Justice  and  fairness  say  that  an  open 
enemy  to  whom  dishonorable  conduct  is  imputed,  has  a 
right  to  demand  a  trial.  If  such  a  demand  can  be  right- 
fully made,  surely  it  cannot  be  rightfully  refused.  It  is  to 
be  hoped  that  the  military  authorities  of  this  country  will 
never  refuse  such  a  demand,  because  there  is  no  act  of 
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Congress  that  authorizes  it.  In  time  of  war  the  law  and 
usage  of  war  authorize  it,  and  they  are  a  part  of  the  law 
of  the  land. 

One  belligerent  may  request  the  other  to  punish  for 
breaches  of  the  laws  of  war,  aud,  regularly,  such  a  request 
should  be  made  before  retaliatory  measures  are  taken. 
Whether  the  laws  of  war  have  been  infringed  or  not,  is  of 
necessity  a  question  to  be  decided  by  the  laws  and  usages 
of  war,  and  is  cognizable  before  a  military  tribunal.  When 
prisoners  of  war  conspire  to  escape  or  are  guilty  of  a  breach 
of  appropriate  and  necessary  rules  of  prison  discipline, 
they  may  be  punished,  but  not  without  trial.  The  com- 
mander who  should  order  every  prisoner  charged  with 
improper  conduct  to  be  shot  or  hung,  would  be  guilty  of 
a  high  offence  against  the  laws  of  war,  and  should  be  pun- 
ished therefor,  after  a  regular  military  trial.  If  the  culprit 
should  be  condemned  and  executed,  the  commander  would 
be  as  free  from  guilt  as  if  the  man  had  been  killed  in 
battle. 

It  is  manifest,  from  what  has  been  said,  that  military 
tribunals  exist  under  and  according  to  the  laws  and  usages 
of  war  in  the  interest  of  justice  and  mercy.  They  are 
established  to  save  human  life,  and  to  prevent  cruelty  as 
far  as  possible.  The  commander  of  an  army  in  time  of 
war  has  the  same  power  to  organize  military  tribunals  and 
execute  their  judgments  that  he  has  to  set  his  squadrons 
in  the  field  and  fight  battles.  His  authority  in  each  case 
is  from  the  law  and  usage  of  war. 

Having  seen  that  there  must  be  military  tribunals  to 
decide  questions  arising  in  time  of  war  betwixt  belligerents 
who  are  open  and  active  enemies,  let  us  next  see  whether 
the*  laws  of  war  do  not  authorize  such  tribunals  to  deter- 
mine the  fate  of  those  who  are  active,  but  secret,  partici- 
pants in  the  hostilities. 

In  Mr.  Wheaton's  Elements  of  International  Law,  he 

says :  "  The  effect  of  a  state  of  war,  lawfully  declared  to 

exist,  is  to  place  all  the  subjects  of  each  belligerent  power 

in  a  state  of  mutual  hostility.    The  usage  of  nations  has 
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modified  this  maxim  by  legalizing  such  acts  of  hostility 
only  as  are  committed  by  those  who  are  authorized  by  the 
express  or  implied  command  of  the  state ;  such  are  the 
regularly  commissioned  naval  and  military  forces  of  the 
nation  and  all  others  called  out  in  its  defence,  or  spontane- 
ously defending  themselves,  in  case  of  necessity,  without 
any  express  authority  for  that  purpose.  Cicero  tells  us  in 
his  offices,  that  by  the  Roman  feudal  law  no  person  could 
lawfully  engage  in  battle  with  the  public  enemy  without 
being  regularly  enrolled,  and  taking  the  military  oath. 
This  was  a  regulation  sanctioned  both  by  policy  and 
religion.  The  horrors  of  war  would  indeed  be  greatly 
aggravated  if  every  individual  of  the  belligerent  states 
were  allowed  to  plunder  and  slay  indiscriminately  the 
enemy's  subjects  without  being  in  any  manner  accountable 
for  his  conduct.  Hence  it  is  that,  in  land  wars,  irregular 
bands  of  marauders  are  liable  to  be  treated  as  lawless  banditti, 
Tiot  entitled  to  the  protection  of  the  mitigated  usages  of  war  as 
practiced  by  civilized  nations."  (Wheaton's  Elements  of  In- 
ternational Law,  p.  406,  3d  edition.) 

In  speaking  upon  the  subject  of  banditti,  Patrick  Henry 
said,  in  the  Virginia  convention,  "  the  honorable  gentle- 
man has  given  you  an  elaborate.account  of  what  he  judges 
tyrannical  legislation,  and  an  ex  post  facto  law— (in  the  case 
of  Josiah  Phillips.)  He  has  misrepresented  the  facte.  That 
man  was  not  executed  by  a  tyrannical  stroke  of  power; 
nor  was  he  a  Socrates ;  he  was  a  fugitive  murderer,  and 
an  outlaw;  a  man  who  commanded  an  infamous  banditti, 
and  at  a  time  when  the  war  was  at  the  most  perilous  stage  he 
committed  the  most  cruel  and  shocking  barbarities;  he 
was  an  enemy  to  the  human  name.  Those  who  declare 
war  against  the  human  race  may  be  struck  out  of  existence 
as  soon  as  apprehended.  He  was  not  executed  according 
to  those  beautiful  legal  ceremonies  which  are  pointed  out 
by  the  laws  in  criminal  cases.  The  enormity  of  Jbis  crimes 
did  not  entitle  him  to  it.  I  am  truly  a  friend  to  legal 
forms  and  methods ;  but,  sir,  the  occasion  warranted  the 
measure.    A  pirate,  an  outlaw,  or  a  common  enemy  to  all 
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mankind,  may  be  put  to  death  at  any  time.  It  is  justified 
by  the  law  of  nature  and  nations.99  (Elliott's  Debates  on 
Federal  Constitution,  vol.  8,  p.  140.) 

No  reader,  not  to  say  student,  of  the  law  of  nations,  can 
doubt  but  that  Mr.  Wheaton  and  Mr.  Henry  have  fairly 
stated  the  laws  of  war.  Let  it  be  constantly  borne  in  mind 
that  they  are  talking  of  the  law  in  a  state  of  war.  These 
banditti  that  spring  up  in  time  of  war  are  respecters  of  no 
law,  human  or  divine,  of  peace  or  of  war ;  are  hostes  humani 
generis,  and  may  be  hunted  down  like  wolves.  Thoroughly 
desperate  and  perfectly  lawless,  no  man  can  be  required  to 
peril  his  life  in  venturing  to  take  them  prisoners — as  pris- 
oners, no  trust  can  be  reposed  in  them.  But  they  are 
occasionally  made  prisoners.  Being  prisoners,  what  is  to 
be  done  with  them?  If  they  are  public  enemies,  assum- 
ing and  exercising  the  right  to  kill,  and  are  not  regularly 
authorized  to  do  so,  they  must  be  apprehended  and  dealt 
with  by  the  military.  No  man  can  doubt  the  right  and 
duty  of  the  military  to  make  prisoners  of  them ;  and  being 
public  enemies,  it  is  the  duty  of  the  military  to  punish 
them  for  any  infraction  of  the  laws  of  war.  But  the  mili- 
tary cannot  ascertain  whether  they  are  guilty  or  not  with- 
out the  aid  of  a  military  tribunal. 

In  all  wars,  and  especially  in  civil  wars,  secret  but  active 
enemies  are  almost  as  numerous  as  open  ones.  That  fact 
has  contributed  to  make  civil  wars  such  scourges  to  the 
countries  in  which  they  rage.  In  nearly  all  foreign  wars 
the  contending  parties  speak  different  languages,  and  have 
different  habits  and  manners ;  but  in  most  civil  wars  that 
is  not  the  case;  hence  there  is  a  security  in  participating 
secretly  in  hostilities  that  induces  many  to  thus  engage. 
War  prosecuted  according  to  the  most  civilized  usage  is 
horrible,  but  its  horrors  are  greatly  aggravated  by  the 
immemorial  habits  of  plunder,  rape,  and  murder  practiced 
by  secret,  but  active  participants.  Certain  laws  and  usages 
have  been  adopted  by  the  civilized  world  in  wars  between 
nations  that  are  not  of  kin  to  one  another,  for  the  purpose 
and  to  the  effect  of  arresting  or  softening  many  of  tlie 
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necessary  cruel  consequences  of  war.  How  strongly  bound 
are  we,  then,  in  the  midst  of  a  great  war,  where  brother 
and  personal  friend  are  fighting  against  brother  and  fjiend, 
to  adopt  and  be  governed  by  those  laws  and  usages. 

A  public  enemy  must  or  should  be  dealt  with  in  all  wars 
by  the  same  laws.     The  fact  that  they  are  public  enemies, 
being  the  same,  they  should  deal  with  each  other  accord- 
ing to  those  laws  of  war  that  are  contemplated  by  the  Con- 
stitution.   Whatever  rules  have  been  adopted  and  prac- 
ticed by  the  civilized  nations  of  the  world  in  war  to  soften 
its  harshness  and  severity,  should  be  adopted  and  practiced 
by  us  in  this  war.     That  the  laws  of  war  authorized  com- 
manders to  create  and  establish  military  commissions, 
courts,  or  tribunals,  for  the  trial  of  offenders  against  the 
laws  of  war,  whether  they  be  active  or  secret  participants  in 
the  hostilities,  cannot  be  denied.     That  the  judgments  of 
such  tribunals  may  have  been  sometimes  harsh,  and  some- 
times even  tyrannical,  does  not  prove  that  they  ought  not  to 
exist,  nor  does  it  prove  that  they  are  not  constituted  in  the 
interest  of  justice  and  mercy.     Considering  the  power  that 
the  laws  of  war  give  over  secret  participants  in  hostilities, 
such  as  banditti,  guerillas,  spies,  &c,  the  position  of  a 
commander  would  be  miserable  indeed  if  he  could  not 
call  to  his  aid  the  judgments  of  such  tribunals ;  he  would 
become  a  mere  butcher  of  men,  without  the  power  to  as- 
certain justice,  and  there  can  be  no  mercy  wherp  there  is 
no  justice.     War  in  its  mildest  form  is  horrible ;  but  take 
away  from  the  contending  armies  the  ability  and  right  to 
organize  what  is  now  known  as  a  Bureau  of  Military 
Justice,  they  would  soon  become  monster  savages,  unre- 
strained by  any  and  all  ideas  of  law  and  justice.     Surely 
no  lover  of  mankind,  no  one  that  respects  law  and  order, 
no  one  that  has  the  instinct  of  justice,  or  that  can  be 
softened  by  mercy,  would,  in  time  of  war,  take  away  from 
the  commanders  the  right  to  organize  military  tribunals 
of  justice,  and  especially  such  tribunals  for  the  protectiop 
of  persons  charged  or  suspected  with  being  secret  foes 
and  participants  in  the  hostilities.    It  would  be  a  miracle 
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if  the  records  and  history  of  this  war  do  not  show  occa- 
sional cases  in  which  those  tribunals  have  erred;  but  they 
will  show  many,  very  many  cases  in  which  human  life 
would  have  been  taken  but  for  the  interposition  and  judg- 
ments of  those  tribunals*  Every  student  of  the  laws  of 
war  must  acknowledge  that  such  tribunals  exert  a  kindly 
and  benign  influence  in  time  of  war.  Impartial  history 
will  record  the  fact  that  the  Bureau  of  Military  Justice, 
regularly  organized  during  this  war,  has  saved  human  life 
and  prevented  human  suffering.  The  greatest  suffering, 
patiently  endured  by  our  soldiers,  and  the  hardest  battles 
gallantly  fought  during  this  protracted  struggle,  are  not 
more  creditable  to  the  American  character  than  the  estab- 
lishment of  this  bureau.  This  people  have  such  an  edu- 
cated and  profound  respect  for  law  and  justice — such  a 
love  of  mercy — that  they  have,  in  the  midst  of  this  greatest 
of  civil  wars,  systematized  and  brought  into  regular  order 
tribunals  that  before  this  war  existed  under  the  law  of  war, 
but  without  general  rule.  To  condemn  the  tribunals  that 
have  been  established  under  this  bureau  is  to  condemn  and 
denounce  the  war  itself;  or,  justifying  the  war,  to  insist  that 
it  shall  be  prosecuted  according  to  the  harshest  rules,  and 
without  the  aid  of  the  laws,  usages,  and  customary  agencies 
for  mitigating  those  rules.  If  such  tribunals  had  not 
existed  before,  under  the  laws  and  usages  of  war,  the 
American  citizen  might  as  proudly  point  to  their  e6tab- 
ment  as  to  our  inimitable  and  inestimable  constitutions.  It 
must  be  constantly  borne  in  mind  that  such  tribunals  and 
such  a  bureau  cannot  exist  except  in  time  of  war,  and  can- 
not then  take  cognizance  of  offenders  or  offences  where 
the  civil  courts  are  open,  except  offenders  and  offences 
against  the  laws  of  war. 

But  it  is  insisted  by  some,  and  doubtless  with  honesty, 
and  with  a  zeal  commensurate  with  their  honesty,  that 
such  military  tribunals  can  have  no  constitutional  exist- 
ence. The  argument  against  their  constitutionality  may 
be  shortly,  and  I  think  fairly,  stated  thus : 

Congress  alone  can  establish  military  or  civil  judicial 
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tribunals.  As  Congress  has  not  established  military  tri- 
bunals, except  such  as  have  been  created  under  the  articles 
of  war,  and  which  articles  are  made  in  pursuance  of  that 
clause  in  the  Constitution  which  gives  to  Congress  the 
power  to  make  rules  for  the  government  of  the  army  and 
navy,  any  other  tribunal  is  and  must  be  plainly  unconsti- 
tutional, and  all  its  acts  void. 

This  objection  thus  stated,  or  stated  in  any  other  way, 
begs  the  question.  It  assumes  that  Congress  alone  can 
establish  military  judicial  tribunals.  Is  that  assumption 
true  ? 

We  have  seen  that  when  war  comes,  the  laws  and  usages 
of  war  come  also,  and  that  during  the  war  they  are  a  p*rt 
of  the  laws  of  the  land.  Under  the  Constitution,  Congress 
may  define  and  punish  offences  against  those  laws,  but  in 
default  of  Congress  defining  those  laws  and  prescribing 
a  punishment  for  their  infraction,  and  the  mode  of  pro- 
ceeding to  ascertain  whether  an  offence  has  been  com- 
mitted, and  what  punishment  is  to  be  inflicted,  the  army 
must  be  governed  by  the  laws  and  usages  of  war  as  under- 
stood and  practiced  by  the  civilized  nations  of  the  world. 
It  has  been  abundantly  shown  that  these  tribunals  are 
constituted  by  the  army  in  the  interest  of  justice  and  mercy, 
and  for  the  purpose  and  to.  the  effect  of  mitigating  the 
horrors  of  war. 

But  it  may  be  insisted  that  though  the  laws  of  war,  being 
a  part  of  the  law  of  nations,  constitute  a  part  of  the  laws 
of  the  land,  that  those  laws  must  be  regarded  as  modified 
so  far  and  whenever  they  come  in  direct  conflict  with  plain 
constitutional  provisions.  The  following  clauses  of  the 
Constitution  are  principally  relied  upon  to  show  the  conflict 
betwixt  the  laws  of  war  and  the  Constitution  : 

"  The  trial  of  all  crimes,  except  in  cases  of  impeachment, 
shall  be  by  the  jury;  and  such  trial  shall  be  held  in  the 
State  where  the  said  crime  shall  shall  have  been  commited; 
but  when  not  committed  within  any  State,  the  trial  shall 
be  at  such  place  or  places  as  the  Congress  may  by  law 
have  directed."    (Art.  Ill  of  the  original  Constitution,  §  2.) 
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"No  person  shall  be  held  to  answer  for  a  capital  or 
"  otherwise  infamous  crime  unless  on  a  presentment  or  in- 
dictment  of  a  grand  jury,  except  in  cases  arising  in  the 
land  or  naval  forces,  or  in  the  militia  when  in  actual  ser- 
vice, in  time  of  war  or  public  danger;  nor  shall  any  person 
be  subject  for  the  same  offence  to  be  twice  put  in  jeopardy 
of  life  or  limb,  nor  shall  be  compelled,  in  any  criminal 
case,  to  be  witness  against  himself,  nor  be  deprived  of 
life,  liberty,  or  property,  without  due  process  of  law;  nor 
shall  private  property  be  taken  for  public  use  without 
just  compensation/9  (Amendments  to  the  Constitution, 
ArtV.) 

"In  all  criminal  prosecutions,  the  accused  shall  enjoy 
*he  right  to  a  speedy  and  public  trial  by  an  impartial  jury 
of  the  State  and  district  wherein  the  crime  shall  have  been 
committed,  which  district  shall  have  been  previously  as- 
certained by  law,  and  be  informed  of  the  nature  and  cause 
of  the  accusation;  to  be  confronted  with  the  witnesses 
against  him,  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor ;  and  to  have  the  assistance  of  coun- 
sel for  his  defence." — (Art.  VI  of  the  amendments  to  the 
Constitution.) 

These  provisions  of  the  Constitution  are  intended  to 
fling  around  the  life,  liberty,  and  property  of  a  citizen 
all  the  guarantees  of  a  jury  trial.  These  constitutional 
guarantees  cannot  be  estimated  too  highly,  or  protected 
too  sacredly.  The  reader  of  history  knows  that  for  many 
weary  ages  the  people  suffered  for  the  want  of  them ;  it 
would  not  only  be  stupidity  but  madness  in  us  not  to 
preserve  them.  No  man  has  a  deeper  conviction  of  their 
value  or  a  more  sincere  desire  to  preserve  and  perpetuate 
them  than  I  have. 

Nevertheless,  these  exalted  and  sacred  provisions  of  the 
Constitution  must  not  be  read  alone  and  by  themselves, 
but  must  be  read  and  taken  in  connection  with  other  pro- 
visions. The  Constitution  was  framed  by  great  men,  men 
of  learning  and  large  experience,  and  it  is  a  wonderful 
monument  of  their  wisdom.    Well  versed  in  the  history 
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of  the  world,  they  knew  that  the  nation  for  which  they, 
were  forming  a  government  would,  unless  all  history  was 
false,  have  wars,  foreign  and  domestic.  Hence  the  gov- 
ernment framed  by  them  is  clothed  with  the  power  to 
make  and  carry  on  war.  As  has  been  shown,  when  war 
comes,  the  laws  of  war  come  with  it.  Infractions  of  the 
laws  of  nations  are  not  denominated  crimes,  but  offences. 
Hence  the  expression  in  the  Constitution  that  "  Congress 
shall  have  power  to  define  and  punish  *  *  offences 
against  the  law  of  nations."  Many  of  the  offences  against 
the  law  of  nations  for  which  a  man  may,  by  the  laws  of  war, 
lose  his  life,  his  liberty,  or  his  property,  are  not  crimes. 
It  is  an  offence  against  the  law  of  nations  to  break  a  law-* 
ful  blockade,  and  for  which  a  forfeiture  of  the  property 
is  the  penalty,  and  yet  the  running  a  blockade  has  never 
been  regarded  a  crime ;  to  hold  communication  or  inter- 
course with  the  enemy  is  a  high  offence  against  the  laws 
of  war,  and  for  which  those  laws  prescribe  punishment, 
and  yet  it  is  not  a  crime;  to  act  as  6py  is  an  offence  against 
the  laws  of  war,  and  the  punishment  for  which  in  all  ages 
has  been  death,  and  yet  it  is  not  a  crime;  to  violate  a  flag 
of  truce  is  an  offence  against  the  laws  of  war,  and  yet 
not  a  crime  of  which  a  civil  court  can  take  cognizance; 
to  unite  with  banditti,  jayhawkers,  guerillas,  or  any 
other  unauthorized  marauders  is  a  high  offence  against 
the  laws  of  war;  the  offence  is  complete  when  the  band  is 
organized  or  joined.  The  atrocities  committed  by  such 
a  band  do  not  constitute  the  offence,  but  make  the 
reasons,  and  sufficient  reasons  they  are,  why  such  banditti 
are  denounced  by  the  laws  of  war.  Some  of  the  offences 
against  the  laws  of  war  are  crimes,  and  some  not.  Because 
they  are  crimes  they  do  not  cease  to  be  offences  against 
those  laws;  nor  because  they  are  not  crimes  or  misde- 
meanors do  they  fail  to  be  offences  against  the  laws  of 
war.  Murder  is  a  crime,  and  the  murderer,  as  such,  must 
be  proceeded  against  in  the  form  and  manner  prescribed 
in  the  Constitution ;  in  committing  the  murder  an  offence 
may  also  have  been  committed  against  the  laws  of  war ; 
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for  that  offence  he  mast  answer  to  the  laws  of  war,  and 
the  tribunals  legalized  by  that  law. 

There  is,  then,  an  apparent  but  no  real  conflict  in  the 
constitutional  provisions.  Offences  against  the  laws  of  war 
must'be  dealt  with  and  punished  under  the  Constitution 
as  the  laws  of  war,  they  being  a  part  of  the  law  of  nations, 
direct;  crimes  must  be  dealt  with  and  punished  as  the 
Constitution,  and  laws  made  in  pursuance  thereof,  may 
direct. 

Congress  has  not  undertaken  to  define  the  code  of  war 
nor  to  punish  offences  against  it.  In  the  case  of  a  spy, 
Congress  has  undertaken  to  say  who  shall  be  deemed  a 
M)y,  and  how  he  shall  be  punished.  But  every  lawyer 
Knows  that  a  spy  was  a  well-known  offender  under  the 
laws  of  war,  and  that  under  and  according  to  those  laws 
he  could  have  been  tried  and  punished  without  an  act  of 
Congress.  This  is  admitted  by  the  act  of  Congress,  when 
it  says  that  he  shall  suffer  death  "  according  to  the  law 
and  usages  of  war."  The  act  is  simply  declaratory  of  the 
law. 

That  portion  of  the  Constitution  which  declares  that  "  no 
person  shall  be  deprived  of  his  life,  liberty,  or  property 
without  due  process  of  law,"  has  such  direct  reference  to* 
and  connection  with,  trials  for  crime  or  criminal  prosecu- 
tions that  comment  upon  it  would  seem  to  be  unnecessary. 
Trials  for  offences  against  the  laws  of  war  are  not  embraced 
or  intended  to  be  embraced  in  those  provisions.  If  this  is 
not  so,  then  every  man  that  kills  another  in  battle  is  a 
murderer,  for  he  deprived  a  "  person  of  life  without  that 
due  process  of  law  "  contemplated  by  this  provision ;  every 
man  who  holds  another  as  a  prisoner  of  war  is  liable  for 
false  imprisonment,  as  he  does  so  without  that  due  process 
of  law  contemplated  by  this  provision  ;  every  soldier  that 
marches  across  a  field  in  battle  array  is  liable  to  an  action 
of  trespass,  because  he  does  it  without  that  same  due  pro- 
cess. The  argument  that  flings  around  offenders  against 
the  laws  of  war  these  guarantees  of  the  Constitution  would 
convict  all  the  soldiers  of  our  army  of  murder ;  no  prison- 
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era  could  be  taken  and  held ;  the  army  could  not  move. 
The  absurd  consequences  that  would  of  necessity  flow 
from  such  an  argument  show  that  it  cannot  be  the  true 
construction — it  cannot  be  what  was  intended  by  the 
framers  of  the  instrument  One  of  the  prime  motives  for 
the  Union  and  a  federal  government  was  to  confer  the 
powers  of  war.  If  any  provisions  of  the  Constitution 
are  so  in  conflict  with  the  power  to  carry  on  war  as  to 
destroy  and  make  it  valueless,  then  the  instrument,  in- 
stead of  being  a  great  and  wise  one,  is  a  miserable  failure, 
a/eJo  de  se. 

If  a  man  should  sue  out  his  writ  of  habeas  corpus,  and 
the  return  shows  that  he  belonged  to  the  army  or  navy, 
and  was  held  to  be  tried  for  some  offernce  against  the 
rules  and  articles  of  war,  the  writ  should  be  dismissed  and 
the  party  remanded  to  answer  to  the  charges.  So  in  time 
of  war,  if  a  man  should  sue  out  a  writ  of  habeas  corpus,  and 
it  is  made  appear  that  he  is  in  the  hands  of  the  military  as 
a  prisoner  of  war,  the  writ  should  be  dismissed  and  the 
prisoner  remanded  to  be  disposed  of  as  the  laws  and  usages 
of  war  require.  If  the  prisoner  be  a  regular  unoffending 
soldier  of  the  opposing  party  to  the  war,  he  should  be 
treated  with  all  the  courtesy  and  kindness  consistent  with 
his  safe  custody ;  if  he  has  offended  against  the  laws  of 
war,  he  should  have  such  trial  and  be  punished  as  the  laws 
of  war  require.  A  spy,  though  a  prisoner  of  war,  may  be 
tried,  condemned,  and  executed  by  a  military  tribunal 
without  a  breach  of  the  Constitution.  A  bushwhacker,  a 
jayhawker,  a  bandit,  a  war  rebel,  an  assassin,  being  public 
enemies,  may  be  tried,  condemned,  and  executed  as 
offenders  against  the  laws  of  war.  The  soldier  that  would 
fail  to  try  a  spy  or  bandit  after  his  capture  would  be  as 
derelict  in  duty  as  if  he  were  to  fail  to  capture  ;  he  is  as 
much  bound  to  try  and  to  execute,  if  guilty,  as  he  is  to 
arrest ;  the  same  law  that  makes  it  his  duty  to  pursue  and 
kill  or  capture  makes  it  his  duty  to  try  according  to  the 
usages  of  war.  The  judge  of  a  civil  court  is  not  more 
strongly  bound  under  the  Constitution  and  the  law  to  try 
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a  criminal  than  is  the  military  to  try  an  offender  against 
the  laws  of  war. 

The  fact  that  the  civil  courts  are  open  does  not  affect 
the  right  of  the  military  tribunal  to  hold  as  a  prisoner  and 
to  try.  The  civil  courts  have  no  more  right  to  prevent 
the  military,  in  time  of  war,  from  trying  an  offender 
against  the  laws  of  war  than  they  have  a  right  to  interfere 
with  and  prevent  a  battle.  A  battle  may  bp  lawfully 
fought  in  the  very  view  and  presence  of  a  court;  so  a  spy, 
a  bandit,  or  other  offender  against  the  law  of  war  may  be 
tried,  and  tried  lawfully,  when  and  where  the  civil  courts 
are  open  and  transacting  the  usual  business. 

The  laws  of  war  authorize  human  life  to  be  taken  with- 
out legal  process,  or  that  legal  process  contemplated  by 
those  provisions  in  the  Constitution  that  are  relied  upon 
to  show  that  military  judicial  tribunals  are  unconstitu- 
tional. Wars  should  be  prosecuted  justly  as  well  as 
bravely.  One  enemy  in  the  power  of  another,  whether 
he  be  an  open  or  a  secret  one,  should  not  be  punished  or 
executed  without  trial.  If  the  question  be  one  concerning 
the  laws  of  war,  he  should  be  tried  by  those  engaged  in 
the  war — they  and  they  only  are  his  peers.  The  military 
must  decide  whether  he  is  or  not  an  active  participant  in 
the  hostilities.  If  he  is  an  active  participant  in  the  hos- 
tilities, it  is  the  duty  of  the  military  to  take  him  a  prisoner 
without  warrant  or  other  judicial  process,  and  dispose  of 
him  as  the  laws  of  war  direct. 

It  is  curious  to  see  one  and  the  same  mind  justify  the 
killing  of  thousands  in  battle  because  it  is  done  according 
to  the  laws  of  war,  and  yet  condemning  that  same  law 
when,  out  of  regard  for  justice,  and  with  the  hope  of  sav- 
ing life,  it  orders  a  military  trial  before  the  enemy  are 
killed.  The  love  of  law,  of  justice,  and  the  wish  to  save 
life  and  suffering,  should  impel  all  good  men  in  time  of 
war  to  uphold  and  sustain  the  existence  and  action  of  such 
tribunals.  The  object  of  such  tribunals  is  obviously  in- 
tended to  save  life,  and  when  their  jurisdiction  is  confined 
to  offences  against  the  laws  of  war,  that  is  their  effect. 
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They  prevent  indiscriminate  slaughter ;  they  prevent  men 
from  being  punished  or  killed  upon  mere  suspicion. 

The  law  of  nations,  which  is  the  result  of  the  experience 
and  wisdom  of  ages,  has  decided  that  jayhawkers,  banditti, 
&c,  are  offenders  against  the  laws  of  nature,  and  of  war, 
and  as  such  amenable  to  the  military.  Our  Constitution 
has  made  those  laws  a  part  of  the  law  of  the  land.  Obe- 
dience to  the  constitution  and  the  law,  then,  requires  that 
the  military  should  do  their  whole  duty ;  they  must  not 
only  meet  and  fight  the  enemies  of  the  country  in  open 
battle,  but  they  must  kill  or  take  the  secret  enemies  of  the 
country,  and  try  and  execute  them  according  to  the  laws 
of  war.  The  civil  tribunals  of  the  country  cannot  right- 
fully interfere  with  the  military  in  the  performance  of 
their  high,  arduous,  and  perilous,  but  lawful  duties.  That 
Booth  and  his  associates  were  secret  active  public  enemies 
no  mind  that  contemplates  the  facts  can  doubt.  The  ex- 
clamation used  by  him  when  he  escaped  from  the  box  on 
to  the  stage,  after  he  had  fired  the  fatal  shot,  sic  semper 
tyranniSy  And  his  dying  message,  "  say  to  my  mother  that  I 
died  for  my  country,"  show  that  he  was  not  an  assassin 
from  private  malice,  but  that  he  acted  as  a  public  foe. 
Such  a  deed  is  expressly  laid  down  by  Vattel,  in  his  work 
on  the  law  of  nations,  as  an  offence  against  the  laws  of 
war,  and  a  great  crime.  "  I  give,  then,  the  name  of  assas- 
sination to  a  treacherous  murder,  whether  the  perpetra- 
tors of  the  deed  be  the  subjects  of  the  party  whom  we 
cause  to  be  assassinated  or  of  our  own  sovereign,  or  that 
it  be  executed  by  any  other  emissary  introducing  himself 
as  a  suppliant,  a  refugee,  or  a  deserter,  or,  in  fine,  as  a 
stranger."     (Vattel,  339.) 

Neither  the  civil  nor  the  military  department  of  the 
government  should  regard  itself  as  wiser  and  better  than 
the  Constitution  and  the  laws  that  exist  under  or  are  made 
in  pursuance  thereof.  Each  department  should,  in  peace 
and  in  war,  confining  itself  to  its  own  proper  sphere  of 
action,  diligently  and  fearlessly  perform  its  legitimate 
functions,  and  in  the  mode  prescribed  by  the  Constitution 
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and  the  law.  Such  obedience  to  and  observance  of  law 
will  maintain  peace  when  it  exists,  alid  will  soonest  relieve 
the  country  from  the  abnormal  state  of  war. 

My  conclusion,  therefore,  is,  that  if  the  persons  who  are 
charged  with  the  assassination  of  the  President  committed 
the  deed  as  public  enemies,  as  I  believe  they  did,  and 
whether  they  did  or  not  is  a  question  to  be  decided  by  the 
tribunal  before  which  they  are*  tried,  they  not  only  can, 
but  ought  to  be  tried  before  a  military  tribunal.  If  the 
persons  charged  have  offended  against  the  laws  of  war,  it 
would  be  as  palpably  wrong  for  the  military  to  hand  them 
over  to  the  civil  courts,  as  it  would  be  wrong  in  a  civil 
court  to  convict  a  man  of  murder  who  had,  in  time  of  war, 
killed  another  in  battle. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

The  President. 


CITIZENSHIP  OP  REBEL  ENEMIES. 

Citizens  of  the  United  States  who  resigned  commissions  in  the  navy  of  the 
United  States  and  entered  the  rebel  service  did  not  lose  their  citizenship 
by  becoming  traitors,  and  if  otherwise  qualified,  are  competent  to  be 
officers  of  vessels  of -the  United  States. 

Attorney  General's  Office, 

August  12, 1865. 
Sir  :  I  have  the  honor  to  say,  in.  reply  to  your  letter  of 
the  7th  instant,  that,  in  my  opinion,  if  the  two  persons  to 
whom  you  refer  as  having  resigned  commissions  in  the 
naval  service  of  the  United  States,  and  accepted  employ- 
ment in  the  rebel  naval  service,  were  born  in  the  United 
States,  or,  if  born  in  a  foreign  country,  were  or  have  been 
naturalized  as  citizens  of  the  United  States,  are,  if  other- 
wise qualified,  competent,  according  to  the  act  of  June  28, 
1864,  to  be  officers  of  vessels  of  the  United  States. 
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If  they  were  citizens  before  they  engaged  in  the  rebel- 
lion they  did  not  lose  their  citizenship  by  becoming  trai- 
tors. They  became  liable  to  suffer  the  pains  and  penalties 
which  the  law  inflicts  upon  convicted  traitors ;  but  I  am 
not  aware  that  forfeiture  of  citizenship  is  one  of  the  pains 
and  penalties. 

Belonging,  as  they  do,  according  to  the  statement  in 
your  letter,  to  certain  classes  of  traitors  who  have  not 
been  pardoned  by  the  President,  they  are  liable,  at  any 
time,  to  be  tried,  convicted,  and  punished  for  their  treason. 
Their  conduct,  and  associations  also,  impressed  upon 
them  the  qualified  character  of  enemies,  but  did  not 
destroy  their  inherent  character  as  citizens,  which,  by  birth 
or  otherwise,  they  acquired. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 


SALES  FOR  DIRECT  TAXES. 

Property  cannot  lawfully  be  sold  for  direct  taxes  while  in  the  custody  of 
the  marshal  under  proceedings  for  confiscation. 

Attorney  General's  Office, 

August  14, 1865. 

Sir  :  I  Have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  2d  of  August,  wherein  you  ask  me : 

1st.  Are  sales  of  property  made  by  direct  tax  commis- 
sioner, under  the  act  of  June  7, 1862,  pending  proceedings 
for  the  confiscation  of  such  property,  null  and  void,  by  rea- 
son of  the  existence  of  the  proceedings  for  confiscations  ? 

2d.  If  such  sales  are  null  and  void,  has  the  Secretary  of 
the  Treasury  any  power  under  the  law  to  order  the  refund- . 
ing  of  the  money  received  for  such  property  at  the  tax 
sales  ? 
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When  proceedings  are  instituted  for  the  confiscation  of 
property,  it.  is  seized  by  the  Government,  and  taken  into 
the  actual  possession  of  the  marshal.  Prima  facie,  it  is 
the  property  of  the  Government,  and  cannot  be  sold  by 
any  other  officer,  whilst  it  is  thus  in  the  marshal's  pos- 
session. A  sale  by  the  tax  commissioner  of  property 
legally  in  the  custody  of  the  Government,  and  which  it 
claims  title  to,  must  therefore  be  null  and  void. 

If  the  money  paid  by  the  purchaser  at  the  tax  sale  has 
gone  into  the  treasury,  it  cannot  be  drawn  out  except  in 
pursuance  of  some  act  of  appropriation. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 


BARROW  COTTON. 

1.  There  is  no  legal  distinction  between  the  case  of  the  cotton  claimed  by 

David  Barrow  and  the  case  of  the  Savannah  cotton. 

2.  The  criterion  of  a  case  of  ** captured  "  property  within  the  meaning  of 

the  act  of  March  12, 1868,  is  the  fact  of  actual  and  hostile  seizure. 

Attorney  General's  Office, 

August  14, 1865, 

Sir  :  I  bave  the  honor  to  acknowledge  the  receipt  of 
yonr  letter  of  the  9th  instant,  transmitting  the  petition 
and  proofs  in  the  matter  of  the  claim  of  David  Barrow  for 
tjie  proceeds  of  the  sale  of  one  hundred  and  eighty-eight 
bales  of  cotton  seized  by  the  United  States  forces,  com- 
manded by  General  Sherman,  in  the  State  of  Mississippi, 
and  requesting  me  to  say  whether  the  claim  is  within  the 
scope  of  the  opinion  which  I  gave  your  Department  recently 
in  the  case  of  the  cotton  captured  at  Savannah. 

The  cotton,  the  proceeds  of  which  you  are  requested  to 
restore  to  Mr.  Barrow,  was  seized  in  August,  1863,  by 
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United  States  troops,  on  a  plantation  belonging  to  the 
claimant  in  Hines  county,  Mississippi.  It  appears  that 
the  claimant  never  resided  on  this  plantation,  and  that  at 
the  time  of  the  seizure,  and  previously  thereto,  he  was 
domiciled  in  Louisiana,  and  engaged  in  the  cultivation  of 
his  plantation  in  that  State..  I  see  no  reason  to  doubt  his 
ownership  of  the  plantation  in  Mississippi,  or  of  the  cotton 
taken  from  it  by  our  troops.  It  appears  that  on  the  17th 
of  September,  1863,  about  a  month  after  the  property  was 
seized,  he  took  an  oath  of  allegiance  to  the  United  States, 
at  Baton  Rouge,  but  it  does  not  appear  that  previously 
to  the  taking  of  the  oath*  he  was  engaged,  in  arms  or 
otherwise,  in  aiding  or  encouraging  the  rebellion.  I  do 
not  mean  to  say  that  I  discover  strong  affirmative  proof 
showing  that  he  never  aided  or  encouraged  the  rebellion, 
but  simply  that  the  evidence  contained  in  the  papers  before 
me  does  not  affirmatively  show  active  disloyalty  on  his 
part.  I  presume  that  he  must  be  accorded  the  benefit  of 
the  doubt.  The  plantation  and  the  cotton  in  question 
seem  to  have  been  in  the  possession  of  his  duly  constituted 
agents  at  the  time  of  the  visit  of  the  forces  under  General 
Sherman.  They  were  present  on  the  plantation  and  in 
the  possession  of  the  cotton,  and  engaged  otherwise  in  the 
discharge  of  their  duties  when  this  seizure  was  made.  I 
do  not  see,  therefore,  that  the  evidence  -before  me  would 
support  an  allegation  that  the  present  cotton  was  "  aban- 
doned" property  in  the  sense  of  the  act  of  July  2, 1864. 

The  cotton  seems  to  have  been  transported  by  the  mili- 
tary persons  who  seized  it  to  Vicksburg,  and  by  them 
shipped  to  a  Treasury  agent  at  Cincinnati,  Ohio,  who  re- 
received  and  sold  it,  pursuant  to  the  statute  of  March  12, 
1863,  and  who  now  holds,  I  presume,  the  proceeds  of  the 
sale. 

This  is  the  outline  of  the  case,  as  it  is  presented  in  the 
papers  before  me,  and  I  must  confess  my  inability  to  per- 
ceive any  legal  distinction  between  the  facts  of  the  present 
case  and  those  of  the  case  of  the  Savannah  cotton,  on  which 
I  have  already  pronounced  my  opinion.    It  is  clearly  a 
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case  of  "  captured  "  property,  withiu  the  meaning  of  the 
act  of  1863,  as  I  endeavored  to  interpret  it  in  my  former 
opinion. 

The  question  is  not  whether  the  property  was  liable  to 
capture  under  the  general  public  law,  or  any  municipal 
law,  but  the  criterion  is  the  fact  of  actual  and  hostile 
seizure.  That  fact  is  as  conspicuous  in  this  case  as  in  the 
case  of  the  cotton  captured  at  Savannah  by  General  Sher- 
man. All  the  affidavits  concur  in  stating  that  the  prop- 
erty was  actually  and  hostilely  seized  and  taken  out  of 
the  possession  of  the  owner  by  a  military  force  operating 
belligerently  in  an  insurrectionary  State.  The  character 
of  the  owner  and  the  quality  of  the  property,  whether 
public  or  private,  whether  surrounded  by  suspicious  cir- 
cumstances or  palpably  free  from  any  cloud  of  suspicion, 
either  as  to  ownership  or  intended  use,  are  circumstances 
which  do  not  legally  enter,  in  my  opinion,  into  the  con- 
sideration of  the  present  question.  The  fact  not  only  ap- 
pears that  the  present  property  was  "  captured,"  in  the 
sense  of  the  statute,  but  also  that  it  came  into  the  custody  of 
a  Treasury  agent,  and  was  sold  by  him  in  that  character. 
The  proceeds  in  his  hands  are,  therefore,  the  proceeds  of 
captured  property,  which  was  "  received  and  collected " 
by  a  duly  authorized  agent  of  the  Treasury,  and  in  respect 
to  the  money  realized  by  the  sale  of  the  property,  the 
mandate  of  the  statute  must  be  obeyed.  The  statutory 
command  is  that  the  proceeds  of  the  sales  of  all  property 
in  this  predicament  "shall  be  paid  into  the  treasury  of  the 
United  States." 

I  am  clear  that  the  present  case  should  be  ruled  by  the 
doctrines  announced  in  my  previous  opinion. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.tHuGH  McCulloch, 

Secretary  of  the  Treasury. 


vol.  xi.— 21  v 
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PROVISIONAL  GOVERNMENT  IN  MISSISSIPPI. 

The  military  authorities  of  the  United  States  in  the  State  of  Mississippi, 
during  the  existence  of  the  provisional  government  therein  established 
by  the  President,  had  authority  to  arrest  and  imprison  a  citizen  for 
crime,  and  hold  him  in  disregard  of  a  writ  of  habeas  corpus  issued  by 
the  judge  of  a  court  appointed  by  the  provisional  governor. 

Attorney  General's  Office, 

August  23, 1865. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  12th  of  August,  together  with  two  letters 
from  the  Hon.  William  L.  Sharkey,  Provisional  Governor 
of  the  State  of  Mississippi,  and  a  copy  of  the  proceedings 
before  D.  O.  Mervine,  Esq.,  judge  of  the  criminal  court  for 
Warren  county,  in  the  State  of  Mississippi. 

The  letters  and  copy  of  the  proceedings  show  that  a 
white  man,  by  the  name  of  Jackson,  killed  a  negro  man  in 
Montgomery  county,  Mississippi,  about  fifty  miles  above 
Vicksburg.  The  military  authorities  at  Vicksburg  sent  up 
a  force,  had  Jackson  arrested,  brought  to  Vicksburg,  and 
imprisoned.  After  advising  with  Governor  Sharkey.  Judge 
Mervine  issued  a  writ  of  habeas  corpus  for  Jackson,  and 
General  Slocum,  the  commander  of  the  department,  refuses 
obedience  to  the  writ.  Mervine  held  his  office  as  judge  by 
the  appointment  of  Governor  Sharkey. 

Governor  Sharkey  complains,  in  his  letter  to  you,  of  this 
conduct  on  the  part  of  the  military,  says  that  there  is  not 
now,  and  has  not  been  since  the  surrender  of  General 
Taylor,  any  armed  opposition  to  the  Government  in  Mis- 
sissippi, and  that  it  is  an  unwarranted  and  unconstitutional 
usurpation  of  power  by  the  military. 

In  order  to  understand  whether  the  complaints  of  the 
governor  are  well  or  ill-founded  we  must  see : 

First,  "^"ith  what  powers  the  provisional  governor  is 
vested;  and, 

Second,  What  are  the  duties  of  the  military  in  tHe  State 
of  Mississippi  ? 

I.  The  President  of  the  United  States,  under  the  autho- 
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rity  in  him  vested  by  the  Constitution  of  the  United  States, 
to  see  that  the  laws  are  faithfully  executed,  and  in  order 
to  carry  out  and  enforce  the  obligations  of  the  United 
States  to  the  people  of  Mississippi,  in  securing  them  in  the 
enjoyment  of  a  republican  form  of  government,  they,  by 
their  effort  at  revolution,  having  deprived  themselves  of 
all  civil  State  government,  appointed  William  L.  Sharkey 
provisional  governor  of  said  State,  making  it  his  duty  at 
the  earliest  practical  period  to  prescribe  such  rules  and 
regulations  as  may  be  necessary  and  proper  for  convening 
a  convention  composed  of  delegates  to  be  chosen  by  that 
portion  of  the  people  of  said  State  who  are  loyal  to  the 
United  States,  for  the  purpose  of  altering  or  amending  the 
constitution  thereof,  and  with  authority  to  exercise  within 
the  limits  of  said  State  all  the  powers  necessary  and  proper 
to  enable  such  loyal  people  of  the  State  of  Mississippi,  to 
restore  said  State  to  its  constitutional  relations  to  the 
Federal  Government,  and  to  present  such  a  republican 
form  of  government  as  will  entitle  the  State  to  the  guaran- 
tee of  the  United  States  therefor,  and  its  people  to  the 
protection  of  the  United  States  against  invasion,  insurrec- 
tion, and  domestic  violence.  The  military  are  required  to 
aid  the  provisional  governor  in  the  performance  of  his  duty 
to  reorganize  the  State  government.  It  will  be  perceived 
that  the  proclamation  and  authority  to  Governor  Starkey 
are  based  upon  the  principle  that  neither  the  Government 
of  the  United  States,  nor  any  department  thereof,  has  the 
constitutional  authority  to  make  a  constitution,  nominate 
a  convention  or  legislature,  or  make  civil  officers  of  any 
kind  for  the  State  of  Mississippi.  By  the  rebellion  and 
treason  of  the  people  of  the  State,  the  State  government 
and  State  officials  had  been  brought  into  direct  antagonism 
to  the  Federal  Government.  By  the  treasonable  rebellion 
of  the  people  of  the  State  of  Mississippi  they  had  destroyed 
their  State  government,  and  placed  the  United  States  in  the 
position  that  the  Federal  Government  was  bound  to  declare 
their  late  State  organization  a  nullity,  and  all  the  State 
officials  as  without  authority.    But  though  the  people  of 
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Mississippi  may  by  treason  against  the  Federal  Government 
destroy  their  own  State  organization,  they  cannot  destroy 
the  right  of  the  loyal  people  of  that  State  to  organize 
and  frame  their  own  State  government.  The  right  of  self 
government  in  a  people  i$  inalienable  and  indestructible. 
So  long  as  the  Constitution  of  the  United  States  remains 
unchanged  by  one  of  the  modes  pointed  out  for  its  amend- 
ment, or  is  not  destroyed  by  violence,  the  right  of  the 
people  of  a  State  to  make  their  own  constitution  and  laws 
and  appoint  their  own  officers  must  be  acknowledged  and 
recognized.  The  Government  of  the  United  States  is  bound 
to  guarantee  to  each  State  a  republican  form  of  govern- 
ment. That  guarantee  cannot  be  fulfilled  except  by  permit- 
ting the  people  to  make  their  own  constitution  republican 
in  form.  Of  course,  the  people  of  a  State  cannot  be  per- 
mitted to  adopt  a  government,  republican  in  form,  but  in 
direct  antagonism  to  the  Government  of  the  United  States. 
Such  antagonism  is  forbidden  by  the  Constitution  of  the 
United  States,  where  it  requires  State  officers  to  take  an 
oath  to  support  the  Constitution  of  the  United  States,  and 
when  it  declares  that  the  Constitution  bf  the  United  States 
and  the  laws  made  in  pursuance  thereof  shall  be  the 
supreme  law  of  the  land. 

The  President  of  the  United  States  having  rightfully 
sent  into  Mississippi  the  armies  of  the  United  States  to 
overcome  and  put  down  the  organized  armed  force  against 
the  Government,  when  that  was  accomplished,  properly 
declared  the  State  to  be  without  civil  government,  and 
appointed  a  provisional  governor,  with  the  simple  and  res- 
tricted power  to  give  the  loyal  people  a  fair  and  full  oppor- 
tunity to  make  their  own  government. 

There  is  an  obvious  and  plain  distinction  betwixt  the 
right  and  duty  to  organize  a  government  and  that  of  ad- 
ministering a  government  already  organized. 

The  President  regarded  it  a  solemn  duty  as  early  as 
possible  to  do  what  he  could  to  afford  to  the  people  an 
opportunity  to  make  their  own  State  government,  and 
with  the  view  of  accomplishing  that  end,  appointed  the 
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provisional  governor.  He  had  no  right  to  create  courts  and 
judges,  and  other  civil  officers  for  that  State,  and  did  not 
assume  to  do  so,  or  to  give  authority  to  the  provisional 
governor  to  do  so.  But  Governor  Sharkey  has,  as  it  ap- 
pears from  his  letters,  appointed  judges  of  State  courts. 
Such  appointments  have  been  made  without  direction 
from  the  Federal  Government,  and,  as  must  be  supposed, 
at  the  instance  of  the  people  of  Mississippi,  the  gov- 
ernor trusting  that  the  convention  which  is  to  assemble 
for  the  purpose  of  making  a  State  government  will  make 
his  acts  legal.  Considering  such  appointment  of  a  judge 
by  the  provisional  governor  as  an  act  suggested  by  the 
necessity  of  the  oase,  and  asked  for  by  the  people  of  the 
State  because  of  the  extremity  in  which  they  find  them- 
selves, the  President  hopes  that  good  will  come,  as,  no 
doubt,  good  was  intended,  by  the  appointment  of  such 
judges.  Yet  the  President  of  the  United  States  cannot 
recognize  such  courts  as  absolutely  legal  and  authoritative, 
and  cannot  order  and  enforce  obedience  to  the  mandates 
of  the  judges  thereof. 

IL  But  lately  the  people  of  Mississippi  were  in  armed 
organized  hostility  against  the  federal  authorities  and  had 
treasonably  usurped  the  State  offices  and  government  in 
aid  of  their  rebellious  purposes.  Prudence  in  reference  to 
an  effort  to  renew  the  late  rebellion,  as  well  as  a  regard 
for  the  peace  and  quiet  of  the  people  of  the  State  of  Mis- 
sissippi, requires  that  the  army  should  not  be  withdrawn 
until  a  civil  government,  republican  in  form,  and  not  an- 
tagonistic to  the  Federal  Government,  is  established. 
During  the  period  in  which  the  people  are  without  a  State 
government  it  is  the  duty  of  the  army  to  keep  the  peace. 
The  peace  cannot  be  kept  without  the  power  to  punish 
for  offences.  The  right  to  punish  is  necessarily  incident 
to  the  duty  to  keep  the  peace.  There  are  now  no  legal 
and  constitutional  administrative  functionaries  of  govern- 
ment in  Mississippi  except  the  army.  The  army  being  in 
Mississippi  for  the  purpose  of  suppressing  the  rebellion, 
must  remain  there  and  keep  the  peace  until  the  loyal  peo- 
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pie  of  that  State  shall  reorganize  their  State  government, 
and  the  United  States,  as  well  as  the  State  of  Mississippi, 
shall  be  able  to  do  by  civil  officers  what  now  can  only  be 
done  by  the  military  authorities  of  the  United  States. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Wm.  H.  Seward, 

Secretary  of  State. 


DISTRIBUTION  OP  RANSOM,  SALVAGE,  AND  BOUNTY 
MONEY. 

The  flag  officer,  fleet  captain,  and  divisional  commanders  of  a  fleet,  are 
respectively  entitled  to  the  same  interest  in  ran  bo  m  money,  salvage, 
and  bounty  money,  accruing  to  any  vessel  of  the  navy,  being  one  of  a 
fleet  or  squadron,  that  they  would  have  in  prize  money  in  a  like  case. 

Attorney  General's  Office, 

August  24, 1865. 

Sir  :  In  your  letter  of  the  17th  of  August,  you  ask  me 
whether,  in  carrying  out  the  provisions  of  the  last  sen- 
tence of  the  11th  section  of  the  "act  to  regulate  prize 
proceedings,"  &c,  approved  June  80, 1864,  the  flag  offi- 
cer, fleet  captain,  and  divisional  commanders,  are  in  my 
opinion  entitled  to  share  in  the  different  distributions 
there  enumerated  ? 

The  sentence  to  which  you  refer  declares  that  "  all  ran- 
som money,  salvage,  bounty,  or  the  proceeds  of  condemned 
property,  accruing  or  awarded  to  any  vessel  of  the  navy, 
shall  be  distributed  and  paid  to  the  officers  and  men  en- 
titled thereto  in  the  same  manner  as  prize  money,  under 
the  direction  of  the  Secretary  of  the  Navy." 

In  distributing  any  money  derived  from  ransom,  salvage, 
bounty,  or  the  proceeds  of  condemned  property,  the 
Secretary  of  the  Navy  must  dispose  of  it  as  though  it  was 
prize  money.  A  doubt  arises  as  to  whether  the  officers 
named  in  your  question  can  share  in  the  money  because 
of  the  language  of  the  act  "accruing  or  awarded  to  any 
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vessel  of  the  navy."  From  these  words  it  might  be  in- 
ferred that  such  moneys  could  only  accrue  and  be  awarded 
to  the  officers  and  men  of  a  single  vessel,  .and,  as  a  conse- 
quence, unless  the  flag  officer,  fleet  captain,  or  commander 
of  a  division  happened  to  be  an  officer  on  that  vessel  thej 
could  not  share  in  the  distribution.  That  inference  is 
removed  by  the  after  part  of  the  sentence,  when  it  says 
that  the  money  "shall  be  distributed  and  paid  to  the 
officers  and  men  entitled  thereto  in  the  same  manner  as 
prize  money."  The  10th  section  of  the  act  prescribes  the 
manner  in  which  prize  money  is  to  be  distributed  when 
the  capture  was  made  by  a  vessel  of  a  fleet  or  a  squadron, 
or  a  single  vessel.  Though  the  money  may  accrue  or  be 
awarded  to  a  "vessel  of  the  navy,"  we  must  look  to  the 
10th  section  to  see  who  is  "entitled"  to  it,  and  for  the 
manner  of  its  distribution. 

It  seems  to  me,  then,  to  be  the  intention  of  the  act  to 
give  to  the  flag  officer,  captain  of  a  fleet,  and  divisional 
commander,  the  same  interest  in  and  share  of  ransom 
money,  salvage,  bounty,  and  proceeds  of  condemned 
property  accruing  or  awarded  to  any  vessel  of  the  navy, 
that  vessel  being  one  of  a  fleet  or  squadron,  as  they  would 
have  in  prize  money  in  a  like  case. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  Gideon  "Welles, 

Secretary  of  the  Navy. 


BIGHT  OF  ABSENT  NAVAL  OFFICERS  TO  PRIZE  MONEY. 

An  officer  of  a  fleet  absent  with  leave  from  the  command  to  which  he  is 
attached,  for  the  purpose  of  attending  to  his  private  affairs,  is  not  enti- 
tled to  share  in  prizes  captured  during  his  absence. 

Attorney  General's  Office, 

August  24, 1865. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  22d  of  August,  in  which  you  ask;  me7 
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"whether  under  the  provisions  of  the  act  to  regulate  prize 
proceedings,"  &c,  approved  June  80, 1864,  "  Commander 
Temple  in  entitled  to  share,  as  fleet  captain  of  the  East 
Gulf  squadron,  in  captures  made  during  the  summer  of 
1864.  Commander  Temple  was,  on  the  12th  of  May, 
1864,  given  leave  to  go  north  for  six  weeks,  with  permis- 
sion to  apply  for  an  extension,  to  attend  his  private  aflairs, 
.  hut  was  authorized  hy  Acting  Rear  Admiral  Bailey,  while 
in  Washington,  to  attend  to  a  certain  duty.  The  leave  of 
Commander  Temple  was  twice  extended  by  the  Depart- 
ment at  his  own  request  and  for  private  reasons,  and  he 
never  rejoined  the  squadron.  He  claims  to  share  under 
the  provision  that  no  officer  or  other  person  absent  on 
duty  shall  be  deprived  of  his  prize  money." 

With  your  letter  I  received  a  letter  from  Commander 
Temple  to  you  of  date  27th  of  June,  1865,  and  a  copy  of 
the  correspondence  under  and  by  which  leave  of  absence 
was  given  to  Commander  Temple. 

The  10th  section  of  the  act  of  June  80, 1864,  declares 
what  officers  and  seamen  shall  be  entitled  to  share  in  prize 
money.  It  is  manifest  from  that  section  that  Congress 
intended  none  to  share  in  the  prize  money  except  officers 
and  men  on  duty  at  tlie  time  of  the  capture.  But  it  is 
properly  provided  that  a  temporary  absence  on  duty  shall 
not  deprive  an  officer  or  other  person  of  the  right  to  share 
in  any  prize  money  to  which  he  would  be  otherwise  enti- 
tled. But  the  person  absent  from  the  vessel  at  the  time 
of  the  capture,  must  show  that  he  was  detailed  for  the 
duty  that  caused  his  temporary  absence.  An  officer  or 
seaman  cannot  obtain  a  lea^ve  of  absence  for  his  own 
private  ends,  and  during  his  absence  claim  a  share  in 
the  prizes  then  made.  Equity  would  say  that  his  fellow 
officers  or  seamen  would  as  well  share  in  the  fortunate 
results  of  his  private  labors,  as  he  to  share  in  the  prizes 
captured  at  their  hazard  and  by  their  courage  and  skill. 

Commander  Temple  was  not  detailed  for  duty  that 
caused  his  absence;  public  interest  did  not  demand  his 
absence  at  the  time  of  the  captures  in  which  he  claims  an 
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interest  It  seems  to  me  very  clear,  that  he  cannot  share 
in  the  captures  made  during  the  summer  of  1864,  and 
when  he  was  absent  on  a  leave  sought  by  himself  and  for 
his  own  private  purposes.  The  fact  that  he  did,  during 
his  absence,  attend  to  a  certain  matter  <tf  business  pertain- 
ing to  the  fleet  at  the  request  or  by  the  orders  of  Acting 
Bear  Admiral  Bailey,  does  not  change  the  case.  He  was 
not  detailed  to  do  that  business,  nor  does  it  appear  that 
the  detail  of  an  officer  from  the  fleet  would  have  been 
necessary  to  have  it  attended  to. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Gideoit  Welles, 

Secretary  of  the  Navy. 


FEES  OP  DISTRICT  ATTORNEY  IN  DISCONTINUED  REVE- 
NUE CASES. 

Where  a  proceeding  in  rem,  under  the  internal  revenue  laws,  is  directed 
to  be  discontinued  on  the  payment  by  the  claimant  of  the  legal  costs 
which  have  accrued,  the  district  attorney  is  not  entitled  to  charge,  under 
the  11th  section  of  the  act  of  March  3, 1863,  two  per  cent,  on  the  value 
of  the  property. 

Attorney  General's  Office, 

September  1,  1865. 

Sir  :  You  requested,  in  your  letter  of  the  5th  ultimo, 
my  opinion  on  the  question  of  the  legality  of  the  commis- 
sion and  fees  respectively  chained  by  the  district  attorney 
and  marshal  of  the  United  States  for  the  northern  district 
of  New  York,  in  a  certain  proceeding  in  rem,  instituted 
for  the  condemnation  of  one  hundred  and  fifty  barrels  of 
high  wines,  seized  for  an  alleged  violation  of  a  provision 
of  the  internal  revenue  law. 

On  the  receipt  of  your  communication  I  requested  the 
district  attorney  to  refer  me  to  the  statute  under  which  the 
respective  charges  were  made  in  this  case ;  and  delayed 
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replying  to  your  question  until  I  received  an  answer  to  ray 
communication  from  the  law  officer  of  the  United  States. 
I  have  his  letter  now  before  me,  and  am  prepared  to  give 
my  opinion  on  the  question  you  present. 

It  seems  that,  after  the  libel  was  filed  in  this  case,  the 
Commissioner  of  Internal  Revenue  determined  to  abandon 
the  proceeding,  and  requested  the  district  attorney  to 
release  the  property  upon  the  claimants  paying  the  legal 
costs  which  had  accrued  in  the  case.  The  district  attor- 
ney claimed  to  be  entitled  to  receive  two  per  cent,  commis- 
sions on  the  supposed  value  of  the  wines,  amounting  to 
$252  26 ;  and  the  marshal  embraced  in  his  bill  of  costs  an 
item  of  commissions  amounting  to  ninety-seven  dollars. 

I  am  of  opinion  that  both  those  charges  were  errone- 
ously made.  Before  the  marshal  was  entitled  to  release 
the  wines  and  abandon  the  custody  of  them,  under  his 
writ,  it  was  necessary  for  the  district  attorney  to  discon- 
tinue the  cause.  When  that  officer  entered  his  discontin- 
uance he  was  entitled,  under  the  act  of  February  26, 1853, 
to  receive  a  fee  of  five  dollars,  and  the  marshal  was  enti- 
tled to  be  paid  the  fee  provided  by  that  statute  for  the 
service  of  the  process  and  the  custody  of  the  property,  but 
neither  of  the  officers  was  entitled  to  charge  or  claim, 
under  the  arrangement  between  the  claimant  and  the  de- 
fendant, commission  upon  the  value,  real  or  supposed,  of 
the  property  proceeded  against. 

There  was  no  settlement  or  compromise  of  the  case,  as 
I  understand  the  facts  stated  in  the  letter  referred  to  me 
by  you.  The  United  States  simply  abandoned  the  prose- 
cution, and  the  district  attorney's  duty  and  function  were 
simply  to  effectuate  the  abandonment,  and  accomplish  the 
restoration  of  the  property,  by  entering  a  discontinuance 
of  the  proceedings.  That  was  the  only  way  in  which  the 
property  could  be  released  from  judicial  custody.  When 
that  service  was  performed  the  district  attorney  was  enti- 
tled to  receive  his  statutory  fee  therefor.  If  there  had 
been  no  agreement  with  the  claimant  for  the  payment  of 
coits,  the  United  States  would  have  been  liable  to  the  dis- 
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trict  attorney  for  the  fee  provided  by  the  act  of  1853,  for 
the  discontinuance  of  a  case.  The  claimant,  under  the 
agreement, 'was  bound  to  pay  no  more  and  no  less  than 
the  amount  of  that  fee.  The  same  remark  may  be  made 
with  reference  to  the  marshal's  bill.  He  should  have  de- 
manded from  the  claimant  only  the  amount  he  would  have 
been  entitled  to  receive,  under  the  act  of  1853,  from  the 
United  States  if  the  case  had  been  abandoned  without  any 
agreement  as  to  the  costs. 

The  district  attorney,  I  learn,  computed  his  fees  accord- 
ing to  the  11th  section  of  the  act  of  March  3, 1863,  (12 
Stats.,  740,)  which  entitles  a  law  officer  of  the  United 
States  to  two  per  centum  on  all  moneys  collected  or  real- 
ized in  any  sui.t  arising  under  the  revenue  laws  in  which 
the  United  States  is  a  party.  I  am  not  able  to  understand 
the  reasoning  by  which  the  case  in  question  could  have 
been  supposed  to  have  been  within  this  act,  or  by  which 
its  terms  can  be  made  to  apply  to  that  case. 

The  district  attorney  was  evidently  laboring  under  & 
very  erroneous  impression  as  to  the  agreement  between 
the  Government  and  the  claimant,  or  with  regard  to  the 
intention  of  the  latter  touching  his  compensation,  when  he 
assimilated  his  charge,  in  the  present  case,  to  the  fee 
allowed  to  a  district  attorney  in  a  revenue  case  in  which 
money  is  collected  and  realized  for  the  United  States. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 
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BIGHTS  OP  BONA  FIDE  HOLDERS  OF  STOLEN  TREASURY 

NOTES. 

An  innocent  holder  of  a  "seven-thirty"  treasury  note,  transferable  by 
delivery,  which  was  stolen  and  transferred  when  past  due,  is  entitled  to 
payment,  as  against  the  party  from  whom  it  was  stolen. 

Attorney  General's  Office, 

September  4, 1865. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  19th  of  August,  in  which  you  state  that 

sundry  seven-thirty  treasury  notes,  payable  to  or 

order,  and  so  transferable  by  delivery,  have  been  pre- 
sented for  redemption  by  the  holders,  but  are  claimed  by 
Brewster,  Sweet  &  Co.,  from  whom  they  were  stolen. 
The  question  of  ownership  is  before  you  for  decision.  In 
order  to  enable  you  to  decide  between  the  conflicting 
claimants,  you  propound  to  me  the  following  questions  for 
my  opinion : 

"  First.  The  notes  were  past  due  when  stolen  and  when 
purchased  by  the  present  holders.  Messrs.  Brewster,  Sweet 
&  Co.,  insist  that,  being  past  due,  the  purchaser  took  them 
subject  to  the  right  of  a  lawful  owner,  who  has  lost  his 
possession  by  a  larceny? 

"  The  holders  insist  that  the  rule  of  law  applicable  to 
over-due  commercial  paper  does  not  apply  to  Government 
securities,  especially  as  this  class  of  securities  was  still 
largely  on  the  market,  and  had  not  in  fact,  as  was  publicly 
known,  been  dishonored.  It  is,  also,  insisted  on  the  part 
of  the  holders  that  the  provision  contained  in  the  3d 
section  of  the  act  of  June  30, 1864,  (Laws  of  1864,  219,)  so 
extended  the  time  of  redemption  as  to  make  the  rule  rela- 
tive to  past-due  securities  inapplicable.  That  act  author- 
ized the  conversion  into  six  per  cent  twenty-year  bonds 
at  any  time  within  three  months  from  the  date  of  notice 
of  redemption  by  the  Secretary  of  the  Treasury,  which 
time  had  not  elapsed?" 

The  only  facts  stated  to  me  are : 

lft.  That  sundry  seven-thirty  treasury  notes,  transfer- 
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able  by  delivery,  have  been  presented  by  the  holders  for 
redemption, 

2d.  That  the  notes  were  stolen  from  Brewster,  Sweet 
&Co. 

3d.  That  they  were  past  due  when  stolen. 

Upon  these  facts  my  opinion  is,  that  the  notes  are  and 
must  be  regarded  as  the  property  of  the  holders. 

The  fact  that  the  notes  had  been  stolen  does  not  destroy 
or,  in  the  slightest  degree,  affect  their  transferable  or  ne- 
gotiable quality.  A  transfer  by  delivery  to  an  innocent 
party  vests  him  with  as  perfect  right  to  the  notes  after  as 
before  the  theft. 

Nor  can  I  see  that  the  fact  of  the  notes  being  past  doe 
when  stolen,  and,  of  course,  when  obtained  by  the  present 
holders,  can  affect  their  title.  A  purchaser  of  dishonored 
and  past  due  negotiable  paper  generally  takes  it  subject  to 
any  equities  that  the  maker  may  have  against  it. 

But  this  is  not  a  question  of  equities  between  the  maker 
and  the  holders,  but  of  ownership  between  claimants.  *  As 
the  fact  that  the  paper  is  due,  or  not  due,  does  not  affect 
the  negotiable  quality  thereof,  it  is  not  perceived  why  the 
papers  being  past  due  should  fling  suspicion  over  the  title 
of  the  holders. 

Be  that  as  it  may,  however,  it  seems  to  me  that  the  legal 
question  arising  out  of  the  facts  stated  is  settled  in  the  case 
of  Murray  vs.  Lardner,  in  the  Supreme  Court  of  the  United 
States,  (2  Wallace,  110.)  The  Court,  speaking  of  negoti- 
able paper,  says:  "Suspicion  of  defect  of  title,  or  the 
knowledge  of  circustances  which  would  excite  suspicion 
in  the  mind  of  a  prudent  man,  or  gross  negligence  on  the 
part  of  the  taker  at  the  time  of  the  transfer,  will  not  de- 
feat his  title.  That  result  can  he  produced  only  by  bad 
faith  on  his  part.  The  burden  of  proof  lies  on  the  person 
who  assails  the  right  claimed  by  the  party  in  possession." 
Bad  faith  cannot  be  imputed  from  the  facts  stated. 

"  Second.  The  notes  were  issued,  and  so  remained  at  the 

date  of  the  larceny,  payable or  order.     On  some  of 

them  Brewster,  Sweet  &  Co.,  endorsed:  'Pay  the  Secre- 
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retary  of  the  Treasury  for  redemption,  Brewster,  Sweet  & 
Co.*  This  indorsement  has  been  extracted,  but  this  fact 
was  unknown  to  the  present  holders  at  the  time  of  the 
purchase  by  them.  An  indorsement  does  not,  I  suppose, 
serve  to  vest  the  title  in  the  indorsee  of  a  security  payable 
to  bearer,  and  transferable  by  delivery,  but  would  be  a 
sufficient  notice  to  a  taker  of  the  rights  of  the  indorsee,  to 
put  him  on  his  guard  and  defeat  his  claim  as  a  purchaser 
in  good  faith  and  without  notice.  But  this  notice  being 
removed  from  the  note,  did  it  still  have  any  effect,  and,  if 
so,  what? 

As  the  facts  stated  in  this  question  do  not  show  bad 
faith  on  the  part  of  the  holders,  they  cannot  affect  the 
ownership  of  the  paper.  The  holders  must  be  regarded 
and  treated  as  the  rightful  owners. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

TAMES  SPEED. 

Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 


NATIONAL  CURRENCY  ACTa 

1.  The  provisions  of  the  National  Currency  Act  of  June  3, 1864,  (13  Stats., 

99,)  and  the  amendatory  act  of  March  3,  1866,  (ibid.,  484,)  authorize 
the  creation  of  banking  associations  without  the  right  to  obtain,  issue, 
and  circulate  notes. 

2.  These  acts,  while  limiting  the  aggregate  amount  of  bank-note  circula- 

tion authorized  thereby,  place  no  restriction,  either  expressly  or  im- 
pliedly, upon  the  aggregate  amount  of  the  capital  of  banks  which 
may  be  organized  thereunfor. 

Attorney  General's  Office, 

September  4,  1865. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  26th  August,  1865,  in  which  you  state 
that  "  the  capital  of  the  national  banks  to  which  certifi- 
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cates,  authorizing  the  commencement  of  banking  business, 
have  been  issued,  amounts  to  a  sum  sufficient  to  absorb 
the  whole  of  the  $300,000,000  of  circulation  authorized  by 
the  law,  if  circulation  should  be  issued  to  the  banks  in 
proportion  to  the  capital  of  each,  and  in  accordance  with 
the  percentage  mentioned  in  the  amendment  to  the  21st 
section  of  the  national  currency  act,  passed  at  the  last 
session  of  Congress. 

"  I  have  now  received  an  application  for  a  bank,  in 
which  the  parties  in  terms  waive  all  claims  to  circulation 
under  the  law  as  it  now  stands,  and  ask  me  to  issue  a  cer- 
tificate authorizing  the  commencement  of  business  upon 
deposit  of  the  requisite  amount  of  United  States  bonds. 
Under  these  circumstances,  I  desire  the  opinion  of  the 
Attorney  General  upon  the  following  questions,  viz : 

"  First.  Whether  I  have  a  right  to  issue  a  certificate, 
authorizing  the  commencement  of  business  to  any  associa- 
tion under  the  existing  relation  of  the  total  capital  of 
national  banks  to  the  limit  fixed  by  law  to  the  national 
bank  note  circulation ;  and 

"  Second.  Whether  or  not,  the  parties  to  an  organiza- 
tion, having  in  their  articles  of  association  and  organiza- 
tion certificate,  waived  any  claim  to  circulation  under  the 
law,  they  would  be  thereby  estopped  from  claiming  such 
circulation  in  the  future." 

The  questions  thus  stated  deeply  concern  the  great 
business  interests  of  the  country,  and  I  must  be  permitted 
to  express  my  regret  that  questions  of  such  moment  to  the 
commercial  community  cannot  promptly  have  the  benefit 
of  a  judicial  and  authoritative  exposition. 

The  act  upon  the  proper  construction  of  which  these 
questions  arise,  is  entitled  "An  act  to  provide  for  a  national 
currency  secured  by  a  pledge  of  United  States  bonds,  and 
to  provide  for  the  circulation  and  redemption  thereof," 
approved  8d  June,  1864. 

The  title  of  an  act  generally  gives  with  greater  or  less 
certainty  the  object  to  be  obtained  by  the  act.  To  find 
out  the  means  or  mode  of  attaining  the  proposed  end,  the 
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body  of  the  act  must  be  looked  to  and  all  its  parts  care- 
fully considered  and  compared  the  one  with  the  other. 

The  act  proposes  to  accomplish  the  desired  object  by 
the  creation  of  banking  associations  or  corporations. 

A  banking  association  may  exist  with  or  without  the 
power  to  issue  circulation.  Banks  without  the  right  to . 
issue  circulation  may  be  necessary  agents  in  providing  a 
national  currency ;  they  prevent  banks  of  issue  becoming 
monopolies,  and  thereby  keep  them  from  the  untrammeled 
and  wild  course  of  business  into  which  monopolists  too 
easily  fall.  I  do  not  think  it  can  be  justly  said  because 
they  are  not  banks  of  circulation  that  therefore  they 
cannot  exist  for  the  purpose  contemplated  by  the  act. 
But  because  banks  of  discount  and  deposit  only  might  be 
important  aids  in  providing  a  sound  and  safe  national 
currency  it  does  not  follow  that  Congress,  by  the  act, 
looked  to  and  intended  to  make  use  of  such  aids.  We 
must  look  carefully  to  the  act,  and  to  all  parts  of  it,  to  see 
whether  Congress  intended  to  create  banks  of  discount, 
deposit,  and  circulation  only,  or  whether  it  also  permits 
the  creation  of  banks  of  deposit  and  discount  without  the 
right  to  issue  circulation.  The  5th  and  6th  sections  of  the 
act  read  as  follows  : 

"  Section  5.  And  be  it  further  enacted,  That  associations 
for  carrying  on  the  business  of  banking  may  be  formed 
by  any  number  of  persons,  not  less  in  any  case  than  five, 
who  shall  enter  into  articles  of  association,  which  shall 
specify  in  general  terms  the  object  for  which  the  association 
is  formed,  and  may  contain  any  other  provisions  not  in- 
consistent with  the  provisions  of  this  act,  which  the  asso- 
ciation may  see  fit  to  adopt  for  the  regulation  of  the 
business  of  the  association  and  the  conduct  of  its  affairs, 
which  said  articles  shall  be  signed  by  the  persons  uniting 
to  form  the  association,  and  a  copy  of  them  forwarded  to 
the  Comptroller  of  the  Currency  to  be  filed  and  preserved 
in  his  office. 

"  Section  6.  And  be  it  further  enacted,  That  the  persons 
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uniting  to  form  such  an,  association  shall,  under  their  hands, 
make  an  organization  certificate,  which  shall  specify, 

"  First.  The  name  assumed  by  such  association,  which 
name  shall  be  subject  to  the  approval  of  the  Comptroller. 

"  Second.  The  place  where  its  operations  of  discount 
and  deposit  are  to  be  carried  on,  designating  the  State, 
territory,  or  district,  and  also  the  particular  county  and 
city,  town  or  village. 

"  Third.  The  amount  of  its  capital  stock,  and  the  num- 
ber of  shares  into  which  the  same  shall  be  divided. 

"  Fourth.  The  names  and  places  of  residence  of  the 
shareholders,  and  number  of  shares  held  by  each  of  them. 

"Fifth.  A  declaration  that  said  certificate  is  made  to 
enable  such  persons  to  avail  themselves  of  the  advantages 
of  this  act." 

It  is  very  clear  that  these  two  sections  do  not  require 
that  all  the  corporations  created  thereunder  shall  be  banks 
of  issue.  On  the  contrary,  the  language  of  these  sections 
is  such  .that,  if  we  look  to  them  alone,  or  rather,  if  the 
language  of  those  sections  is  not  restricted  or  inconsistent 
with  other  portions  of  the  act,  it  is  palpably  within  the 
power  of  the  Comptroller  and  the  corporators  to  determine 
whether  the  bank  shall  be  one  of  issue  or  not.  The  asso- 
ciates may  make  their  banking  powers  as  broad  or  as 
limited  as  they  and  the  Comptroller  may  agree  upon,  pro- 
vided such  powers,  broad  or  limited,  are  not  inconsistent  . 
with  the  provisions  of  the  act 

Let  us  see,  then,  whether  there  are  any  provisions  of  the 
act  inconsistent  with  the  exercise  of  such  power  in  the 
corporations  and  the  Comptroller. 

The  8th  section  of  the  act  makes  the  association  a  body 
corporate  from  the  date  of  the  certificate,  but  prohibits  its 
doing  any  banking  business  until  authorized  by  the  Comp- 
troller of  the  Currency.  The  8th  section  then  proceeds  to 
declare  that  the  "  association  shall  have  power  to  adopt  a 
corporate  seal,  and  shall  have  succession  by  the  name 
designated  in  its  organization  certificate,  for  the  period  of 
twenty  years  from  its  organization,  unless  sooner  dissolved 
vol.  xi.— 22 
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according  to  the  provisions  of  its  articles  of  association,  or 
by  the  act  of  its  shareholders  owning  two-thirds  of  its 
stock,  or  unless  the  franchise  shall  be  forfeited  by  a  viola- 
tion of  this  act ;  by  such  name  it  may  make  contracts,  sue 
and  be  sued,  complain  and  defend,  in  any  court  of  law  or 
equity,  as  fully  as  natural  persons ;  it  "may  elect  or  appoint 
directors,  and  by  its  board  of  directors  appoint  a  president, 
vice-president,  cashier,  and  other  officers,  define  their 
duties,  require  bonds  of  them,  and  fix  the  penalty  thereof, 
dismiss  said  officers,  or  any  of  them,  at  pleasure,  and  ap- 
point others  to  fill  their  places,  and  exercise  under  this 
act  all  such  incidental  powers  as  shall  be  necessary  to 
carry  on  the  business  of  banking,  by  discounting  and  ne- 
gotiating promissory  notes,  drafts,  bills  of  exchange,  and 
other  evidences  of  debt,  by  receiving  deposits,  by  buying 
and  selling  exchange,  coin  and  bullion ;  by  loaning  money 
on  personal  security;  by  obtaining,  issuing,  and  circulating 
notes  according  to  the  provisions  of  this  act ;  and  its  board 
of  directors  shall  also  have  p^wer  to  define  and  regulate 
by  by-laws,  not  inconsistent  with  the  provisions  of  this  act, 
the  manner  in  which  its  stock  shall  be  transferred,  its 
directors  elected  or  appointed,  its  officers  appointed,  its 
property  transferred,  its  general  busiuess  conducted,  and 
all  the  privileges  granted  by  this  act  to  associations  organ- 
ized under  it  shall  be  exercised  and  enjoyed  and  its  usual 
business  shall  be  transacted  at  an  office  or  banking  house 
located  in  the  place  specified  in  its  organization  certificate." 
There  is  ground  for  saying  that  the  word  "banking" 
as  used  in  the  5th  section  of  the  act  is  defined  in  the  8th 
section,  and  that  the  "obtaining,  issuing,  and  drcuLating 
notes"  constitutes  a  part  of  the  banking  business  contem- 
plated in  the  5th  section ;  that  the  associations  organized 
under  the  5th  section,  for  "carrying  on  the  banking  busi- 
ness," must  have  such  banks  as  are  defined  in  the  8th 
section,  and  if  they  carry  on  the  business  so  defined  they 
must  be  banks  of  issue.  At  first  blush,  this  would  seem  to 
be  the  case,  but  it  seems  to  me  that  a  more  careful  reading 
of  the  section  will  not  admit  of  such  an  interpretation. 
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The  recitation  of  the  incidental  powers  necessary  to 
carry  on  the  banking  business,  in  which  recital  is  contained 
the  power  to  "  obtain,  issue,  and  circulate  notes,"  is  rather 
a  limitation  upon  the  ordinary  powers  of  a  general  banking 
business  than  a  definition;  it  is  a  declaration  that  the 
corporations  created,  under  the  act  shall  not  exercise  bank- 
ing powers  other  than  those  enumerated,  and  not  a  declar- 
ation that  the  banks  shall  and  must  have  each  and  all  of 
the  powers  therein  enumerated.  The  incidental  powers 
f  mentioned  in  the  act  can  alone  be  conferred,  and  none 
other;  but  it  is  not  necessary  to  confer  upon  each  bank  all 
the  incidental  powers — all  may  be  given,  or  a  part  only. 
Cannot  the  power  and  right  to  deal  in  coin  or  bullion,  or 
promissory  notes,  or  the  loaning  of  money,  be  withheld  and 
the  other  banking  privileges  conferred?  And  if  these 
powers,  or  any  of  them,  can  be  withheld,  (and  I  do  not  see 
why  they  cannot,)  it  is  also  competent  to  withhold  the 
power  to  obtain,  issue,  and  circulate  notes.  I  lay  no  stress 
upon  the  following  language  of  section  8 :  "  And  all  the 
privileges  granted  by  this  act  to  associations  organized 
under  it,  shall  be  exercised  and  enjoyed,"  because  its 
whole  force  and  effect  result  from  mispunctuation.  With 
proper  punctuation  the  semicolon  would  be  after  the 
word  "  conducted,"  and  then  it  would  read,  "  and  all  the 
privileges  granted  by  this  act  to.  associations  organized 
under  it  shall  be  exercised  and  enjoyed,  and  its  usual 
business  shall  be  transacted  at  an  office  or  banking-house 
located  in  the  place  specified  in  its  organization  certifi- 
cate." Next,  the  21st  section,  as  amended  by  the  act,  ap- 
proved 3d  March,  1865,  would  seem,  upon  a  casual  reading, 
to  favor  the  notion  that  none  but  banks  of  issue  could  be 
created  under  the  act.  If  it  could  not  be  insisted  that  the 
8th  section  limited  or  qualified  the  power  to  create  banking 
corporations,  as  given  in  the  5th  and  6th  sections,  there 
would  be  little  pretence  for  saying  that  the  21st  section 
does.  The  21st  section  certainly  does  not  in  terms  restrict 
or  limit  any  powers  theretofore  declared  in  the  act,  and  it 
is  manifest  that  no  such  purpose  was  intended  by  the  in- 
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trodaction  of  that  section.  It  may  be  contended,  however, 
that  this  section  shows  that  I  have  given  an  improper 
construction  to  the  8th  section.  The  peculiar  language  of 
the  21st  section  shows  that  it  was  impressed  on  the  makers 
of  the  law  that  no  banks  except  banks  of  issue  could  be 
created.    Let  us  consider  this  view. 

The  object  of  the  section  was  to  fix  a  rule  by  which  the 
Comptroller  of  the  Currency  should  be  governed  in  dis- 
tributing circulating  notes  amongst  the  corporations 
created  under  the  act.  It  is  but  fair  to  regard  that  the 
mind  of  the  draftsman  and  of  the  legislature  in  framing  this 
section,  was  chiefly  occupied  in  determining  what  should 
be  the  rule  of  distribution,  and  yet  was  thoughtful  not  to 
interfere  with  the  general  purposes  and  harmony  of  the 
bill.  To  understand  and  rightly  interpret  the  21st  section, 
then,  its  prime  object  should  be  constantly  borne  in  mind, 
and  the  makers  of  it  credited  with  all  proper  care  in  regard 
to  any  interference  with  the  general  powers  and  harmony 
of  the  act. 

The  section  provides,  "That  upon  the  transfer  and 
delivery  of  bonds  to  the  Treasurer,  as  provided  in  the 
foregoing  section,  the  association  making  the  same  shall 
be  entitled  to  receive  from  the  Comptroller  of  the  Currency 
circulating  notes  of  different  denominations,  *  *  *  * 
but  not  exceeding  ninety  per  centum  of  the  amount  of  said 
bonds  at  the  par  value  thereof;  *  *  *  and  the  amount 
of  such  circulating  notes  to  be  furnished  to  each  association 
shall  be  in  proportion  to  its  paid-up  capital,  as  follows,  and 
no  more:  To  each  association  whose  capital  shall  not 
exceed  five  hundred  thousand  dollars,  ninety  per  centum 
of  such  capital ;  to  each  association  whose  capital  exceeds 
five  hundred  thousand  dollars,  but  does  not  exceed  one 
million  dollars,  eighty  per  centum  of  such  capital ;  to  each 
association  whose  capital  exceeds  one  million  dollars, 
seventy-five  per  centum  of  such  capital ;  to  each  associa- 
tion whose  capital  exceeds  three  millions  of  dollars,  sixty 
per  centum  of  such  capital." 

Bearing  it  in  mind  that  this  section  was  introduces  * 
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order  to  give  a  rule  for  the  distribution  of  notes  amongst 
associations,  it  is  easily  understood;  but  cut  loose  from  that 
idea,  and  it  jars  and  conflicts  with  itself  and  with  other  parts 
of  the  statute.  It  conflicts  with  itself  by  permitting,  in  the 
first  part  of  the  section,  an  association  entitled  to  receive 
notes  to  say  what  sum  it  will  receive,  "not  exceeding  ninety 
per  centum  of  the  amount  of  said  bonds  at  the  par  value 
thereof;"  when,  in  the  second  part  thereof,  it  declares  "  the 
amount  of  such  circulating  notes  to  be  furnished  to  each 
association  shall  be  in  proportion  to  its  paid-up  capital." 

Here  there  seems  to  be  a  plain  contradiction,  inasmuch 
as  the  first  branch  of  the  section  leaves  it  discretionary  to 
take,  or  not,  notes  to  the  amount  of  ninety  per  centum  of 
the  bonds  delivered,  and  the  second  is  imperative  that  each 
association  shall  be  furnished  with  notes  in  proportion  to 
its  paid-up  capital,  and  the  second  branch  of  this  section 
would  seem  to  be  in  direct  conflict  with  the  16th  section 
of  the  act,  as  well  as  in  conflict  with  the  first  branch  of  the 
same  section.  The  16th  section  requires  that  each  associ- 
ation shall  constantly  keep  on  deposit  with  the  Treasurer, 
bonds  of  the  United  States  of  value  equal  to  one  third  of 
the  capital  actually  paid  in.  Congress  did  not  intend  to 
interfere  with  that  requirement,  by  making  it  greater  or 
less  by  anything  contained  in  the  21st  section,  and  yet  the 
language  of  the  second  branch  above  quoted  imports 
either  that  bonds  must  be  deposited  of  value  equal  to  the 
whole  capital  paid  in,  or  that  notes  shall  be  furnished  to 
the  associations  upon  paid-up  capital  without  a  deposit  of 
the  bonds.  As  it  is  plain  that  there  was  no  intention  to 
interfere  with  the  provisions  of  the  16th  section  by  any- 
thing contained  in  the  21st  section,  so  it  is  equally  plain 
that  there  was  no  intention  to  limit  or  restrict  the  power 
to  create  a  bank  with  or  without  the  right  to  have  circu- 
lating notes.  Much  of  the  difficulty  in  giving  construction 
to  this  section,  so  as  to  make  it  in  harmony  with  the  other 
parts  of  the  act,  seems  to  me  to  grow  out  of  the  fact  that 
affirmative  words  have  been  used  when  negative  words 
would  have  been  more  apt.    The  rule  to  be  deduced  from 
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the  section  is,  that  no  bank  shall  have  a  right  to  more  than 
ninety  per  centum  in  notes  upon  the  par  value  of  the 
bonds  deposited  with  the  Treasurer,  and  that  in  proportion 
as  the  capital  of  the  bank  increases,  the  per  centum  of  notes 
diminishes ;  the  whole  amount  of  capital  in  either  case 
being  deposited  in  bonds.  A  bank  of  one  hundred  thou- 
sand dollars  can  have  ninety  per  centum  on  the  bonds  in 
circulating  notes,  when  a  bank  of  three  millions  of  dollars 
can  only  have  sixty  per  centum. 

I  have  selected  the  8th  and  21st  sections  of  the  act  as 
those  which  seem  most  directly  to  conflict  with  the  idea 
of  creating  a  bank  without  the  right  to  issue  notes. 
There  are  many  other  passages  in  the  act,  which,  upon  a 
cursory  reading,  favor  the  notion  that  all  the  banks  must 
be  banks  of  issue ;  but  all  those  passages  are  much  easier 
of  explanation  than  those  upon  which  I  have  commented. 
It  might  be,  however,  that,  though  each  particular  passage 
can  be  explained,  the  impression  made  by  the  whole  of 
them,  when  aggregated,  cannot  That  no  conclusion 
against  the  creation  of  banks  of  discount  and  deposit  only 
can  be  drawn  from  the  whole  statute,  seems  clear  for  the 
following  reasons: 

1st.  There  is  a  limitation  upon  the  amount  of  circulating 
notes  that  may  be  issued,  viz,  $300,000,000,  and  no  limi- 
tation upon  the  banking  capital.  When  the  act  contains 
no  limitation  upon  the  amount  of  capital  that  may  be 
incorporated  under  it,  and  there  is  a  limitation  upon  the 
amount  of  circulation,  it  would  seem  to  follow  that  the 
banking  capital  might  be  in  excess  of  the  amount  neces- 
sary to  furnish  the  circulation  up  to  the  prescribed  limit 
It  cannot  be  said,  however,  that  it  necessarily  follows  that 
because  there  is  no  express  limitation  upon  banking  capital 
in  the  act,  there  is  therefore  none  by  implication ;  or  that 
the  limitation  upon  the  issue  of  notes  is  not  itself  a  limi- 
tation upon  the  capital.  But  the  journals  of  Congress 
show  that  there  was  a  direct  proposition  to  put  a  limitation 
upon  the  capital  to  be  incorporated,  as  upon  the  notes  to 
be  issued,  and  it  was  voted  down.     The  Senate  inserted  a 
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limitation  upon  the  capital,  the  House  voted  it  down,  and 
upon  a  committee  of  conference  the  Senate  receded. 
From  the  refusal  to  put  into  the  act  this  direct  proposition 
to  limit  the  capital  to  be  incorporated,  it  is  fairly  to  be 
inferred  that  Congress  did  not  understand  there  was  an 
implied  limitation.  This  statute  is  a  highly  important  one, 
and  this  question  of  limitation  of  capital  one  of  its  most 
important  features,  and  it  would  be  dealing  unfairly  by 
Congress  to  make  them  by  construction  and  implication 
do  that  which  was  directly  refused. 

2d.  The  act  provides  for  the  increase  of  the  capital  of 
associations  from  time  to  time,  when  desired,  and  prescribes 
the  mode  by  which  such  increased  capital  may  be  incor* 
porated.  There  is  no  pretence  for  saying  that  banks  that 
have  been  incorporated  cannot  increase  their  stock  because 
the  full  amount  of  notes  are  in  circulation.  Now,  if  an 
association  already  in  being  can  increase  its  capital  without 
the  right  "to  obtain,  issue  and  circulate  notes"  to  any 
greater  extent  than  existed  before  such  increase,  why 
cannot  new  banks  be  created  without  such  right  ? 

3d.  By  the  7th  section  of  an  act  entitled  "An  act  to 
amend  an  act  entitled  *  An  act  to  provide  internal  revenue 
to  support  the  Government,  to  pay  interest  on  the  public 
debt,  and  for  other  purposes/  approved  June  30, 1864," 
approved  March  3, 1865,  it  is  enacted  that  "  any  existing 
bank  organized  under  the  laws  of  any  State,  having  a 
paid-up  capital  of  not  less  than  seventy-five  thousand 
dollars,  which  shall  apply  before  the  first  day  of  July  next 
for  authority  to  become  a  national  bank,  under  the  act 
entitled  'An  act  to  provide  a  national  currency,  secured 
by  a  pledge  of  United  States  bonds,  and  to  provide  for  the 
circulation  and  redemption  thereof/  approved  June  8, 
1864,  and  shall  comply  with  all  the  requirements  of  said 
act,  shall,  if  such  bank  be  found  by  the  Comptroller  of  the 
Currency  to  be  in  good  standing  and  credit,  receive  such 
authority,  in  preference  to  new  associations  applying  for 
the  same." 

By  the  previous  section  of  the  act,  a  tax  so  heavy  was 
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imposed  on  State  banks  as  would  force  them  to  organize 
under  this  act.  Or,  if  not  an  effort  to  force  them  to  give 
np  their  State  charters,  it  certainly  was  a  very  direct  and 
persuasive  invitation  for  them  to  do  so,  and  to  organize 
under  the  national  currency  act.  This  act  shows  that 
Congress  did  not  regard  that  there  was  any  limitation 
upon  the  amount  of  capital  that  might  be  incorporated  for 
the  banking  business,  and  all  are  invited,  whether  they  are 
banks  of  issue  or  only  banks  of  discount  and  deposit,  to 
give  up  their  State  charter  and  organize  under  this  act. 

I  am  therefore  of  opinion,  that,  although  the  limit  of 
the  currency  is  full,  banks  may  be  created  without  ^he 
right  to  obtain,  issue  and  circulate  notes. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 


LANDS  PURCHASED  BY  THE  UNITED  STATES  AT  DIRECT 
TAX  SALES— JURISDICTION  OP  FREEDMEN'S  BUREAU. 

The  direct  tax  commissioners  are  not  required  to  give  the  Freedmen's 
Bureau  possession  of  any  lands  purchased  for  the  United  States  at  direct 
tax  sales,  which  are  subject  to  redemption  under  the  law,  and  the  Com- 
missioner of  the  Bureau  has  no  authority  to  set  apart  those  lands,  or  any 
of  them,  for  the  uses  mentioned  in  the  statute  of  March  8, 1868. 

Attorney  General's  Office, 

September  6, 1865. 

Sir:  It  is  stated  in  your  letter  of  the  24th  ultimo,  that 
an  officer  of  the  Freedmen's  Bureau  has  made  requisi- 
tion on  the  direct  tax  commissioners  for  South  Carolina 
for  certain  tracts  of  lands  purchased  for  the  United  States 
at  direct  tax  sales,  made  in  pursuance  of  the  statutes  regu- 
lating the  collection  of  direct  taxes  in  insurrection  districts. 
(Acts  June  7, 1862, 12  Stats.,  422;  February  6, 1863,  Ibid 
640;  March  3, 1865, 13  Ibid,  501.) 

The  first  and  most  important  question  stated  for  my 
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consideration,  in  view  of  the  demand  of  this  officer,  is, 
whether  the  tax  commissioners  are  required  to  give  the 
bureau  for  the  relief  of  freedmen  and  refugees  possession 
of  lands  purchased  for  the  United  States  at  tax  sales,  and 
which  are  yet  subject  to  redemption  under  the  statutes 
regulating  the  collection  of  direct  taxes  in  insurrectionary 
districts  ? 

Certainly,  if  such  lands  are  within  the  jurisdiction  of 
the  bureau,  and  may  be  appropriated  by  it  for  assignment 
and  sale  to  persons  of  the  class  over  which  it  exercises 
control,  it  is  the  duty  of  the  tax  commissioners  to  give  that 
bureau  possession  of  the  lands,  when  it  may  require  them 
for  the  purposes  mentioned  in  the  statute  by  which  it  was 
established,  and  which  defines  its  authority  and  duty. 

The  real  question  for  consideration,  therefore,  is,  whether 
the  act  of  March  8, 1863,  does  confer  authority  on  the 
commissioner  to  set  apart  for  the  use  of  refugees  and  freed- 
men, lands  within  an  insurrectionary  State,  which  have 
been  purchased  at  direct  tax  sales  for  the  United  States, 
and  which  are  liable  to  be  redeemed  within  the  time 
limited  by  the  statute  ? 

The  first  remark  I  make  is,  that  I  do  not  see  how  we 
can  hold  that  any  lands  bid  in  by  the  United  States  at 
these  sales  are  liable  to  be  taken  by  the  Freedmen's 
Bureau,  before  the  time  for  their  redemption  has  expired, 
without  assuming  that  Congress  intended,  in  the  case  of 
all  lands  of  this  description  which  that  bureau  might  desire 
to  appropriate,  to  take  away  from  their  owners  the  right 
of  redemption,  absolutely  conferred  upon  and  guaranteed 
to  them  by  the  statute  under  which  their  property  was 
sold. 

The  second  remark  I  make  is,  that  I  do  not  think  that 
such  an  intention  should  be  attributed  to  Congress,  unless 
we  are  constrained  to  adopt  that  view  of  its  meaning  by 
the  imperative  force  of  the  language  employed. 

I  observe,  in  the  third  place,  that  I  do  not  find  in  the 
4th  section  of  the  act  of  March  8, 1863,  which  confers  the 
whole  of  the  jurisdiction  possessed  by  the  Freedmen's 
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Bureau  over  lands  in  insurrectionary  States,  any  words 
which  constrain  me  to  hold  that  Congress  intended  to 
confer  on  that  bureau  the  power  to  annul,  in  the  case  of  all 
lands  in  a  southern  State,  sold  for  direct  taxes  and  bid  in 
by  the  United  States,  which  the  bureau  might  choose  to 
appropriate,  the  right'of  redemption,  which  by  every  stat- 
utory provision  on  the  subject  of  the  collection  of  direct 
taxes  in  these  States,  is  recognized  as  an  equity  vested  in 
the  owners  during  the  time  limited  for  redemption. 

The  three  foregoing  propositions  seem  to  me,  sis  I  am 
at  present  advised,  to  solve  the  present  question.  They 
need  but  few  words  in  their  support.  By  all  the  legisla- 
tion regulating  the  sale  of  property  in  these  States  for 
direct  taxes,  genera],  uniform,  and  just  provision  is  made 
to  enable  owners  of  property  forfeited  for  non-payment  of 
the  taxes  to  redeem  these  lands  from  sale  under  certain 
prescribed  conditions  and  limitations.    . 

The  purchasers  at  the  tax  sales,  whether  private  individ- 
uals or  the  United  States,  take  titles  subject  to  this  equity 
of  the  owners,  and  which  may  be  liable  to  be  defeated 
whenever  the  owners,  or  other  proper  persons,  within  the 
time  limited  by  law,  shall  appear  before  the  respective 
boards  of  tax  commissioners,  and  shall  be  allowed,  on 
compliance  with  the  statutory  conditions,  to  make  redemp- 
tion of  their  property  from  sale. 

Let  us  see  now  what  will  become  of  this  equity  if  the 
Commissioner  of  the  Freedmen's  Bureau  is  authorized  by 
the  statute  of  March  3,  1863,  to  distribute  such  lands 
among  persons  subject  to  his  jurisdiction,  before  the  times 
limited  for  their  redemption  expire. 

Not  more  than  forty  acres  of  land,  set  apart  for  the  use 
of  loyal  refugees  and  freedmen,  the  statute  provides,  may 
be  assigned  to  every  male  of  those  classes  of  persons,  and 
every  person  to  whom  an  assignment  of  land  may  be 
made,  the  statute  declares,  "  shall  be  protected  in  the  use 
and  enjoyment  of  the  land  for  the  term  of  three  years  at  an 
annual  rent"  The  act  further  provides,  that  "at  the  end 
of  said  term,  or  at  any  time  during  said  term,  the  occu- 
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pants  of  any  parcels  so  assigned,  may  purchase  the  land, 
and  receive  such  title  thereto  as  the  United  States  can 
convey,  upon  paying  therefor  tlie  value  of  the  land"  (13 
Stats.,  508.)  For  a  period  of  three  years,  therefore,  the 
assignee  of  any  land  within  the  jurisdiction  of  the  Freed- 
men's Bureau  is  protected  in  its  use  and  enjoyment  against 
all  the  world,  and  at  the  end  of,  or  at  any  time  before  the 
end  of  that  term,  he  is  guaranteed  the  right  of  purchase 
on  paying  for  the  land  assigned  to  him,  its  value.  Any 
one  can  see  that  Congress  could  not  have  intended  that 
such  disposition  should  be  made  of  the  lands  to  which  the 
United  States  may  have  acquired  defeasible  title  under 
direct  tax  sales,  before  the  term  of  redemption  has  passed, 
without  intending  to  abrogate,  whenever,such  land  should 
be  appropriated  by  this  bureau,  every  provision  of  the  law 
touching  its  redemption  from  sale.  I  have  already  re- 
marked that  I  should  require  very  strong  words,  expressive 
of  such  an  intention,  before  I  should  be  inclined  to  hold 
that  it  was  the  design  of  the  legislature  to  work  such  a 
result ;  and  that  the  language  of  the  act  of  1863  does  not 
constrain  me  to  adopt  that  view  of  the  intention  of  Con- 
gress, 

I  have  on  several  occasions,  in  giving  opinions  oh  ques- 
tions arising  out  of  this  Freedmen's  Bureau  act,  deplored 
the  vagueness  and  indefiniteness  which  characterize  the 
language  of  the  statute.  Effect  cannot  be  given  to  the 
literal  import  of  the  words  of  the  4th  section  without  attri- 
buting to  Congress  an  intention  to  place  in  the  power  of 
the  Freedmen's  Bureau,  all  lands  in  the  insurrectionary 
States  which  the  United  States  may  have  at  any  time 
acquired  by  purchase — all  lands  appurtenant  to  the  custom- 
house, mints,  arsenals,  navy-yards  and  wharves,  which 
the  Government  owned  in  the  cities  of  these  States  when 
the  rebellion  broke  out,  and  which  have  come  into  use 
again,  now  the  authority  of  the  Government  is  restored 
throughout  the  South.  Congress,  perhaps,  had  the  power 
to  give  all  such  property  to  loyal  refugees  and  freedmen, 
as  it  had  the  power  to  take  away  from  the  owners  of  land 
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sold  for  direct  taxes,  the  equity  of  redemption.  But  we  are 
not  to  assume  that  Congress  intended  to  exercise  its  power 
in  one  case  or  the  other,  to  the  extent  indicated,  without 
clear  evidence  of  such  a  purpose  on  the  face  of  the  statute. 

I  am  of  opinion  that  the  tax  commissioners  for  an  insur- 
rectionary State  are  not  bound  to  give  the  Freedmen's 
Bureau  possession  of  any  lands  purchased  for  the  United 
States  at  direct  tax  sales,  and  which  are  yet  subject  to 
redemption  under  the  law. 

In  reply  to  your  second  question,  I  remark  that  the 
opinion  just  given  is  intended  to  apply  generally  to  all 
lands  struck  off  to  the  United  States  at  sales  for  direct 
taxes,  whether  purchased  without  reference  to  any  specific 
purpose,  or  bid  in  under  the  direction  of  the  President,  to 
be  used  for  war,  revenue,  charitable,  educational,  or  police 
purposes.  Before  the  periods  for  the  redemption  of  such 
lands  expires,  I  hold  that  the  Commissioner  of  the  Freed- 
men's Bureau  has  no  authority  to  set  them,  or  any  of  them, 
apart  for  the  uses  mentioned  in  the  statute  of  1863. 

I  believe  that  the  opinion  just  expressed  renders  it  un- 
necessary for  me  or  you  to  determine  what  is  intended  to 
be  asked  in  the  third  and  last  question  stated  in  your  letter, 
which  are  copied  from  the  letter  of  the  officer  of  the 
Freedmen's  Bureau  that  suggested  your  communication 
to  me. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  Hugh  McCulloch, 

Secretary  of  the  Treawry. 
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COMPENSATION  OF  COUNSEL  EMPLOYED  BY  THE  GOV- 

EBNMENT. 

In  the  case  of  an  account  for  professional  services  in  the  investigation  of 
the  title  of  land  purchased  by  the  Government,  presented  by  counsel 
employed  to  examine  and  give  an  opinion  on  the  title,  the  proper  crite- 
rion for  determining,  in  the  absence  of  express  contract,  the  reasonable- 
ness of  the  account,  is  the  charge  made  in  cases  of  like  magnitude  by 
lawyers  of  ability  and  reputation,  or,  if  no  such  cases  have  occurred, 
the  amount  which  lawyers  of  learning,  ability  and  reputation,  equal  to 
the  duty,  would  charge  for  similar  services. 

Attorney  General's  Office, 

September  12, 1865. 

Sir  :  In  answer  to  your  question  whether  the  charge  of 
Mr.  Lowrey  of  $9,638  61,  for  professional  advice  and  dis- 
bursements in  the  matter  of  the  title  to  the  custom-house 
property  in  New  York,  is  in  my  opinion  just  and  reason- 
able, I  have  the  honor  to  state  that  I  have  examined  the 
abstract  of  title  submitted  by  Mr.  Lowrey.  The  work 
was  very  thoroughly  and  well  done.  I  have  no  personal 
experience  by  which  I  can  form  an  opinion  as  to  what  it 
would  cost  in  time,  trouble  and  labor,  to  make  such  an 
abstract,  nor  is  there  any  evidence  before  me  in  relation 
thereto.  I  take  it  for  granted,  however,  that  as  to  the 
mere  cost  of  manual  labor  there  can  be  no  room  for  differ- 
ence of  opinion.  The  actual  expenses  are  doubtless  prop- 
erly charged. 

The  real  point  of  difficulty  must  be  upon  that  part  of 
the  charge  which  is  purely  for  professional  services.  I 
practiced  law  in  an  interior  city,  which  is  but  a  village 
compared  to  New  York;  looking  at  the  charge  from  the 
stand  point  of  my  professional  experience,  it  certainly  is 
too  large.  But  to  decide,  or  form  an  opinion,  from  my 
own  practice,  or  anything  that  I  had  known  in  the  field 
of  my  practice,  would  absolutely  be  wrong.  The  matter 
should  be  decided  upon  the  testimony  of  gentlemen  of  the 
legal  profession  engaged  in  that  business  in  New  York. 

Professional  gentlemen  of  New  York  should  be  called 
on  to  state  what  it  is  worth  to  have  such  an  abstract  of 
title  properly  made  and  to  give  a  legal  opinion  thereon. 
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Such  an  inquiry  could  be  answered  either  by  reference  to 
a  customary  rule,  which  must  be  presumed  to  be  known 
to  both  parties,  or  by  a  personal  knowledge  and  estimate 
of  the  value  of  the  services  and  opinion. 

If  a  customary  rule  is  referred  to  and  relied  upon,  it 
must  be  shown  to  be  so  general  and  universal  as  to  have 
been  known  to  both  parties,  or  rather  that  either  party 
could  upon  inquiry  have  been  readily  informed  thereof. 

There  are  two  letters  before  me,  one  from  Benjamin  D. 
Silliman,  Esq.,  and  one  from  Q.  R.  J.  Bowdoin,  Esq.,  both 
gentlemen  of  high  personal  character  and  first  rate  profes- 
sional reputation.  Mr.  Silliman  says  that  he  understands 
the  rule  to  be,  that  the  charge  for  such  an  opinion  is 
generally  one  per  cent.  Mr.  Bowdoin  says  that  the  rule 
varies  according  to  circumstances  from  one  half  to  one 
per  cent.  He  does  not  say  what  the  circumstances 
are  that  vary  the  charge,  whether  the  increase  of  labor, 
or  the  great  or  small  value  of  the  property.  Every  law- 
yer knows  that  the  small  or  great  value  of  the  property 
dotes  not  make  the  title  less  or  more  intricate.  My  own 
"experience  is,  (and  I  suppose  it  is  the  same  with  most 
lawyers,)  that  it  is,  generally,  much  easier  to  trace  and 
ascertain  the  title  to  property  of  great  value  than  that  of 
inconsiderable  value;  persons  owning  property  of  great 
value  look  with  care  to  the  title  and  can  readily  refer 
to  the  muniments,  and  it  is  common  to  be  neglectful  of 
the  title  and  muniments  of  that  which  is  of  little  value. 
Left  then  without  aid  to  say  what  circumstances  vary  the 
charge,  I  would  suppose  that  the  value  of  the  property 
should  do  so;  because  the  labor  is  likely  to  be  less  and 
the  compensation  greater.  Pecuniary  responsibility  often 
becomes  so  great  with  a  lawyer  that  it  amouuts  to  nothing, 
practically;  in  most  cases,  the  lawyer  has  nothing  at  stake 
but  his  professional  reputation.  And  often  his  reputation, 
great  as  it  may  be,  is  staked  in  cases  of  little  importance 
or  value  to  his  client.  I  do  not  mean  to  say  that  because 
a  lawyer's  reputation  is  as  often  at  stake  in  a  small  as  a 
great  cause,  that  he  is  therefore  to  charge  in  them  alike. 
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The  value  of  the  services  in  a  pecuniary  point  of  view  to 
the  client,  may  well  constitute  an  element  in  the  circum- 
stances that  vary  the  charge;  but  that  element  alone  should 
not  be  permitted  to  reduce  the  charge  to  great  inadequacy, 
or  make  enormous  disproportion. 

But  looking  at  the  letters  of  Messrs.  Silliman  and  Bow- 
doin,  I  cannot  say  that  there  is  any  fixed  rule  of  compen- 
sation for  such  services  in  New  York.  Certainly  no  such 
rule,  as  that  the  person  employing  a  lawyer  could  upon 
inquiry  know  what  he  would  have  to  pay  for  such  lawyer's 
services.  It  does  not  appear  that  there  was  any  rule  so 
fixed  and  generally  understood  that  a  lawyer  could  not, 
without  the  loss  of  professional  standing,  have  agreed  to 
do  the  work  for  a  sum  greater  or  less  than  either  one  or 
one  half  of  one  per  cent. 

I  have  not  the  facts  upon  which  I  can  6ay  whether 
lawyers  of  learning,  ability,  and  reputation,  equal  to  the 
duty,  would  not  have  done  the  work  for  a  less  sum.  Mr. 
Bowdoin  says  that  one  per  cent,  should  be  charged  in  this 
case,  because  a  broker  would  get  that  sum.  Such  a  rule 
cannot  be  followed,  because  a  broker's  charge  may  rest 
upon  a  positive  contract,  or  a  usage  that  amounts  to  a  con- 
tract. In  Mr.  Bowdoin's  estimation,  lawyers  should  get 
as  much  as  bfokers,  and  should  make  similar  contracts 
or  establish  a  like  usage.  His  estimate  of  what  lawyers 
should  charge  and  what  should  be  the  usage,  is  a  very 
different  thing  from  what  they  do  charge,  and  what  they 
do  receive  for  their  services. 

Mr.  Silliman's  letter  shows  that  his  idea  of  the  value  of 
the  services  is  controlled  by  the  rule  of  one  per  centum 
upon  the  value,  which  he  regards  as  an  existing  rule  in 
New  York;  whereas  it  has  not  been  satisfactorily  shown 
that  there  is  such  a  usage. 

I  apprehend  that  the  title  to  property  of  such  great 
value,  $1,000,000,  has  been  examined  so  infrequently  that 
no  usage  can  be  shown,  and  probably  very  few  charges  for 
such  services  have  accrued.  If  there  have  been  examina- 
tions of  title  to  property,  in  cases  of  like  value,  or  prox- 
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imately  of  like  value,  what  was  the  charge  made  by 
lawyers  of  ability  and  reputation ;  and  in  the  event  that 
like  cases  cannot  be  cited,  then  what  would  lawyers  of 
learning,  ability,  and  reputation,  equal  to  the  duty,  perform 
the  same  work  for  ?  These  gentlemen  cannot  be  censured 
from  any  facts  before  me.  Of  course,  I  am  not  competent 
to  say,  from  the  want  of  evidence,  whether  the  charge  is 
just  and  reasonable. 

I  have  no  doubt  that  the  gentleman  presenting  this 
charge  considers  it  reasonable  and  fair;  but  you  cannot,  sir, 
pay  out  the  public  money  intrusted  to  you  upon  his  judg- 
ment alone,  nor  can  I  advise  you  to  do  so. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 


TBADE  MARKS. 
State  legislation  on  subject  of  trade-marks  noticed. 

Attorney  Generals  Office, 

September  13, 1865. 

Sir  :  T  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  9th  instant,  stating  that  the  Austrian 
Minister  has  applied  to  your  Department  for  a  copy  of  the 
"  laws  existing  in  the  United  States  for  the  protection  of 
the  marks  of  trade  and  industry,"  and  asking  me  to 
acquaint  you  with  the  date  of  such  laws,  if  any  have  been 
enacted,  in  order  that  you  may  comply  with  the  request 
of  the  minister. 

The  Congress  of  the  United  States  has  never  passed  any 
statute  for  the  preservation  of  the  use  of  names,  marks, 
letters,  or  other  indici®  of  a  tradesman,  by  which  to  pass 
off  goods  to  purchasers,  as  the  manufacture  of  that  trades- 
man, when  they  are  not  so.  Whether  the  legislatures  of 
the  several  States  have  enacted  laws  of  this  character, 
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is  a  question  which  could  only  be  answered  after  a 
careful  examination  of  the  statute  books  of  the  thirty-six 
different  States  composing  the  Federal  Union.  I  know, 
however,  that  in  many  of  the  States  special  statutes  have 
>een  passed  to  protect  the  rights  of  persons  in  respect 
o  trade-marks.  In  Pennsylvania,  by  the  173d  section  of 
the  act  of  31st  March,  1860,  the  forgery  or  counterfeiting 
of  any  representation,  copy,  or  imitation  of  the  private 
stamps,  wrappers,  or  labels  usually  affixed  by  any  mechanic 
or  manufacturer  to,  and  used  by  him  on,  or  in  the  sale  of 
any  goods  or  wares,  with  intent  to  deceive  or  defraud,  is 
a  misdemeanor,  and  the  guilty  party  may  be  punished  by 
fine  and  imprisonment  By  the  same  statute,  having  pos- 
session of  dies,  plates,  engravings,  or  printed  labels  of  the 
foregoing  character,  with  intent  to  use  or  sell  the  same, 
also,  the  vending  of  goods  fraudulently  marked  with  forged 
or  counterfeit  stamps,  are  criminal  acts,  punishable  with 
fine  and  imprisonment. 

These  enactments  of  the  Legislature  of  Pennsylvania 
may  be  found  in  Purdon's  Digest,  by  Stroud  and  Brightly, 
Ed.  of  1857,  pp.  1367, 1368. 

The  provisions  of  the  statutes  of  New  York  on  the  same 
subject  are  substantially  the  same  as  those  of  her  sister 
State,  to  which  I  have  referred.  They  are  contained  in 
vol.  2  of  the  Revised  Statutes  of  the  State  of  New  York, 
1852,  p.  880.  The  statute  there  cited  is  the  act  of  1850, 
ch.  123,  sees.  1,  2,  and  3. 

In  the  State  of  Massachusetts,  the  unauthorized  use  of 
trade-marks  entitles  any  party  aggrieved  to  recover  in  a 
personal  civil  action  all  the  damages  incurred.  The  statu- 
tory provisions  in  that  State  on  this  subject  are  found  in 
ch.  56  of  the  General  Statute  of  Massachusetts,  (1860.) 

The  foregoing  is  a  brief  summary  of  the  written  law  on 
this  subject  by  the  three  more  important  commercial  and 
manufacturing  States  of  the  Union.  Whether  other  and 
later  legislation  than  that  I  have  referred  to  exists  in  those 
States,  I  am  not  aware,  and  have  no  means  of  ascertaining. 

But  without,  and  independently  of,  special  statute  in  all 

vol.  xi.— 23 
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the  States  of  the  Union,  I  believe  there  exists  general  un- 
written law,  which  defines  the  rights  and  duties  of  persons 
in  respect  to  the  use  of  these  indicise  of  trade,  and  under 
which,  a  person  who  may  use  the  marks  by  which  the  goods 
of  another  are  designated,  may  be  liable  to  be  restrained 
from  making  use  of  such  marks,  and  also  to  compensate  the 
party  aggrieved  for  the  damages  he  may  have  sustained. 
The  courts  of  equity  and  of  law  have  frequently  in  most,  if 
not  all,  of  the  States,  upheld  by  their  decisions  the  exclu- 
sive rights  of  parties  owning  trade-marks  to  use  them 
without  interference  on  the  part  of  others. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Wm.  H.  Seward, 

Secretary  of  State.        s 


INTERNAL  REVENUE  TAX  ON  GOVERNMENT  SALES. 

The  98th  section  of  the  Internal  Revenue  Act  of  June  30,  1864,  imposes 
tax  on  sales  at  auction  of  government  property. 

Attorney  General's  Office, 

September  14, 1865. 

Sir  :  You  state  in  your  letter  of  the  9th  instant,  that  the 
commandant  of  the  navy-yard  at  Mound  City  has  asked 
the  Department  whether  "  district  collectors  can  demand 
reveuue  tax  of  government  sales  at  that  yard." 

On  this  question  you  desire  my  opinion. 

I  suppose  the  sales  referred  to  are  sales  at  auction,  and 
the  revenue  tax  mentioned  is  that  imposed  by  the  98th 
section  of  the  act  of  June  30th  1864,  (13  Stats.,  273,)  on 
sales  of  goods,  wares,  and  merchandise  at  auction,  whether 
made  by  an  auctioneer  or  any  other  person. 

The  provision  of  that  section  of  the  statute  to  which  I 
have  referred,  is  as  follows :  "  There  shall  be  levied,  col- 
lected, and  paid  on  all  sales  of  real  estate,  goods,  wares, 
merchandise,  articles,  or  things  at  auction,  a  duty  of  one- 
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fourth  of  one  per  centum  on  the  gross  amount  of  such 
sales;  and  every  auctioneer  or  other  person  maldng  such  sales 
as  aforesaid,  shall  at  the  end  of  each  and  every  month,  or 
within  ten  days  thereafter,  make  a  list  or  return,  &c,  and 
6hall  at  the  same  time,  as  aforesaid,  pay  to  the  collector  or 
deputy  collector  the  amount  of  duty  or  tax  thereupon,  as 
aforesaid." 

I  cannot  doubt  that  under  this  clear  and  explicit  legisla- 
tion every  auctioneer  or  other  person  making  sales  of 
government  property,  must  pay  a  duty  of  one-fourth  of 
one  per  centum  on  the  gross  amount  of  such  sales. 

The  proviso  of  the  section  renders  this  conclusion  still 
more  certain,  for  it  excepts  from  the  general  provision  sales 
by  judicial  or  executive  officers  making  auction  sales  by 
virtue  of  judgments  or  decrees  of  courts,  and  also  public 
sales  made  by  guardians,  executors,  or  administrators,  but 
does  not  except  sales  of  property  belonging  to  the  Govern- 
ment.   JSxpressio  unius  est  exclusio  alterins. 

I  have  no  doubt  that  Congress,  if  its  attention  were 
called  to  this  case,  and  it  were  thought  of  sufficient  im- 
portance, would  except  it  also  from  the  operation  of  the 
general  provisions  of  the  law,  for  when  the  tax  is  paid  on 
sales  of  government  property,  money  is  but  taken  from  the 
treasury  to  be  returned  there  immediately ;  but  so  long  as 
the  law  is  written  as  I  suppose  it  is,  it  must  be  obeyed. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  G.  V.  Fox, 

Acting  Secretary  of  the  Navy. 
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CASE  OF  MBS.  JOHNS. 

The  property  of  that  lady  is  liable  to  confiscation,  unless  relieved  there- 
from by  operation  of  a  pardon  granted  by  the  President. 

Attorney  General's  Office, 

September  14, 1865. 

Sir:  Through  the  Adjutant  General,  by  letter  of  date 
August  28, 1865,  you  inform  me  that  Bishop  Johns,  of 
Virginia,  married  a  widow  owning  an  estate  in  Norfolk  of 
more  than  twenty  thousand  dollars  in  value.  It  is  real 
estate,  and  the  title  is  in  her.  When  the  rebellion  broke 
out  they  resided  in  Norfolk.  Upon  the  capture  of  that 
place  by  the  Federal  forces,  they  fled,  leaving  the  property 
in  the  hands  of  an  agent.  The  property  was  taken  by  the 
United  States  military,  and  is  yet  occupied  by  the  quarter- 
master's department. 

Bishop  Johns  and  his  wife,  after  the  surrender  of  the 
confederate  forces,  returned  to  Norfolk,  took  the  oath  of 
amnesty,  and  now  demand  the  property. 

Upon  these  facts  the  following  questions  are  asked : 

1st.  Should  this  property  be  turned  back  to  Mrs.  Johns, 
or  over  to  the  Freedmen's  Bureau  ? 

2d.  Does  Mrs.  Johns  need  the  President's  pardon? 

3d.  And,  if  so,  and  pardoned,  is  she  then  fully  entitled 
to  her  property  ? 

I.  The  facts  above  stated  Bhow  that  Bishop  and  Mrs. 
Johns  are  traitors.  When  the  rebels,  with  a  treasonable 
intent,  took  possession  of,  and  asserted  and  exercised 
dominion  in  Norfolk,  they  did  not,  as  was  their  duty,  fly 
from  the  place  and  seek  the  protection  of  the  Government; 
but  when  the  Government  sent  forces  there  to  establish  its 
authority,  and  to  give  protection  and  freedom  to  the  loyal 
citizens,  they  fled  with  the  rebels.  Instead  of  rejoicing, 
as  good  and  loyal  citizens  of  the  old  Government,  they 
turned  their  backs  upon  it,  and  gave  to  rebels  and  traitors 
all  the  aid  in  their  power,  which  was  sympathy,  counte- 
nance, and  confidence.      Their  conduct  shows  that  the 
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treasonable  government  of  the  confederacy  had  their  alle- 
giance; and,  as  a  compensation  for  that  allegiance,  they 
looked  to  it  for  protection.  They  are  as  guilty  of  treason 
as  those  who  were  able  and  did  actually  take  up  arms. 

Being  unpardoned  traitors,  of  course  the  military  need 
show  no  favors  in  surrendering  the  property.  But  if  the 
military  has  no  further  use  for  the  property,  it  is  subject 
to  be  proceeded  against  for  confiscation;  and,  if  no  such 
proceeding  is  instituted,  it  will,  of  course,  go  into  the  pos- 
session of  Bishop  and  Mrs.  Johns. 

In  the  act  of  Congress  entitled  "  An  act  in  addition  to 
the  several  acts  concerning  commercial  intercourse  be- 
tween loyal  and  insurrectionary  States,  and  to  provide  for 
the  collection  of  captured  and  abandoned  property,  and 
the  prevention  of  frauds  in  States  declared  in  insurrec- 
tion," approved  July  2, 1864,  it  is  enacted,  "  that  all  prop- 
erty, real  or  personal,  described  in  the  acts  to  which  this 
is  in  addition,  shall  be  regarded  as  abandoned  where  the 
lawful  owners  thereof  shall  be  voluntarily  absent  there- 
from, and  engaged,  either  in  arms  or  otherwise,  in  aiding 
or  encouraging  the  rebellion. " 

Property  cannot  be  regarded  as  abandoned,  according 
to  the  provisions  of  this  act,  unless  the  party  is  voluntarily 
absent  therefrom,  and  engaged,  either  in  arms  or  other- 
wise, in  aiding  or  encouraging  the  rebellion.  That  the 
lawful  owner  has  been  voluntarily  absent,  and  has  been  in 
rebellion,  does  not  make  it  abandoned  property*  The 
lawful  owner  must,  at  the  time  the  property  is  taken,  be 
absent,  and  must  at  that  time  be  actively  engaged  in  the 
rebellion.  Congress  seems  to  have  authorized  the  taking 
of  the  property  of  those  persons  who  had  abandoned  their 
property  and  gone  into  the  rebellion  with  the  hope  of 
being  restored  by  the  power  of  the  rebellion.  The  prop- 
erty of  such  persons  as  should  remain  at  their  homes,  or, 
having  once  fled  and  given  aid  to  the  rebellion,  shall  have 
returned,  (for  it  may  be  that  they  have  abandoned  the 
rebellion,)  cannot  be  taken  as  abandoned. 

As  I  understand  the  facts  of  this  case,  the  property  of 
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Mrs.  Johns  never  has  been,  and  is  not  now,  in  the  posses- 
sion of  the  Government  as  abandoned  property;  it  never 
has  been  in  possession  of  the  Treasury  Department.  It 
was  taken  by  the  military  for  its  own  uses,  and  has  been 
and  is  yet  held  by  the  military  for  its  uses.  Not  having 
been  heretofore  seized  and  held  as  abandoned  property, 
it  cannot  now  be  seized  and  held  as  such,  because  Mrs. 
Johns  is  not  now  voluntarily  absent,  and  is  not  now  en- 
gaged, either  in  arms  or  otherwise,  in  aiding  or  encourag- 
ing the  rebellion.  Neither  the  letter  nor  the  spirit  of  the 
act  justifies  seizures  of  property  as  abandoned,  except  when 
the  lawful  owner  is  engaged  in  actual  hostility  to  the  Gov- 
ernment, and  is  away  from  his  property  for  that  purpose. 

By  the  4th  section  of  the  act  entitled  "  An  act  to  estab- 
lish a  Bureau  for  the  relief  of  Freedmen  and  Refugees," 
approved  March  3,  1865,  it  is  enacted,  "  that  the  commis- 
sioner, under  the  direction'  of  the  President,  shall  have 
authority  to  set  apart  for  the  use  of  loyal  refugees  and 
freedmen,  such  tracts  of  land  within  the  insurrectionary 
States  as  shall  have  been  abandoned." 

When  this  act  is  read  in  connection  with  the  act  of  July 
2, 1864,  (a  part  of  which  has  been  before  quoted,  and  being 
in  pari  materia,  they  should  be  read  together,)  in  my  opin- 
ion, the  President  is  not  endowed  with  the  power  to  take 
possession  of  property  as  abandoned  which  is  now  in  pos- 
session of  the  lawful  owner,  or  where  the  lawful  owner  is 
not  now  in  arms,  or  otherwise  aiding  or  encouraging  the 
rebellion.  The  words  "  shall  have  been  abandoned,"  as 
used  in  the  act  of  the  3d  of  March,  1865,  refer  to  such 
property  as  is  described  in  the  act  of  July  2, 1864.  The 
act  of  March  3  does  not  change  the  description  or  defini- 
tion of  abandoned  property  as  given  in  the  act  of  July  2, 
1864.  It  declares  the  uses  to  which  abandoned  property 
shall  be  applied. 

II.  From  the  facts  stated,  Mrs.  Johns  does  need  the 
pardon  of  the  Government.  Without  such  pardon,  her 
property  is  liable  to  be  seized,  libelled,  and  confiscated,  and 
sold  by  judicial  process. 
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III.  If  pardoned  unconditionally,  she  would  be  restored 
to  all  her  rights  of  property ;  and,  if  pardoned  upon  lawful 
condition,  then  the  conditions  will  show  what  rights  of 
property  are  withheld. 

It  is  also  stated  that  a  Mr.  Chery,  a  resident  of  Ports- 
mouth, went  off  with  the  rebels  from  there;  but  deserted 
them  in  the  fall  of  1862,  and  returned  to  Portsmouth.  He 
is  worth  over  twenty  thousand  dollars.  It  is  asked  whether 
he  should  be  pardoned  before  his  title  to  property  is  good? 

Until  he  is  pardoned  his  property  is  liable  to  be  confis- 
cated. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Edwin  M.  Stanton, 

Secretary  of  War 


ENROLMENT    OF    STEAMBOATS    EMPLOYED    IN    REBEL 

SERVICE. 

Steamboats  owned  by  citizens  of  the  United  States  may  be  enrolled  and 
licensed,  although  they  may  have  been  employed  in  the  rebel  service 
under  papers  issued  by  the  rebel  authorities. 

* 

Attorney  General's  Office. 

October  2, 1865. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  better  of  the  29th  September,  inclosing  a  letter  from 
the  collector  of  customs  at  New  Orleans.  The  collector 
says  that  applications  are  made  to  have  steamboats  enrolled 
and  licensed  that  have  been  under  rebel  authority,  or  been 
actively  engaged  in  the  service  of  the  rebellion ;  in  some 
instances  the  boats  have  had  papers  from  rebel  authority ; 
in  other  instances  the  owners  depend  upon  the  custom- 
house records  to  show  ownership,  which  cannot  be  done, 
as  the  records  have  been  destroyed. 

He  further  says,  that  a  number  of  those  vessels  have 
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been  seized  and  libelled  under  the  act  of  August  6, 1861, 
and  released  by  the  court  upon  bonds. 

You  desire  my  opinion  as  to  the  propriety  of  entertain- 
ing such  applications,  and  permitting  clearances  to  such 
vessels. 

I  do  not  perceive  why  such  vessels  should  not  be  en- 
rolled and  cleared,  if  the  owners  thereof  are  citizens  of  the 
United  States  and  comply  with  all  the  requirements  of  the 
law.  The  question,  whether  they  are  confiscable  or  not, 
is  not  affected  in  any  way  by  the  fact  of  enrolment  or 
clearance ;  and,  in  cases  where  vessels  have  been  bonded, 
the  bond  stands  in  place  of  the  vessel.  The  object  of 
bonding  was  to  have  the  use  of  the  vessel. 

When  the  records,  showing  that  a  vessel  had  been  pre- 
viously enrolled,  have  been  destroyed,  proof  of  that  fact, 
satisfactory  to  the  custom-house  officer,  should  be  made 
before  another  enrolment  is  permitted. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 


DEVLIN'S  ACCOUNT. 

Claim  of  the  counsel  employed  by  the  United  States  in  the  matter  of  the 
extradition  of  the  "St.  Aiban's  raiders,"  for  professional  services,  con- 
sidered. 

Attorney  General's  Office, 

October  2, 1865. 
Sir  :  I  have  tne  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  20th  of  September,  transmitting  there- 
with the  bills  of  B.  Devlin,  Esq.,  of  Montreal,  Canada 
East,  and  H.  H.  Emmons,  Esq.,  of  Detroit,  Michigan,  for 
my  consideration  and  opinion. 
The  bill  of  Mr.  Devlin  is  "for  professional  attendance 
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and  services  rendered  to  the  United  States,  in  support  of 
their  demand  for  the  extradition  of  the  criminals  known 
as  the  'St.  Al ban's  raiders/  said  attendance  and  services 
rendered  in  the  city  of  Montreal,  $15,000  in  gold." 

The  bill  of  Mr.  Devlin  is  sent  to  me  without  voucher  or 
evidence.  I  know  officially  that  certain  persons  known  as 
the  "St.  Alban's  raiders"  were  arrested  in  Canada,  and 
taken  before  the  judicial  authorities  of  that  province  at 
Montreal,  and  the  United  States,  through  your  Depart- 
ment, had  several  counsel  employed  in  Canada  and  from 
the  United  States  to  prosecute  them.  From  your  letter 
and  from  having  seen  a  printed  brief  in  the  case  by  Mr. 
Devlin,  I  know  that  he  was  one  of  the  counsel  employed. 
I  believe  from  historic  information  that  the  prosecution 
was  pendipg  at  intervals  for  several  months,  and  that  it 
assumed  various  shapes;  and  caused  a  good  deal  of  excite- 
ment in  Canada.  At  the  time  of  the  arrest  and  trial  of 
the  raiders,  the  people  of  East  Canada  were  manifesting  a 
wild  and  extravagant  sympathy  for  the  insurgents,  and, 
possibly,  it  required  some  courage  to  meet  and  breast  the 
then  popular  fury  in  Canada.  The  cause,  too,  was  of  great 
interest  in  itself,  being  one  of  international  law,  and  im- 
portant to  our  country  at  that  particular  juncture  in  our 
national  struggle.  I  take  it  for  granted,  that  Mr.  Devlin 
acquitted  himself  to  your  satisfaction  in  the  prosecution. 
I  have  no  possible  means  of  knowing,  as  there  is  no  evi- 
dence before  me  upon  the  subject,  by  what  rule  professional 
gentlemen  in  Canada  charge  their  clients. 

Being  thus  left  without  anything  to  base  an  opinion, 
other  than  my  own  notion  as  to  whether  the  charge  is  too 
great,  I  ought  probably  to  do  no  more  than  say  to  you  I 
do  not  think  you  would  be  warranted  in  paying  it  without 
some  proof  of  its  correctness. 

I  cannot  refrain,  however,  from  saying  that  the  charge 
appears  to  me  to  be  excessive ;  and,  unless  the  average 
fees  for  professional  services  in  Canada  are  very  much 
greater  than  in  the  United  States,  it  will,  I  am  sure,  so 
strike  the  professional  mind  in  the  United  States. 
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This  fee  of  Mr.  Devlin  stands  in  singular  contrast  with 
that  of  Mr.  Emmons,  of  Detroit,  Michigan.  Mr.  Emmons 
aided  in  the  prosecution,  and  seems,  besides,  from  his  bill 
rendered,  to  have  been  active  in  the  preparation  of  the 
cases.  He  left  his  home,  and  was  for  months  gone  to 
Montreal  and  other  places  in  the  discharge  of  his  duty. 
Mr.  Devlin  was  at  his  home,  and  could  not,  in  the  regular 
discharge  of  his  professional  duties,  refuse  a  proper  re- 
tainer in  the  cases.  Mr.  Emmons  charges  $1,500  "  for  his 
professional  services  in  .examination,  preparation,  and 
management  of  the  said  case,  and  auditing  and  examin- 
ing accounts,"  &c.  He  charges  another  fee  of  $3,000,  but 
that  is  for  professional  services  in  the  rendition  cases  and 
the  prosecution  of  the  conspirators  in  Canada.  From  the 
account  of  Mr.  Devlin  as  rendered,  I  do  not  understand 
that  he  had  a  retainer  in  the  rendition  and  conspiracy 
oases.  Unless  the  lawyers  of  Canada  charge  customarily 
very  much  higher  fees  than  in  the  United  States,  Mr. 
Emmons's  charge  is  preposterously  low,  or  Mr.  Devlin's 
enormously  high. 

The  Government  is  willing  and  ever  ready  to  pay  a 
just  and  full  compensation  for  services  rendered,  but  I 
could  not  advise  the  payment  of  Mr.  Devlin's  charge  with- 
out a  full  investigation. 

As  to  the  claim  of  Mr.  Emmons,  it  is  chiefly  made  up 
of  moneys  expended  for  the  use,  and  at  the  request  of,  the 
United  States.  Upon  that  part  of  the  account  you  cannot 
desire  that  I  should  say  anything.  If  any  error  or  inaccu- 
racies exist  in  that,  doubtless,  they  can  and  will  be 
promptly  corrected. 

Being  furnished  with  no  process  of  any  kind,  other  than 
the  account  as  rendered,  and  knowing  nothing  of  the 
services,  iexcept  in  a  very  general  way,  it  may  possibly  be 
wrong  for  me  even  to  express  an  opinion  at  all;  but  think- 
ing it  likely  that  you  desire  nothing  more  from  me  than 
an  opinion  founded  upon  my  own  professional  experience, 
I  would  take  occasion  to  say  that  neither  of  the  two 
charges,  the  one  of  $1,500  for  the  St.  Albau's  raiders,  and 
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the  other  of  $3,000  for  the  rendition  and  conspiracy  cases, 
seems  to  me  out  of  the  way. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Wm.  H.  Seward, 

Secretary  of  State. 


STEINBERGER'S  CLAIM. 

Property  which  was  Bold  to  the  rebel  authorities  and  captured  by  the 
United  States  cannot  be  restored  to  the  former  owner  on  payment  to  the 
Secretary  of  the  Treasury  of  the  consideration  received  from  the  rebel 
government. 

Attorney  General's  Office, 

October  3, 1865. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  30th  September,  1865,  in  which  you  send 
me  a  statement  of  facts  made  by  Miss  Ellen  Steinberger, 
relative  to  the  two  hundred  and  sixty-three  bales  of  cotton, 
in  regard  to  which  I  gave  an  opinion  on  the  day  of 

September,  1865.  You  also  call  my  attention  to  an  en- 
dorsement upon  the  affidavit  of  Mr.  Beirne,  which  I  had 
not  observed.  The  endorsement  is  by  Mr.  Johnson,  Treas- 
ury agent  in  Mississippi. 

From  the  statement  of  the  Treasury  agent,  it  appears 
that  the  two  hundred  and  sixty-three  bales  of  cotton  are 
entered  upon  the  books  of  the  late  insurgents  as  their 
property. 

Miss  Steinberger  says,  that  about  the  1st  of  July,  Mr. 
Johnson,  the  Treasury  agent,  demanded  the  two  hundred 
and  sixty-three  bales  of  cotton,  and  she  refused  to  let  it 
go.  It  was  taken  by  military  force.  She  presumes  that 
the  cotton  is  in  Mr.  Johnson's  possession  as  Treasury 
agent. 
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From  these  facts,  in  addition  to  the  affidavit  of  Mr. 
Beirne,  it  seems  to  me  that  this  cotton  was  as  certainly 
captured  from  the  insurgents  as  were  their  guns  and  other 
warlike  implements.  With  the  consent  of  its  lawful  owner, 
it  had  been  thrown  into  the  common  stock  of  the  insur- 
gents, and  constituted  in  part  the  basis  upon  which  means 
were  raised  with  which  to  sustain  the  rebellion.  Rather 
than  destroy  it  himself,  or  have  it  destroyed  by  others,  he 
gave  to  the  insurgents  absolute  dominioh  over  it,  thereby 
strengthening  their  hands  in  their  treasonable  efforts.  If 
this  cotton  does  not  belong  to  the  Government  by  capture, 
it  has  no  owner,  the  former  owner  having  sold  it,  and 
received  payment.  Now,  that  what  was  taken  in  payment 
turns  out  to  be  worthless,  and  offer  is  made  to  return  the 
consideration  and  take  back  the  cotton.  This  offer  is 
made  upon  the  idea  that  the  United  States  takes,  as  the 
successors  of  the  late  so-called  confederate  government. 
Even  if  the  United  States  did  take  as  such  successors,  the 
offer  comes  too  late.  But  the  United  States  are  not  the 
successors  of  the  late  rebel  government,  and  take  nothing 
as  such.  As  captors,  they  take  all  the  property,  of  every 
kind,  that  the  insurgents  had  accumulated  and  used  as  a 
common  fund.  To  seize,  take,  or  destroy  such  property, 
was  a  part  of  the  duty  of  the  army  under  the  laws  of  war. 
This  cotton  cannot  be  regarded  as  private  property. 

Conceiving  such  to  be  the  law,  I  do  not  think  that  there 
is  power  in  the  Executive  "Department  of  the  Government 
to  give  it  back. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  Wm.  E.  Chandler, 

Acting  Secretary  of  (he  Treasury. 
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BOUNTY  TO  COLORRD  TROOPS. 

The  classes  of  colored  persons  enfranchised  after  April  19, 1861,  by  opera- 
tion of  acts  of  Congress  and  the  emancipation  proclamation,  and  enlisted 
into  the  military  service,  who  are  entitled  to  bounty,  indicated. 

Attorney  General's  Office, 

October  17, 1865, 

Sir:  I  have  considered  the  questions  propounded  by 
the  Second  Comptroller  of  the  Treasury,  in  his  letter  of 
the  20th  ultimo,  which  you  have  referred  to  me,  relative 
to  the  amount  of  bounty  payable  by  law  to  colored  troops 
received  into  the  national  military  service. 

These  questions  are  four  in  number.  They  relate  to  the 
legal  rights,  in  regard  to  bounty,  of  persons  of  color  en- 
listed and  mustered  into  the  military  service  of  the  United 
States,  who  though  slaves  on  the  19th  of  April,  1861,  after- 
wards may  have  become  freemen  by  operation  of  the 
statutes  of  Congress  or  the  President's  proclamation  of 
emancipation. 

The  rights  of  persons  of  color,  free  on  the  19th  of  April, 
1861,  who  were  enlisted  into  our  military  service  as  soldiers 
prior  to  the  passage  of  the  act  of  June  15, 1864,  in  regard  to 
bounty,  were  fully  discussed  and  determined  by  my  learned 
predecessor,  Mr.  Bates.  The  question  was  presented  to 
him  in  consequence  of  the  provision  of  the  4th  section  of 
the  statute  of  1864,  which  required  the  Secretary  of  War 
to  make  payment  to  colored  soldiers  who  were  free  men  on 
the  19* A  day  of  April,  1861,  of  any  amounts  of  pay  and  other 
emoluments  to  which  the  Attorney  General  might  be  of 
opinion  they  were  entitled,  under  the  laws  existing  at  the 
dates  of  their  enlistment,  in  addition  to  the  amounts  they 
had  already  received.  The  question  referred  to  the  Attor- 
ney General  by  the  President  was  specifically  the  one  on 
which  depended  the  due  execution  of  the  act  of  1864. 
He  was  not  requested,  because  the  requirements  of  the 
statute  did  not  render  it  necessary  that  he  should  be,  to 
give  any  opinion  touching  the  legal  rights  in  regard  to 
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pay  and  bounty  of  colored  soldiers  mustered  into  the  service 
prior  to  the  act  of  1864,  who  were  not  free  on  the  19th  of 
April,  1861. 

The  learned  Attorney  General  had  no  difficulty  in  de- 
termining the  point  submitted  to  him.  He  gave  his  opinion 
unhesitatingly,  that  persons  of  color  who  were  free  on  the 
day  that  has  been  mentioned,  and  who  were  mustered  into 
the  military  service  before  the  passage  of  the  statute  of 
1864,  were  entitled,  by  the  laws  in  force  at  the  times  of 
their  enlistment,  to  receive  the  same  pay  and  other  emolu- 
ments, as,  under  those  laws,  were  received  by  other  soldiers 
of  the  same  branch  and  of  like  arms  of  the  service.  In 
the  reasoning  and  in  the  conclusion  contained  in  the  opinion 
of  Mr.  Bates,  I  fully  concur. 

But  that  opinion  does  not  embrace,  as  has  been  seen, 
the  cases  of  many  classes  of  colored  persons  who  have 
become  soldiers  of  the  United  States. 

By  far  the  larger  number  of  our  colored  troops,  I  believe, 
is  composed  of  men  who  were  in  the  condition  of  slaves  on 
the  day  of  the  massacre  of  Union  volunteers  in  Baltimore, 
(the  19th  of  April,  1861,)  and  the  legal  rights  of  certain 
classes  of  these  soldiers  in  regard  to  bounty,  I  am  requested 
by  you  to  consider  and  define.  It  is  with  pride  and  satis- 
faction that  I  recall  the  legislation  which  gave  freedom  to 
many  of  these  colored  soldiers  of  the  Republic.  The  title 
of  some  of  them  to  liberty  is  derived  under  the  provisions 
of  the  9th  and  10th  sections  of  the  act  of  June  17,  1862, 
commonly  styled  the  "  Confiscation  act."  (12  Stats.,  591.) 
By  the  9th  section  of  that  statute,  every  slave  of  a  disloyal 
man  escaping  from  his  master  and  taking  refuge  within 
the  lines  of  our  army;  every  slave  deserted  by  such  owner 
and  coming  under  the  control  of  this  Government;  and, 
finally,  every  slave  of  a  treasonable  master  being  within 
any  place  occupied  by  rebel  forces,  and  afterwards  occu- 
pied by  Union  troops,  was  declared  "forever  free  "  of  his 
servitude.  And  the  wojd  of  the  nation  was  pledged  that 
he  should  not  be  again  held  as  a  slave.  By  the  10th' 
section  of  that  statute,  no  fugitive  escaping  from  slavery 
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into  any  State  or  Territory,  or  into  the  District  of  Colum- 
bia, was  liable  "  to  be  delivered  up,  or  in  any  way  impaired  or 
hindered  of  his  liberty,  except  for  crime,9'  unless  claimed  by  a 
person  who  has  not  "borne  arms  against  the  United  States  in 
the  present  rebellion,  nor  in  any  way  given  aid  and  comfort 
thereto."  Before  such  a  claim  had  been  asserted  and  estab- 
lished in  the  case  of  a  fugitive  from  slavery  within  any  State 
or  Territory,  or  within  the  District  of  Columbia,  I  should 
hold  the  party  entirely  competent  to  make  a  valid  contract 
of  enlistment  under  the  status  of  a  free  man.  The  guar- 
antee of  the  statute  was,  that  such  person  should  not  be 
"  in  any  way  impaired  or  hindered  of  his  liberty." 

It  seems  to  me  that,  upon  principle  and  independently 
of  the  provisions  of  the  confiscation  act,  slaves  fleeing  from 
the  lfebellion  became  free. 

Slavery  is  but  a  relation  of  society  by  which  one  man 
owes  service  to  another,  either  for  a  specified  time,  or  for 
life.  That  relation  of  man  to  man  did  not  absolve  either 
from  his  obligations  and  duties  to  the  Government.  The 
obligations  of  the  slave  to  the  Government  are  direct  and 
binding,  and  the  master  cannot  shield  or  protect  him 
against  responsibility  to  the  law.  The  slave  cannot  com- 
mit rape,  arson,  or  murder,  and  justify  the  act  as  having 
been  done  at  the  bidding  of  his  master;  much  less  can  he 
be  guilty  of  the  more  heinous  crime  of  treason,  the  parent 
of  all-  the  sins,  suffering,  and  wrongs  of  this  bloody  war, 
and  justify  the  deed  because  commanded  to  do  so  by  hu 
owner.  No  society  or  government  can  exist  and  permit 
one  man  to  intervene  between  it  and  its  power  over  other 
men.  The  Government  must  look  to  and  rely  upon  the 
loyalty,  fidelity,  and  good  conduct  of  each  and  all  the 
persons  of  which  it  is  composed.  Whether  young  or  old, 
male  or  female,  bond  or  free,  black  or  white,  each,  in  his 
place  or  station,  enjoys  the  protection  of  the  Government, 
and  for  that  protection  each  owes  allegiance  to  the  Gov- 
ernment, and  that  allegiance  places  each  and  all  under  the 
obligation,  upon  the  breaking  out  of  a  rebellion  or  insur- 
rection, which  aims  at  the  destruction  of  the  Government, 
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to  escape  from  the  dominion  of  the  insurgents  and  seek 
the  protection  of,  and  render  all  the  aid  in  their  power  to, 
the  true  Government.  The  master's  right  to  and  domin- 
ion over  his  slave  must,  of  necessity,  be  subordinate  to  this 
duty.  The  performance  of  this  higher  duty  of  allegiance 
by  the  slave  is  inconsistent  with  the  relation  of  master  and 
slave.  A  man  cannot  serve  two  masters.  The  law  is  the 
great  master  of  all.  To  it,  if  the  master  becomes  a  traitor, 
and  the  slave  remains,  according  to  duty,  loyal,  the  relation 
of  master  and  slave  is  severed.  This  must  be  so,  or  that 
principle  of  law  which  demands  loyalty  from  all,  whether 
bond  or  free,  and  which  forbids  the  slave  from  shielding 
himself  from  punishment  for  crime,  because  of  the  orders 
of  his  master,  is  false.  The  allegiance  of  the  man  who  is 
a  slave  makes  it  his  duty  to  become  the  enemy  of  the  man 
who  was  his  master  when  the  master  becomes  a  traitor. 
The  loyal  slave  man  must  withdraw  himself  from  the 
power  and  control  of  the  enemies  of  the  Government,  and 
resist,  and  if  need  be,  fight  his  traitor  master.  That  power 
of  the  master  once  broken  must  remain  severed  forever. 
Once  free,  always  free,  is  a  principle  too  well  established 
to  be  questioned.  Nor  is  this  duty  of  the  slave  to  abandon 
his  master  for  the  sake  of  his  government  like  unto  the 
right  to  protect  himself  against  a  murderous  assault  of  his 
master.  The  right  to  protect  himself  against  individual 
attack  endangering  his  life  is  personal ;  the  duty  of  up- 
holding and  sustaining  the  government  is  an  obligation  to 
society,  and  one  which  society  may  demand  and  coerce 
him  to  perform.  If  the  law  compels  him  to  be  and  act  as 
the  mortal  enemy  of  his  master,  surely  the  law  will  not, 
cannot  be  so  unreasonable  and  unjust  as  to  return  him  to 
the  dominion  and  place  him  in  the  power  of  that  master 
again.  It  would  be  worse  than  confiding  the  lamb  to  the 
wolf.  Sound  policy  and  a  speedy  pacification  of  the 
country  accord  with  these  principles.  Men  who  have 
fought  each  other  bravely  can  never  be  at  peace,  except 
the  settlement  be  upon  terms  at  least  proximately  equal 
and  just.    Perfect  justice  and  absolute  equality  cannot  be 
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expected  in  this  world,  but  palpable  injustice  and  inequality 
can  be  avoided. 

In  every  aspect  of  the  question,  then,  the  slaves  of  dis- 
loyal men  were  bound  by  their  higher  allegiance  to  the 
Government,  to  abandon  their  masters  and  become  their 
enemies ;  such  antagonism  and  hostility  severed  the  rela- 
tion of  master  and  slave,  and  the  slave  became  a  free  man. 

Again,  all  persons  held  as  slaves  within  the  States  and 
parts  of  States  designated  in  the  President's  proclamation 
of  emancipation,  were  by  that  immortal  edict  declared 
free.  On  the  day  of  the  date  of  the  proclamation  those 
persons  became,  and  henceforward  have  continued  to  be, 
free  men. 

All  persons  of  color  once  held  as  slaves,  and  made  free 
by  the  statutory  provisions  to  which  I  have  referred,  or 
by  the  President's  proclamation  of  January  1, 1863,  were 
equally  qualified  to  become  volunteer  soldiers,  and  com- 
petent to  enter  into  valid  contracts  of  enlistment  in  the 
national  military  service.  On  the  instant  they  were  under 
the  conditions  upon  which  the  statutes  or  the  proclamation 
acted,  their  status  was  changed.  They  ceased  to  be  slaves. 
They  became,  to  all  intents  and  purposes  whatever,  free 
men.  The  statutes  in  force  at  the  time  of  their  enlistment, 
and  which  prescribed  the  qualifications  of  volunteers,  con- 
tained no  prohibition  against  the  enlistment  of  men  who 
might  have  once  been  in  the  condition  of  slaves.  Congress 
had  wisely  not  undertaken  to  measure  a  man's  worthiness 
to  serve  the  country  in  the  field  by  the  date  of  his  becom- 
ing free.  Those  who  were  released  by  operation  of  law 
from  slavery  on  the  day  of  their  enlistment,  were,  at  all 
times  during  the  rebellion,  as  well  qualified  to  become 
soldiers  as  men  who  were  free  at  the  beginning  of  the 
rebellion.  Nor  were  the  men  to  whom  I  have  referred 
disqualified  from  serving  in  the  army  on  account  of  color, 
by  reason  of  any  statutory  provision  operative  when  their 
enlistment  occurred.  Mr.  Bates,  in  the  opinion  to  which 
I  have  referred,  reviewed  the  history  of  the  legislation  of 
vol.  xi— 24 
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Congress  touching  the  enlistment  of  soldiers  in  the  regular 
and  volunteer  forces  of  the  United  States.  He  was  not 
able  to  find  any  statute,  passed  before  or  during  the  late 
war,  which  prohibited  the  enlistment  of  free  colored  men 
into  the  regular  or  into  the  volunteer  branch  of  the 
national  military  service. 

Being  thus  qualified  and  competent  to  enter  that  service 
as  soldiers,  as  I  am  of  opinion  persons  of  color,  made  free 
by  statute  and  proclamation,  were,  the  next  question  would 
be,  whether,  apart  from  certain  provisions,  to  which  I  will 
presently  refer,  in  the  act  of  June  15,  1864,  any  special 
provision  of  law  existed  when  they  entered  the  army, 
regulating  the  amount  of  pay  and  bounty  to  which  soldiers 
of  that  class  should  receive  as  compensation  for  their  enlist- 
ment and  service.  I  have  been  able  to  discover  no  law 
prior  to  the  act  of  June  15, 1864,  which  made  any  discrimi- 
nation between  soldiers  of  different  color  in  regard  to  pay 
And  other  allowances;  which  entitled  the  white  soldier  to 
greater  compensation  than  his  colored  compeer.  By  ail 
legislation  concerning  the  pay  of  United  States  troops,  in 
force  before  the  passage  of  the  statute  of  1864,  all  volun- 
teers competent  and  qualified  to  be  members  of  the  national 
forces,  and  of  like  arms  of  the  service,  are  entitled  respect- 
ively to  receive  the  same  amounts  of  pay,  bounty,  and  other 
emoluments  or  allowance,  from  the  United  States. 

In  the  cases  of  all  enlistments  of  colored  persons,  prior  to 
the  15th  of  June,  1864,  whether  those  persons  were  free 
on  or  after  the  19th  of  April,  1861,  whether  made  free  by 
operation  of  any  statute  or  by  effect  of  the  President's 
proclamation  of  emancipation,  I  am  of  opinion  that  the 
recruits  are  entitled,  by  the  laws  existing  at  the  time  of 
their  enlistment,  to  receive  the  same  amounts  of  bounty  as 
are  payable  under  those  laws  to  other  volunteer  soldiers. 

The  next  and  last  question  for  consideration  is,  as  to  the 
effect  of  the  provisions  of  the  2d  and  4th  sections  of  that 
statute.  It  might  be  urged  that,  inasmuch  as  by  that  sec- 
tion a  particular  class  only  of  colored  troops,  namely,  those 
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who  were  free  men  on  the  19th  of  April,  1861,  are  declared 
entitled  to  receive  the  pay,  bounty,  and  clothing  allowed 
to  them  "by  the  law*  at  the  time  of  their  enlistment," 
other  classes  of  those  troops,  composed  of  persons  who 
were  not  free  on  that  day,  are,  by  implication,  not  entitled 
to  receive  the  pay  and  other  emoluments  provided  for 
such  persons  by  the  laws  in  force  at  the  dates  of  their 
enlistments.  I  am  of  opinion,  however,  that  Congress 
did  not  intend  to  divest  the  rights  of  any  of  these  per- 
sons in  respect  to  bounty,  which  accrued  at  the  time  of 
their  enlistment,  under  the  laws  then  in  operation.  I 
cannot  give  the  statute  such  an  effect,  without  holding 
that  Congress  intended  to  violate  both  the  legal  and  the 
moral  obligation  of  the  contracts  into  which  the  Govern- 
ment entered  with  these  colored  troops  when  it  received 
them  into  its  service.  Without  very  plain  words  expres- 
sive of  such  an  intention,  I  could  not  hold  that  it  was 
in  the  mind  of  the  legislature  when  it  enacted  the  statute 
of  1864.  The  effect  of  the  4th  section  of  the  act  of  1864  is 
not  to  be  extended  by  construction. 

With  respect  to  the  provision  contained  in  the  first  clause 
of  the  2d  section  of  the  act  of  1864, 1  have  to  remark  that 
it  affects  simply,  by  its  terms,  the  rights  of  colored  soldiers 
who  may  have  enlisted  before  the  passage  of  the  law,  in 
respect  to  all  emoluments,  except  bounty,  from  and  after 
the  1st  day  of  January,  1864.  The  letter  of  that  provision 
does  not  affect  the  rights  of  such  persons  in  respect  to 
bounty.  These  were  absolute  rights,  vested  under  the 
laws  in  force  at  the  time  of  their  enlistment,  which,  as 
has  been  seen,  gave  the  same  bounty  to  colored  soldiers 
rightfully  received  into  the  service  as  was  accorded  to  white 
troops.  They  were  rights  which,  whether  it  was  compe- 
tent for  Congress  to  divest  them  or  not,  I  cannot  hold 
under  the  law,  as  it  stands  on  the  statute  book,  Congress 
intended  to  divest. 

The  second  clause  of  this  section  of  the  act  of  1864  de- 
clares, "  that  every  person  of  color  who  shall  hereafter  be 
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mastered  into  the  service  shall  receive  such  sums  in  bounty 
as  the  President  shall  order  in  the  different  States  and 
parts  of  the  United  States,  not  exceeding  one  hundred 
dollars."  This  is  a  definition  of  the  rights  respecting  boun- 
ties of  all  colored  soldiers  who  may  have  entered  the  service 
subsequent  to  the  passage  of  the  statute.  It  was  entirely 
competent  for  Congress  to  provide  a  rule  for  the  payment 
of  bounty  in  all  future  cases  of  enlistment;  and  no  larger 
bounty  can  be  allowed  to  persons  of  color  who  were  mus- 
tered into  the  service  after  June  15, 1864,  and  while  the 
statute  of  that  date  was  in  operation,  than  is  authorized  to 
be  paid  to  them  by  that  act.  That  amount  is  such  sum  as 
the  President  may  have  ordered  ift  the  different  States 
and  parts  of  the  United  States,  not  exceeding  one  hundred 
dollars. 

Finally,  I  may  observe,  by  the  act  of  July  4, 1864,  en- 
acted a  little  more  than  fifteen  days  after  the  passage  of 
the  statute  of  the  15th  of  June,  the  provision  just  men- 
tioned, was  repealed;  and  all  volunteers  received  into 
the  service  were  placed  upon  precisely  the  same  foot- 
ing in  respect  to  bounty,  which  was  graduated  according 
to  the  terms  of  their  respective  enlistments.  (13  Stats., 
379.) 

My  opinion,  therefore,  is : 

1st.  That  persons  of  color  who  may  have  acquired  their 
freedom  by  the  provisions  of  the  act  of  July  17,  1862,  and 
who  were  mustered  into  the  military  service  prior  to  the 
15th  June,  1864,  are  entitled  to  receive  the  bounty  pro- 
vided by  law  for  volunteers. 

2d.  That  persons  of  color  who  may  have  escaped  from 
slavery  after  the  passage  of  the  act  of  July  17, 1862,  and 
who  may  have  been  mustered  into  the  military  service 
before  the  15th  of  June,  1864,  and  who  were  unclaimed  by 
loyal  persons  at  the  time  of  their  enlistments,  are  entitled 
to  receive  the  bounty  payable  by  law  to  volunteers. 

3d.  That  all  persons  of  color  emancipated  by  the  Presi- 
dent's proclamation  of  January  1, 1863,  who  after  the  date 
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of  that  proclamation,  and  before  the  15th  of  June,  1864, 
enlisted  and  were  mustered  into  the  service  as  volunteers, 
are  entitled  to  the  like  bounty. 

4th.  That  all  persons  of  color  mustered  into  the  service 
after  the  15th  of  June,  1864,  are  entitled  to  receive  respec- 
tively such  sums  in  bounty  as  the  President  may  have 
ordered  in  the  different  States,  not  exceeding  one  hundred 
dollars.     And — 

5th.  That  all  volunteers  received  into  the  service  after 
July  4, 1864,  are  entitled  to  receive  the  same  bounty  for 
like  terms  of  enlistment  without  regard  to  color. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary 'of  the  Treasury. 


SLAVBBY  IN  MEXICO. 

The  so-called  "protective  regulations, "  established  by  Maximilian,  as 
Emperor  of  Mexico,  for  the  government  of  working  men  brought  into 
the  country  by  immigrants,  constitute  a  law  for  the  enslavement  of  such 
working  men. 

Attobnby  General's  Office, 

October  21, 1865. 

Sib  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  2d  day  of  October,  together  with  an  ex- 
tract from  dispatch  No.  18,  of  Mr.  William  H.  Corwin, 
eharg&  d'affaires  of  the  United  States  in  the  city  of  Mexico, 
and  also  translations  of  decrees  recently  issued  by  Maxi- 
milian, now  exercising  the  authority  of  an  emperor  in 
Mexico,  in  relation  to  immigration  into,  and  colonization 
in,  that  country. 

You  ask  me  whether,  under  these  decrees,  peonage,  or 
any  other  form  of  slavery,  can  be  instituted  in  Mexico. 
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The  decrees,  of  which  you  have  sent  to  me  copies,  are, 
in  substance,  as  follows : 

It  is  recited  that,  considering  the  scant  population  of 
Mexican  territory,  it  is  desirable  to  give  the  fullest  guaran- 
tees of  property  and  liberty  to  immigrants;  it  is  then 
decreed, 

1.  That  Mexico  shall  be  open  to  emigration  from  all 
nations. 

2.  Agents  of  emigration  are  to  be  appointed,  and  their 
powers  and  duties  prescribed. 

Articles  3,  4,  5,  6,  7,  8,  and  9  set  out  and  declare  what 
shall  be  the  rights  and  privileges  of  emigrants. 

The  sixth  article  reads  thus :  "  Immigrants  who  wish  to 
bring,  or  cause  to  come,  working  men  in  considerable 
number,  of  whatever  race  they  may  be,  are  authorized  to 
do  so,  but  these  working  men  will  be -the  object  of  special 
protective  regulation." 

The  second  decree  is  supplementary,  and  in  it  are  the 
special  protective  regulations  for  working  men  referred 
to  in  the  sixth  article. 

These  regulations  read  as  follows  : 

1.  In  conformity  with  the  laws  of  the  empire,  all  men 
of  color  are  free  by  the  fact  alone  of  having  trod  on  Mexican 
territory. 

2.  They  shall  make  with  the  patron  who  shall  have 
engaged  them  a  contract  by  which  he  shall  bind  himself 
to  feed,  clothe,  lodge,  and  take  care  of  them  in  their  sick- 
nesses, as  well  as  to  pay  them  a  salary,  the  amount  o£ 
which  shall  be  settled  between  them. 

The  patron  shall  bind  himself  beside  to  deposit  to  the 
credit  of  the  working  man  a  sum  equivalent  to  one  quarter 
of  his  salary  in  the  savings  bank,  which  will  be  further 
mentioned  below.  The  working  man  shall  at  the  same 
time  bind  himself  to  his  patron  to  execute  the  work  to 
which  he  shall  be  set,  during  a  term  of  five  years  at  least, 
and  ten  years  at  most. 

3.  The  patron  shall  bind  himself  to  provide  subsistence 
for  the  children  of  his  working  men ;  in  case  of  the  death 
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of  the.  father,  the  patron  shall  have  the  guardianship  of 
the  children,  and  they  shall  remain  in  his  service  until 
the  age  of  majority,  on  the  same  condition  that  the  father 
was. 

4.  Every  working  man  shall  have  a  book,  inspected  by 
the  local  authority,  on  which  shall  be  given  his  description, 
the  indication  of  the  place  where  he  works,  and  a  certifi- 
cate of  good  life  and  conduct.  In  case  of  change  of  patron, 
the  consent  of  the  first  patron  shall  be  inscribed  on  the 
book. 

6.  In  case  of  the  death  of  the  patron,  his  heirs,  or  the 
individuals  who  shall  have  acquired  his  property,  are 
bound  towards  their  working  men  on  the  same  terms  the 
patron  was.  And  the  working  man  on  his  part  is  bound 
in  respect  to  the  new  proprietor  in  the  terms  of  his  first 
contract. 

6.  In  case  of  desertion,  the  working  man,  apprehended, 
shall  be  employed  without  any  pay  on  the  public  works 
until  he  shall  be  reclaimed  by  his  patron. 

7.  Every  unjust  act  of  the  patron  towards  his  working 
man  shall  be  turned  over  to  the  courts. 

8.  Special  commissions  of  the  police  shall  watch  over 
the  execution  of  the  present  regulation,  and  shall,  by  virtue 
of  their  office,  prosecute  those  contravening  the  same. 

9.  The  government  will  establish  a  savings  bank,  for  the 
ends  hereinafter  mentioned. 

10.  The  patron  shall  deposit,  every  month,  in  the  bank, 
to  the  credit  of  the  working  man,  a  sum  equal  to  one- 
quarter  of  the  salary  to  which  they  are  entitled  by  reason 
of  their  contract. 

11.  The  working  man  may  besides  deposit  in  the  savings 
bank  the  sum  of  which  they  shall  have  full  credit. 

12.  The  deposits  shall  have  the  advantage  of  five  per 
cent,  annual  interest. 

18.  At  the  close  of  his  engagement,  the  working  man 
on  the  presentation  of  his  book  shall  receive  his  peculium 
integrally. 

14.  If  on  the  expiring  of  the  contract  the  working  man 
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be  disposed  to  leave  his  money  in  the  savings  bank,  he 
can  withdraw  the  interest  due,  or  leave  it  on  deposit;  and 
in  the  latter  case,  it  shall  be  capitalized  with  the  primitive 
capital,  and  shall  also  bear  interest 

15.  In  case  of  death  intestate,  or  without  heirs,  the 
peculium  of  the  working  man  shall  pass  into  the  posses- 
sion of  the  public  treasury. 

The  sixth  article  of  the  decree  and  regulations  are  incon- 
sistent and  contradictory.  Whilst  the  sixth  article  of  the 
decree  speaks  of  working  men,  of  every  race,  the  regula- 
tions under  it  seem  to  embrace  men  of  color  only. 

Notwithstanding  the  broad  declaration  in  the  first  reg- 
ulation, that  all  men  of  color  are  free  by  the  feet  alone  of 
having  trod  on  Mexican  territory,  it  is  manifest  that,  in 
the  subsequent  regulations,  a  grinding  and  odious  form  of 
slavery  is  sought  to  be  established. 

Slavery  is  a  law  by  which  one  man  asserts  dominion 
over  the  conduct  of  another,  either  for  a  specified  time  or 
for  life.  The  law  of  slavery  makes  the  man  a  mere  ma- 
chine, controlled  and  governed  by  another.  The  slave  has 
but  little  occasion  to  exercise  and  use  the  noble  faculties 
of  his  mind.  The  physical  man  is  alone  of  value  to  the 
master  or  patron,  and  he,  of  course,  looks  only  to  the 
physical  wants  of  the  slave. 

That  these  regulations  make  slaves  of  working  men  and 
their  families,  is  evident — 

1st  They  are  required  to  sell  themselves  for  not  less 
than  five  nor  more  than  ten  years. 

2d.  They  are  required  by  law,  no  matter  how  circum- 
stances may  change,  or  things  may  occur  that  were  not 
reasonably  within  the  contemplation  of  the  parties,  to 
specifically  fulfil  the  engagement. 

8d.  They  must  execute  every  work  to  which  they  shall 
be  set  by  their  patron  during  that  term. 

4th.  They  cannot  feed,  clothe,  lodge,  or  take  care  of 
themselves,  either  in  health  or  in  sickness. 

5th.  They  cannot  provide  for  the  subsistence  of  their 
children,  nor  educate  them,  unless  by  the  permission  of 
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the  patron ;  and,  in  case  of  death,  their  children  become 
the  slaves  of  the  patro'n  until  the  age  of  majority. 

6th.  The  patron  or  master  can  sell  or  dispose  of  them 
to  whom  they  please. 

7th,  They  may  complain  to  the  police  of  the  harsh  treat- 
ment of  the  master;  but  have  no  right  to  petition  for,  or 
seek  a  change  of,  any  law  which  may  be  regarded,  as  op- 
pressive or  unjust  to  them,  or  to  their  class  or  country. 

8th.  If  the  police  refuse  to  hear  their  complaints,  or 
hearing  deny  interference,  they  are  without  redress. 

9th.  These  regulations  contemplate  that  the  working 
men  require  physical  comforts  only.  Their  minds  must 
remain  uncultivated,  their  morals  neglected,  and  their 
religious  training  not  cared  for. 

10th.  There  is  no  provision  by  which  the  working  man 
can  purchase  himself  or  his  time,  or  relieve  and  improve 
the  condition  of  his  children. 

11th.  What  is  to  become  of  the  working  man  and  his 
children  after  he  shall  have  faithfully  served  his  time,  is 
not  provided.  Is  he  to  be  a  free  citizen,  or  is  he  still  to 
be  regarded  as  a  working  man,  and  again  compelled  to 
sell  himself  and  his  family  ? 

I  have  no  hesitation  in  saying  that  these  regulations 
constitute  a  law  which  deprives  working  men  of  rights 
which  we  in  this  country  regard,  and  which,  in  every  well 
organized  community,  should  be  regarded,  as  inestimable, 
unassailable,  and  indestructible,  and  certainly  makes  them 
slaves.  The  history  of  this  country,  and  particularly  the 
history  of  the  troubles  from  which  we  are  just  emerging, 
shows,  that  no  society  can  be  organized  permanently  and 
remain  at  peace  within  its  own  borders,  and  with  the  out- 
side world,  where  these  great  and  important  rights  are 
denied  to  any  considerable  class  of  men. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  Wm.  H.  Seward, 

Secretary  of  State. 
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THE  STEAMER  DIANA. 

A  claim  for  the  value  of  a  vessel  seized  jure  belli  at  New  Orleans,  upon 
the  capture  of  the  city  by  the  United  States  naval  forces,  turned  oyer 
to  the  army,  and  afterwards  captured  by  the  rebels,  is  not  within  the 
jurisdiction  conferred  upon  the  Third  Auditor  by  the  act  of  March  8, 
1849. 

Attorney  General's  Office, 

October  23, 1865. 

Sir  :  Your'letter  of  the  6th  instant  requests  my  opinion 
on  certain  questions  which  the  Third  Auditor  states  have 
arisen  before  him  in  adjudicating  certain  claims  presented 
under  the  act  of  March  3,  1849.     (9  Stats.,  415.) 

The  rules  for  the  adjustment  of  claims  provided  for  by 
the  statute  are,  according  to  the  provision  of  the  3d  sec- 
tion, to  be  prescribed  by  the  Secretary  of  War,  under  the 
direction,  or  with  the  assent,  of  the  President  of  the  United 
States.  It  would  have  been  more  regular,  because  it 
would  have  been  in  strict  conformity  with  the  provisions 
of  the  statute,  if  the  Third  Auditor  had  sought  the  counsel 
and  direction  of  the  Secretary  of  War,  and  through  him, 
if  it  were  needed,  the  opinion  of  this  office  touching  the 
cases  to  which  reference  is  made  in  the.  communication 
which  you  have  sent  to  me. 

I  mention  this  view  of  the  proper  course  of  procedure, 
in  cases  of  claims  under  the  act  of  1849,  because  you  may, 
perhaps,  prefer  that  your  attention  should  not  be  unneces- 
sarily engaged  with  a  class  of  claims  which  Congress  would 
seem  to  have  committed  to  the  control  of  another  Depart- 
ment. Adherence,  in  cases  that  may  hereafter  be  pre- 
sented under  this  statute  to  the  Auditor,  to  the  directions 
of  the  act  of  Congress,  may  become  important. 

I  proceed  now  to  give  my  opinion  on  the  questions  that 
seem  to  arise  in  the  case  of  the  claim  of  Marco  N.  Bado- 
vich,  of  New  Orleans,  for  the  value  of  the  steamer  "Diana." 
Assuming  the  contents  of  the  petition  filed  in  the  Audi- 
tor's office  are  true,  the  facts  of  that  case  appear  to  be 
briefly  these:  The  steamer  "Diana,"  a  coast-freight  and 
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passenger  packet,  worth  the  sum  of  forty  thousand  dollars, 
purchased  in  1861  by  the  claimant,  a  loyal  resident  of 
Louisiana  for  twenty-seven  years,  and  employed  by  him 
in  carrying  freight  and  passengers  (for  hire)  between  New 
Orleans  and  the  lower  coast,  was,  on  the  27th  of  April, 
1862,  seized  at  a  wharf  in  that  city  by  Rear  Admiral  Far- 
ragut  That  officer,  it  appears,  forthwith  placed  her  in  the 
service  of  Major  General  Butler,  and  she  continued  to  be 
employed  in  conveying  troops  from  the  transports  to  the 
city  until  the  army  was  quartered  in  New  Orleans.  The 
petitioner  states  that  a  few  days  after  the  occupation  of  the 
city,  he  waited  upon  Admiral  Parragut  and  requested  him 
to  return  the  steamer,  when  the  Admiral  informed  him 
that  the  vessel  had  been  transferred  to  Major  General 
Butler,  to  be  employed  as  a  transport,  and.  that  that  officer 
would  compensate  him  for  her  use.  A  portion  of  this 
statement  harmonizes  with  the  declaration  of  Admiral 
Parragut  contained  in  a  certificate  given  by  him  in  Novem- 
ber, 1862,  concerning  the  seizure  of  the  vessel.  The 
Admiral  there  states  that,  although  when  he  took  the  ves- 
sel he  intended,  in  the  event  of  the  claimant  being  able  to 
establish  his  loyalty,  to  return  her  after  the  service  in 
which  it  was  desirable  immediately  to  employ  her  had 
been  completed,  yet,  finding  after  the  troops  had  been 
thrown  into  the  city  that  the  army  still  required  her  ser- 
vice, he  transferred  her  to  General  Butler,  and  left  "  the 
decision  of  the  case  to  the  Government." 

Whatever  may  be  the  true  interpretation  of  this  decla- 
ration, which  is  somewhat  obscurely  expressed — whether 
or  not  we  are  to  understand  by  it  that  the  Admiral,  when 
he  found,  on  the  city  being  occupied,  that  the  military 
authorities  continued  to  require  her  service,  abandoned  or 
changed  his  original  intention  of  restoring  her  to  her  sup- 
posed loyal  owner — the  fact  appears  to  be  clear  and  well 
attested  that  he  did  place  her,  after  the  occupation  of  the 
city,  and  after  she  had  fulfilled  the  temporary  use  referred 
to,  out  of  his  jurisdiction  and  beyond  his  control,  by  trans- 
ferring her  to  the  possession  of  General  Butler,  by  whom, 
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in  the  command  of  military  officers,  she  was  employed, 
first,  as  a  dispatch  boat,  and  afterwards  as  an  armed  trans- 
port for  the  conveyance  of  troops  to  points  on  the  coast,  in 
which  latter  service  she  was  captured,  as  stated,  by  the 
rebels  on  the  28th  of  March,  1863. 

This  seems  to  be  substantially  the  case  presented  by  the 
petitioner  to  the  Auditor,  on  which  is  based  a  claim  for 
indemnity  under  the  3d  section  of  the  act  of  the  3d  March, 
1849. 

I  am  clearly  of  opinion  that  the  claim  is  not  one  pro- 
vided for  by  the  statute,  and  should  be  rejected  by  the 
Auditor.  The  case  is  plainly,  I  think,  not  within  his  juris- 
diction. ; 

The  act  provides,  in  the  3d  section,  that  any  person  who 
has  sustained  damage  by  the  capture  or  destruction  by  an 
enemy  of  any  horse,  mule,  ox,  wagon,  cart,  boat,  sleigh, 
or  harness,  while  such  property  was  in  the  military  service 
of  the  United  States,  either  by  impressment  or  contract, 
shall  be  allowed  and  paid  the  value  thereof  at  the  time  he 
(it)  entered  the  service.  Without  pausing  to  consider 
whether  the  word  "  boat,"  associated  as  it  is  in>  this  pro- 
vision with  such  words  as  "horse,"  "mule,"  "ox," 
"wagon,"  "cart,"  Ac,  in  view  of  the  familiar  principle  of 
construction  which  often  allows  the  words  of  a  statute  to 
be  explained  and  interpreted  by  conjoined  words  or  clauses, 
the  doctrine  of  noscitur  a  socio,  can  be  held  to  embrace 
within  its  signification,  as  here  employed,  a  steam  vessel 
of  several  hundreds  of  tons  burden,  and  of  many  thousands 
of  dollars  in  value,  employed  as  a  packet  for  freight  and 
passengers,  in  river  and  perhaps  ocean  navigation,  with- 
out considering  or  deciding  that  question  of  construction, 
it  is  plain  that  the  property,  the  value  of  which  is  here 
claimed,  did  not  come  into  the  service  of  the  Government 
either  by  impressment  or  contract. 

The  "Diana "was  seized  jure  belli.  She  was  technically, 
by  reason  of  her  ownership,  as  well  as  the  trade  in  which 
she  had  been  engaged  during  the  rebel  rule  at  New  Orleans, 
enemies*  property,  liable,  on  the  27th  of  April,  1862,  to 
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capture,  either  at  sea  or  in  port,  as  a  prize  of  war.  Her 
seizure  was  an  exercise  of  a  well-established  belligerent 
right,  derived  from  the  relative  hostility  of  her  proprietor, 
as  a  resident  of  a  place  within  hostile  jurisdiction.  Not 
the  law  of  necessity,  but  the  law  of  war,  justified  her  seizure 
and  subsequent  employment  in  the  public  service.  When 
the  naval  arm  of  the  Government  was  placed  upon  her,  it 
was  in  assertion  of  a  title  to  the  property  conferred  by  the 
law  of  nations.  A  vessel  in  her  predicament,  thus  liable 
to  capture  and  condemnation,  seized  by  a  naval  commis- 
sioned captor,  and,  in  the  exigency  of  belligerent  opera- 
tions, in  the  very  country  of  her  ownership,  compelled  to 
do  military  service  for  the  captors*  government,  can  with 
no  more  propriety  be  said  to  have  been  impressed  into 
that  service  than  a  drafted  man,  who  may  be  compelled  to 
perform  military  duty  in  the  ranks,  can  be  said  to  be  im- 
pressed into  the  army.  The  right  of  the  naval  captors  to 
take  possession  and  control  the  use  of  this  property  did 
not  depend  upon  any  extrinsic  circumstances  existing  at 
the  time  and  place  of  seizure;  but  flowed  from  an  inde- 
pendent source  of  authority,  which  conferred  an  original 
and  absolute  right  upon  the  Government  to  vest  in  itself 
by  capture  and  condemnation  the  ownership  of  the  enemy 
proprietor. 

In  the  case  of  the  ships  taken  at  Genoa,  (4  Bob.,  898,)  it 
was  declared,  I  may  observe,  by  Lord  Stowell,  to  pe  the 
right  of  a  naval  commander,  on  capturing  or  enforcing  the 
surrender  of  an  enemy's  city,  to  make  seizure  of  all  ships 
in  port,  independently  of  any  question  of  ownership,  on 
the  presumption  that  such  property  belongs  to  hostile  per- 
sons, and  to  leave  it  to  those  who  may  claim  any  portion 
of  such  property,  to  be  restorable  as  neutral  property,  to 
establish  its  character  and  rights  to  exemption  from  con- 
demnation. We  may  grant  that,  when  such  a  claim  of 
neutral  ownership  has  been  established,  such  a  commander 
has  the  right  to  release  the  property  without  subjecting  it 
to  judicial  decision.  Whether  he  would,  ordinarily,  by 
virtue  of  the  authority  derived  from,  and  incident  to,  his 
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office,  have  power  to  restore  to  its  former  hostile  proprie- 
tors property  thus  seized,  which  may  be  clearly  confiscable 
as  prize  of  war,  is  a  question  of  some  interest  that  need 
not  now  be  considered. 

Nor  do  I  deem  it  important  to  determine  whether  the 
law  can  take  cognizance,  under  the  circumstances  of  the 
case,  of  such  an  intention  as  the  one  formed  by  Admiral 
Farragut  when  he  took  possession  of  this  vessel;  and 
especially  in  view  of  the  fact  that  he  placed  it  beyond  his 
power  to  execute  his  contingent  purpose  of  restoration,  by 
transferring  the  vessel  to  the  jurisdiction  and  custody  of 
the  co-ordinate  military  commander  at  New  Orleans. 

The  case,  under  the  act  of  1849,  turns  upon  the  charac- 
ter of  the  seizure  of  the  27th  of  April,  and  that  does  not 
depend  upon,  nor  is  it  .affected  by,  the  intention  of  the 
naval  captor  in  regard  to  the  subsequent  disposition  of  the 
property,  but  wholly  upon  the  nature  of  the  authority  or 
right  by  which  the  seizure  was  made.  I  have  already  said 
that  it  was  made  by  virtue  of  a  legal  right,  conferred  by 
the  law  of  war  upon  the  Government  and  its  naval  officers, 
to  capture  all  ships  and  cargoes  in  the  predicament  of  this 
vessel.  Having  lawfully  entered  into  possession  of  this 
property,  it  was  entirely  competent  for  the  captor  to  ap- 
propriate her  to  the  use  to  which  she  was  applied.  She 
was  as  regularly  and  lawfully  employed  after  the  seizure, 
in  the  service  of  the  military  commander,  as  any  naval 
vessel  of  the  United  States  in  the  squadron.  The  transac- 
tion bears  none  of  the  features  and  is  distinguished  by 
none  of  the  characteristics  of  an  impressment. 

If  the  seizure  had  been  accompanied  by  a  positive 
promise  made  by  the  naval  captor  to  return  the  vessel  after 
the  immediate  occasion  for  her  use  should  pass,  and  it 
should  be  held  that  such  a  promise  would  avail  the  claim- 
ant and  entitle  him  to  restoration  in  a  court  of  prize,  the 
case  would  not  be  legally  denominable  as  one  of  impress- 
ment of  property  into  the  public  service.  A  promise  of 
that  character  might  be  held,  under  some  circumstances, 
to  constitute  substantive  ground  for  a  decree  of  restoration 
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in  a  prize  court;  but  could  not,  in  any  view  of  its  effect,  be 
regarded,  I  apprehend,  as  affecting  the  relations  of  the 
parties,t  or  modifying  the  original  nature  of  the  seizure. 

The  remarks  just  made  indicate  that  I  am  of  opinion 
that,  at  the  date  of  the  seizure  of  this  vessel,  the  hostile 
quality  of  the  city  of  New  Orleans  and  its  inhabitants  had 
not  been  removed.  The  city,  on  the  27th  of  April,  was 
not  in  our  military  occupation.  The  fleet  of  Parragut  was 
.in  front  of  the  city,  but  rebel  rule  was  still  dominant  there. 
It  was  not  until  two  days  after  that  the  navy  were  able  to 
hoist  our  flag  permanently  over  the  national  public  build- 
ings ;  not  till  the  second  day  of  the  next  month  that  the 
troops  were  in  actual  possession  of  the  town;  and  not  till 
the  6th  of  May  that  General  Butler  issued  that  proclama- 
tion, from  the  date,  of  which  the  Supreme  Court  has 
decided  our  military  occupation  may  be  considered  "  sub- 
stantial, complete,  and  permanent,"  and  on  the  publication 
of  which  the  enemy  quality  of  the  city,  its  people,  and 
property,  qualifiedly  ceased  and  determined.  The  decis- 
ion in  the  case  of  the  Venice,  (2  Wall.,  273,)  does  not  sug- 
gest any  doubt  of  the  validity  of  the  seizure  and  detention 
of  this  vessel. 

I  am  clearly  of  opinion,  on  the  whole  case,  that  the  claim 
now  presented  for  her  value  is  not  within  the  jurisdiction 
of  the  Third  Auditor  under  the  statute  of  1849,  and  should 
accordingly  be  dismissed. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 
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ANNUITIES  TO  MIAMI  INDIANS. 

No  part  of  the  amount  appropriated  by  the  act  of  March  8, 1866,  for  the 
benefit  of  the  Miami  Indians,  can  be  paid  to  persons  other  than  those 
embraced  in  the  corrected  list  made  by  the  Secretary  of  the  Interior 
under  the  act  of  June  12, 1868.  ' 

Attorney  General's  Oppice, 

October  26, 1865. 

Sir:  In  the  treaty  between  the  United  States  and  the 
Miami  Indians,  (10  Stats.,  1099,)  it  is  provided  in  the 
Senate  amendments  "  that  no  person  other  than  those  em* 
braced  in  the  corrected  list  agreed  upon  by  the  Miamies  of 
Indiana,  in  the  presence  of  the  Commissioner  of  Indian 
Affairs,  in  June,  1854,  comprising  three  hundred  and  two 
names,  as  Miami  Indians  of  Indiana,  shall  be  the  recipients 
of  payments,  annuities,  commutation  moneys,  and  interest 
thereby,  stipulated  to  be  paid  to  the  Miami  Indians  of 
Indiana,  unless  other  persons  shall  be  added  to  said  list 
by  the  consent  of  the  said  Miami  Indians  of  Indiana,  ob~ 
tained  in  the  council  according  to  the  eustom  of  their 
tribe." 

By  the  8d  section  of  the  act  of  June  12, 1858,  (11  Stats., 
882,)  it  is  enacted,  "  that  the  Secretary  of  the  Interior  be 
and  he  is  hereby  authorized  and  directed  to  pay  to  such 
persons  of  Miami  blood  as  have  heretofore  been  excluded 
from  the  annuities  of .  the  tribe  since  the  removal  of  the 
Miamies  in  1846,  and  since  the  treaty  of  1854,  and  whose 
names  are  not  included  in  the  supplement  to  said  treaty, 
their  proportion  of  the  tribal  annuities,  from  which  they 
have  been  excluded;  and  he  is  also  authorized  and  directed 
to  enrol  such  persons  upon  the  pay-list  of  said  tribe,  and 
cause  their  annuities  to  be  paid  to  them  in  future." 

In  October  of  that  year,  pursuant  to  the  authority  so 
given,  the  Secretary  of  the  Interior  directed  that  the  names 
of  sixty-eight  persons  should  be  added  to  the  roll  of  the 
Miami  Indians  of  Indiana,  and  on  the  12th  of  November, 
1862,  the  Secretary  added  other  names  for  participation 
in  their  future  payments  to  the  Miami  Indians  of  Indiana, 
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and  the  persons  whose  names  were  so  added  in  1858  and 
1862  have  regularly  received  their  annuities;  but  the  tribe 
in  council  never  did,  according  to  their  custom,  consent  to 
the  addition  of  those  names,  or  to  their  being  paid. 
In  the  act  of  the  8d  of  March,  1865,  (see  Session  Acts, 

1864  and  1865,  page  546,)  there  are  appropriated  "  for 
interest  on  $221,257  86,  uninvested,  at  five  per  centum,  for 
Miami  Indians  of  Indiana,  (per  Senate's  amendment  to  4th 
article  treaty  June  5, 1854,)  $11,062  89." 

In  your  letter  of  the  12th  of  October,  you  ask  me  whether, 
in  view  of  the  treaty  and  legislation  aforesaid,  any  part  of 
the  amount  appropriated  by  the  act  of  March  8, 1865,  can 
be  paid  to  persons  other  than  those  embraced  in  the  cor- 
rected list  aforesaid,  and  to  the  increase  of  families  embraced 
in  said  list. 

In  order  to  answer  this  question,  it  must  be  considered, 
first,  whether  the  act  of  1865  repeals  or  modifies  the  aqt 
of  1858 ;  whether  payment  must  be  made  to  the  persons 
named  in  the  corrected  list  mentioned  in  the  treaty  repre- 
sentations only,  or  to  them  and  the  persons  whose  names 
have  been  added  by  the  Secretary  of  the  Interior,  under 
the  authority  given  in  the  act  of  1858. 

As  to  the  first  branch :  So  far  as  the  Miami  Indians  are 
concerned,  the  act  of  the  3d  March,  1865,  is  one  of  appro- 
priation only.  Such  an  act  cannot,  by  construction  or 
implication,  be  made  to  repeal  or  modify  previous  perma- 
nent legislation.  The  act  of  1858  is  not  a  simple  act  of 
appropriation,  but  expressly  authorizes*  and  directs  the 
Secretary  of  the  Interior  to  add  other  names  to  the  cor- 
rected list  mentioned  in  the  treaty,  and  commands  that 
the  persons  so  added  shall  be  upon  the  pay-list,  and  that 
their  annuities  be  paid  to  them  in  the  future.     The  act  of 

1865  does  not  in  terms  repeal  the  act  of  1858,  nor  are  the 
provisions  of  the  two  in  such  positive  conflict  that  both 
cannot  stand.  When  the  act  of  1865  was  passed,  Congress 
not  only  had  the  treaty  before  it,  but  the  act  of  1858  also, 
and  the  fact  that  the  authority  given  under  that  act  had  been 
exercised.    The  reference  in  the  act  of  1865  to  "  the  Sen- 

vol.  xi.— 25 
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ate's  amendment  to  the  4th  article  treaty  June  5, 1859  " 
was  to  show  the  reason  for  and  object  of  the  appropriation. 

An  intention  to  repeal  or  modify  the  act  of  1858,  and 
reverse  the  action  of  the  Government  thereunder,  cannot 
be  inferred  from  such  a  reference  in  such  an  act. 

The  act  of  1865  does  not  repeal  the  act  of  1858. 

As  to  the  second  branch :  A  treaty  is  a  contract  betwixt 
persons  independent,  and,  for  the  purposes  of  the  treaty, 
equal.  Under  our  form  of  government,  treaties  are  made 
by  the  President  and  Senate.  Some  treaties  require  legis- 
lation by  Congress  before  they  can  be  executed.  This  is 
known  to  the  contracting  parties,  as  money  cannot  be 
drawn  from  the  Treasury  except  under  an  act  of  appropri- 
ation. All  treaties  that  cannot  be  performed  without  the 
payment  of  money  must  be  executed  after  Congress  shall 
act,  and  then  in  the  mode,  and  onlyin  the  mode,  prescribed 
by  Congress.  The  executive  and  the  j  udiciary  are  powerless 
to  execute  such  treaties  in  any  other  way.  It  is  by  virtue 
of  the  act  of  Congress,  and  not  of  the  treaty,  that  the  money 
is  obtained  from  the  Treasury. 

A  treaty  is  a  contract  of  the  very  highest  character,  and 
invested  by  the  Constitution  with  the  dignity  of  an  act  of 
Congress,  but  with  a  character  no  higher  aud  a  dignity  no 
greater  than  an  act  of  Congress  made  in  pursuance  of  the 
Constitution.  A  right  which  is  vested  under  either  cannot 
be  divested  by  an  act  of  Congress,  and  yet  it  is  in  the  power 
of  Congress,  by  refusing  the  necessary  appropriation,  to 
defeat  the  performance  of  a  treaty.  Treaties  made  by  the 
President  and  Senate,  that  require  legislation  to  execute 
them,  are  thus  brought  under  the  consideration,  and  are 
subject  to  construction,  by  Congress.  When  Congress  has 
considered  and  construed  them,  the  several  Departments 
are  bound  by  such  construction.  The  President  and  Sen- 
ate, who  made  the  treaty,  join  in  the  act  which  gives  it 
construction. 

Of  the  construction  given  to  a  treaty  by  Congress,  no 
one  has  a  right  to  complain,  except  the  power  with  which 
the  treaty  was  entered  into,  and  such  complaint  must  be 
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made  to  the  political  power  of  the  Government,  and  not  to 
the  organ  charged  by  Congress  with  the  execution  of  an  act. 

These  views  are  sustained,  as  I  think,  by  the  cases  of 
James  Turner  vs.  The  American  Baptist  Misssionary 
Utiiou,  (5  McLean,  344,)  and  Charles  G.  Taylor,  et  al.,  vs. 
Marcus  Morton,  (2  Curtis,  454.) 

I  am  therefore  of  the  opinion,  that  payment  must  be 
made  according  to  the  list  or  pay-roll,  as  added  to  by  the 
Secretary  of  the  Interior,  under  the  act  of  12th  June,  1858. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Jambs  Harlan, 

Secretary  of  the  Interior. 


INCREASED  COMPENSATION  OP  EMPLOYEES  OP  PATENT 

OFFICE. 

The  increased  compensation  allowed  to  the  employees  of  the  Patent  Office 
for  the  fiscal  year  ending  June  30t  1866,  is  not  payable,  by  virtue  of  the 
appropriation  made  by  the  3d  section  of  the  act  of  June  26, 1864,  making 
appropriations  for  the  fiscal  year  ending  June  80,  1865. 

Attorney  General's  Office, 

October  30, 1865. 

Sir  :  I  have  considered  the  questiontstated  for  my  opin- 
ion in  your  letter  of  the  24th  instant.  The  question  arises 
under  the  appropriating  clause  in  the  3d  section  of  the  act 
of  June  25,  1864,  "  making  appropriations  for  the  legisla- 
tive, executive,  and  judicial  expenses  of  the  Government 
for  the  year  ending  June  30, 1865,  and  for  other  purposes," 
(13  Stats.  160,)  and  it  is,  whether  that  clause  applies  to  and 
provides  for  the  increased  compensation  allowed  and  granted 
to  employees  in  the  Patent  Office,  by  the  previous  provision 
of  the  3d  section,  during  the  current  or  present  fiscal  year? 

The  enacting,  as  distinguished  from  the  appropriating, 
clause  of  that  section,  provides  that  twenty  per  centum  be 
added  to  the  compensation  of  the  females,  and  of  the  mes- 
sengers, watchmen,  and  laborers  employed  in  the  several 
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Departments,  Ac,  to  commence  on  the  1st  of  June,  1864, 
and  to  terminate  at  the  close  of  the  fiscal  year  ending  30th 
of  June,  1866. 

The  designation  of  the  classes  of  employees  whose  com- 
pensation is  thus  increased,  includes  persons  belonging  to 
the  same  classes  employed  in  the  Patent  Office,  and  those 
persons  are  entitled  to  be  paid  out  of  the  proper  and  appro- 
priate fund  in  the  Treasury  salaries  at  increased  rates  here 
provided  for,  and  during  the  period  of  time  mentioned  in 
the  statute. 

Bat  the  question  is,  whether  the  increased  compensation 
allowed  to  the  employees  of  the  Patent  Office,  for  and  dur- 
ing the  present  fiscal  year,  which  began  on  the  first  of  July, 
1865,  and  will  end  on  the  80th  of  June,  1866,  is  lawfully 
payable  by  virtue  of  the  appropriation  made  by  the  3d  sec- 
tion of  this  statute  ? 

The  answer  depends  upon  the  response  that  may  be  given 
to  one  or  other  of  the  two  questions — 

1st.  Whether  the  appropriating  clause  of  the  section  does 
appropriate  the  sums  necessary  to  pay  the  additional  com- 
pensation specified  in  the  act  for  and  during  the  present 
fiscal  year ;  and 

2d.  Whether,  if  it  does,  the  money  thus  appropriated  is 
the  fund  from  which,  in  the  first  instance,  the  increased 
compensation  of  th^  Patent. Office  employees  may  lawfully 
be  drawn  ? 

If  the  first  question  thus  stated  is  answerable  in  the 
negative,  it  will  be  unnecessary  to  answer  or  consider  the 
second  question.  It  is  clear,  that  if,  by  virtue  and  effect 
of  this  appropriating  clause,  money  may  not  be  drawn  from 
the  Treasury  to  pay  the  increased  compensation  of  any 
of  the  persons  whose  salaries  are  increased  by  the  enacting 
clause  for  and  during  the  present  fiscal  year,  the  appro- 
priating clause  does  not  provide  for  the  increased  com- 
pensation of  the  employees  of  the  Patent  Office  during  the 
same  year. 

I  am  of  opinion,  on  the  first  question  just  stated,  that  no 
money  was  appropriated  by  the  section  under  considcrar 
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tion  to  pay  the  increased  or  additional  compensation  speci- 
fied for  the  present  fiscal  year.  The  words  of  the  appro- 
priating clause  are  as  follows :  "And  the  sums  necessary  to 
pay  the  additional  compensation  herein  specified  for  the 
present  and  next  fiscal  years  are  herehy  appropriated."  I  ap- 
preciate the  force  of  the  view  under  which  the  words  that  I 
have  underscored  would  be  interpretable  as  comprehending 
the  fiscal  year  running  at  the  date  of  the  act,  June  25, 1864, 
and  also  the  two  years  next  succeeding  the  then  present 
fiscal  year,  inasmuch  as  the  enacting  clause  embraced  those 
years,  and  increased  during  them  the  compensation  of  the 
persons  to  whom  the  section  refers.  It  might  be  urged, 
with  a  great  deal  of  propriety,  that  the  words  of  the  appro- 
priating clause  should  be  construed,  if  the  words  permit  the 
construction,  as  covering  the  whole  period  of  the  time  com- 
prehended by  the  enacting  clause  of  the  section,  and  that 
the  language  of  the  clause  does,  without  being  strained  or 
unduly  coerced,  extend  the  appropriation  beyond  the  fiscal 
year  ending  June  30, 1866.  I  see  the  force  o^  this  position, 
and  appreciate  the  weight  of  the  argument  in  its  favor. 
But  I  think  that  there  are  reasons  for  the  more  narrow,  and, 
as  it  appears  to  me,  the  more  natural  reading  of  the  law, 
which  countervail  those  that  might  be  suggested  in  favor 
of  the  opposite  view,  and  limit  the  appropriation  to  the 
year  next  succeeding  the  fiscal  year  which  was  present 
when  the  statute  was  passed.  I  will  suggest,  very  briefly, 
a  few  considerations  that  impress  me  very  strongly,  and 
incline  my  mind  to  the  opinion  that  I  have  expressed. 

The  section  in  question  is  contained  in  the  legislative, 
executive,  and  judicial  appropriation  bill  for  the  year  end- 
ing June  30, 1865,  and  that  bill  became  a  law  on  the  25th 
of  June,  1864.  The  act  was  passed  to  meet  expenses  to  be 
incurred  during  the  fiscal  year  ending  on  June  30,  1865. 

Those  that  would  be  incurred  during  the  subsequent  fis- 
cal year,  ending  June  80, 1866,  were  to  be  provided  for, 
according  to  ancient  and  uniform  usage,  by  subsequent 
legislation  at  the  next  session  of  Congress.  The  3d  sec- 
tion contained,  however,  an  enactment,  which  transcended 
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the  scope  of  the  general  provisions  of  the  statute.  It  not 
only  increased  the  compensation  contemplated  for  certain 
classes  of  persons  during  the  fiscal  year  to  which  the  act 
was  adapted,  but  directed  that  the  increased  compensation 
should  begin  on  the  1st  of  June,  1864.  It  was  necessary, 
in  order  to  meet  the  expenditure  thus  authorized,  to  appro- 
priate the  money  required  to  pay  the  increased  compensa- 
tion granted  for  as  much  of  the  then  present  year  as  fell 
between  the  1st  and  30th  of  June,  1864,  as  well  as  for  the 
next  fiscal  year,  to  which  the  act  was  adapted,  and  with 
reference  to  which,  as  I  have  stated,  it  was  passed. 

If  Congress  had  limited  the  appropriation  to  the  time 
embraced  by  the  general  provisions  of  the  act,  the  increased 
salaries  for  the  fraction  of  the  year  1864  would  have  re- 
mained unpaid.  If  it  had  confined  the  appropriation  to  the 
additional  compensation,  payable  for  the  fraction  of  the  year 
in  which  the  bill  became  a  law,  the  appropriation  for  the 
increased  compensation  would  not  have  been  co-extensive 
with  that  provided  for  the  payment  of  the  regular  salaries. 
It  is  presumable  that  the  intention  of  Congress  was  to  make 
those  two  appropriations  embrace  the  same  period  of  time, 
and  also  to  provide  means  for  the  payment  of  the  additional 
twenty  per  centum  for  the  month  of  June,  1864.  I  think 
that  the  qualifying  words,  "  for  the  present  and  the  next 
fiscal  years,"  were  introduced  as  expressive  of  such  an 
intention.  If  Congress  had  intended  to  make  an  appro- 
priation embracing  the  year  ending  June  30,  1866,  it 
would,  it  seems  to  me,  have  framed  the  act  thus:  "  And 
the  sums  necessary  to  pay  the  additional  compensation 
specified  are  hereby  appropriated,"  omitting  altogether  the 
words  "  for  the  present  and  the  next  fiscal  years."  These 
words  appear  to  have  been  introduced  in  order  to  convey 
the  meaning  that  the  appropriation  was  not  intended  to 
be  extended  beyond  the  fiscal  year  next  to  that  which  was 
present  at  the  date  of  the  act.  This  construction  that  I 
suggest,  and  to  which  I  am  disposed  to  adhere,  harmonizes 
this  section  with  the  other  portions  of  the  act.  It  carries 
the  appropriation  made  in  the  13th  section  as  far  as  the 
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general  appropriations  of  the  act  are  carried,  to  the  end  of 
the  fiscal  year  1865,  and  no  further.  The  consideration  of 
the  propriety  and  uniformity  between  all  portions  of  the 
same  law,  and  the  view  that  Congress  must,  in  the  absence 
of  controlling  reasons  to  the  contrary,  be  presumed  to  have 
intended  to  act  under  the  influence  of  that  consideration, 
and  to  have  been  governed  to  some  extent  by  it,  are  suf- 
ficient to  resolve  any  doubt  that  might  arise,  on  the  face  of 
the  enactment,  touching  the  true  meaning  and  intent  of 
the  legislation. 

I  answer,  therefore,  the  question  asked  in  your  letter  in 
the  negative. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  James  Harlan, 

Secretary  of  the  Interior. 


THE  ISTHMUS  OP  PANAMA 

The  86th  article  of  the  treaty  "between  the  United  States  and  New  Gra- 
nada does  not  oblige  this  Government  to  protect  the  Isthmus  of  Panama 
from  invasion  by  a  body  of  insurgents  from  the  United  States  of  Colom- 
bia. 

Attorney  General's  Office, 

November  7, 1865. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  31st  of  October,  1865,  together  with  a 
despatch  from  Commander  H.  K.  Davenport,  of  the  Navy, 
then  acting  as  consul  of  the  United  States  at  Panama, 
asking  my  opinion  as  to  the  obligation  of  this  Government, 
under  the  35th  article  of  its  treaty  with  New  Granada, 
to  comply  with  the  requisition  of  the  President  of  the 
United  States  of  Colombia,  for  a  force  to  protect  the  Isth- 
mus of  Panama  from  invasion  by  a  body  of  insurgents  of 
that  country. 

The  most  important  privilege  secured  to  citizens  of  the 
United  States,  under  the  35th  article  of  the  treaty,  is,  the 
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right  of  transit  from  sea  to  sea,  across  the  isthmus,  for 
themselves  and  merchandise,  without  being  liable  to  duties, 
tolls,  or  charges  of  any  kind,  to  which  native  citizens  of 
New  Granada  are  not  subjected  for  thus  passing  the  isth- 
mus; and  in  order  to  secure  the  tranquil  and  constant 
enjoyment  of  these  and  other  advantages  mentioned  in 
the  treaty,  the  United  States  agree  to  guarantee,  positively 
and  efficaciously,  to  the  isthmus,  with  the  view  that  the 
free  transit  from  the  one  to  the  other  sea  may  not  be 
embarrassed  in  any  future  time  while  this  treaty  exists; 
and,  in  consequence,  the  United  States  also  guarantees,  in 
the  same  manner,  the  rights  of  sovereignty  and  property, 
which  New  Granada  has  and  possesses  over  the  same 
territory. 

From  this  treaty,  it  cannot  be  supposed  that  New 
Granada  invited  the  United  States  to  become  a  party  to 
the  intestine  troubles  of  that  Government,  nor  did  the 
United  States  become  bound  to  take  sides  in  the  domestic 
broils  of  New  Granada.  The  United  States  did  guarantee 
New  Granada  in  the  sovereignty  and  property  over  the 
territory.  This  was  as  against  other  and  foreign  govern- 
ments. Without  languarge  more  explicit  and  direct  to 
that  end,  it  cannot  be  that  New  Granada  desired,  or  the 
United  States  intended,  to  give  a  guarantee  to  New  Gra- 
nada against  the  conduct  of  the  citizens  of  the  latter.  The 
acceptance  of  such  a  guarantee  would  amount  to  a  surren- 
der of  sovereignty  on  the  part  of  New  Granada;  and  the 
United  States,  by  virtue  of  the  treaty,  could  claim  the 
right  to  determine  which  party  in  New  Granada  would 
keep  and  perform  the  treaty,  and  which  not,  and,  if  able, 
could  rightfully  put  and  keep  in  power  the  party  thus 
selected.  The  history  of  the  relations  which  this  Govern- 
ment has  ever  borne  towards  the  other  nations  of  the 
world  forbids  the  idea  that  it  ever  desired  or  intended  to 
obtain  such  control  over  the  internal  affairs  of  any  other 
government.  The  positive  and  efficacious  guarantee  of 
perfect  neutrality  mentioned  in  the  treaty  must  be  regarded 
as  having  reference  to  foreign  powers. 
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In  the  fourth  part  of  the  35th  article,  it  is  agreed  betwixt 
the  high  contracting  powers  that,  "  if  any  one  or  more  of 
the  citizens  of  either  party  shall  infringe  any  of  the  articles 
of  this  treaty,  such  citizens  shall  be  held  personally  respon- 
sible for  the  same,  and  the  harmony  and  good  corres- 
pondence between  the  two  nations  shall  not  be  interupted 
thereby;  each  party  engaging  in  no  way  to  protect  the 
offender,  or  sanction  such  violation."  This  stipulation  in 
the  treaty  is  perfectly  mutual,  giving  to  the  United  States 
no  more  power  over  citizens  of  New  Granada  than  it  does 
to  New  Granada  over  citizens  of  the  United  States,  and, 
being  mutual,  is  in  direct  conflict  with  the  previous  part 
of  the  article,  if  in  that  previous  part  the  United  States  is 
authorized  to  intermeddle  with  the  domestic  concerns,  or 
to  take  sides  with  the  one  or  the  other  party  in  the  intes- 
tine troubles  of  that  nation. 

My  opinion,  therefore,  is,  that  this  Government  will  not 
be  authorized,  from  anything  contained  in  the  35th  article 
of  the  treaty,  to  send  a  force  to  protect  the  Isthmus  of 
Panama  from  invasion  by  a  body  of  insurgents  of  that 
country. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  Wm.  H.  Seward, 

Secretary  of  State. 


FEES  OF  DISTRICT  ATTORNEYS  IN  REVENUE  SUITS. 

A  District  Attorney  cannot  be  allowed  to  retain  two  per  cent,  of  any 
moneys  realized  in  a  suit  under  the  revenue  laws  without  a  previous 
taxation  of  his  account  by  the  court. 

Attorney  General's  Office, 

November  10, 1865. 
Sir:  I  have  received  your  letter  of  the  4th  instant, 
enclosing  a  communication  addressed  to  you  by  the  Com- 
missioner of  Internal  Revenue,  relative  to  a  claim  made 
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by  the  United  States  attorney  for  the  district  of  Massa- 
chusetts, for  commissions  at  the  rate  of  two  per  centum 
on  certain  moneys  received  by  him,  under  the  circum- 
stances to  which  I  will  now  refer. 

Some  time  ago  a  proceeding  in  rem  was  instituted  by  the 
district  attorney  to  enforce  the  forfeiture  of  a  distillery  and 
a  quantity  of  spirits  belonging  to  the  Boston  firm  of  Wil- 
liam E.  French  &  Co.  After  the  filing  of  the  information, 
an  investigation  was  had,  under  the  auspices  of  the  Inter- 
nal Revenue  Bureau,  of  the  transactions  of  these  parties, 
and  it  disclosed  the  fact  that  they  were  indebted  to  the 
United  States  in  the  sum  of  $33,000  for  unpaid  taxes, 
and  the  further  fact,  that  they  were  liable  to  be  proceeded 
against  for  a  large  amount  of  pecuniary  penalties  which 
they  had  incurred  in  addition  to  the  forfeiture  of  the  par- 
ticular property  embraced  in  the  proceeding  instituted  by 
the  district  attorney.  An  offer  of  compromise  or  settlement 
was,  under  these  circumstances,  made  by  the  parties  to  the 
Commissioner  of  Internal  Revenue.  They  agreed  to  pay 
the  amount  of  taxes  found  to  be  due  by  them,  and  also  the 
sum  of  $17,000,  in  lieu  of  all  fines,  penalties,  and  forfeit- 
ures incurred  by,  and  which  were  recoverable  or  enforce- 
able against  them,  at  the  suit  of  the  Uuited  States.  This 
proposal  was  accepted  by  the  Department,  and  the  district 
attorney  was  directed,  on  the  payment  of  the  stipulated 
sums,  amounting  to  $50,000,  to  discontinue  the  pro- 
ceeding against  the  distillery  and  the  liquor.  The  money 
was  paid  into  the  hands  of  the  district  attorney,  and  the 
proceeding  was  dismissed.  He  now  contends  that  he  is 
entitled,  under  the  provision  of  the  11th  section  of  the  act 
of  March  3, 1863,  to  be  paid  two  per  centum  on  the  amount 
of  money  thus  received  by  him,  on  the  ground  that  the 
money  was,  within  the  meaning  of  that  act,  either  collected 
or  realized  in  the  proceeding  instituted  to  forfeit  the  dis- 
tillery and  liquor. 

This  claim  may  be  well  founded  in  fact  and  in  law,  but 
has  the  court  in  which  that  proceeding  was  instituted  so 
decided  ?   If  it  has,  you  might  be  warranted  in  allowing  the 
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district  attorney  to  deduct  from  the  moneys  in  his  hands 
the  amount  which  he  contends  he  is  entitled  to  be  paid ; 
but  if  it  has  not,  I  do  not  see  that  you  have  any  authority 
to  comply  with  his  demand.  The  act  of  1863  provides,  in 
the  11th  section,  that  there  shall  be  taxed  and  paid  to  a 
district  attorney  two  per  centum*  on  all  moneys  collected 
or  realized  in  any  suit  or  proceeding  arising  under  the  rev- 
enue laws  conducted  by  him,  in  which  the  United  States 
are  a  party.  Two  things  are  thus  authorized  and  required: 
the  one  is  the  taxation  of  the  amount  payable  in  such  suit, 
and  the  other  is  the  payment,  of  that  amount.  The  taxa- 
tion must  precede  the  payment.  The  payment  must  be 
made  pursuant  to  the  taxation.  There  can  be  no  legal 
payment  before  or  until  the  amount  lawfully  payable  has 
been  duly  taxed.  The  district  attorney  is  not  entitled  to 
be  paid  the  amount  claimed  by  him  before  or  without  a 
taxation  duly  had  of  the  amount  presented,  any  more  than 
the  Department  may  be  entitled  to  withhold  from  him, 
after  the  taxation  of  his  bill,  the  amount  which  the  court 
may  determine  he  has  a  right  to  demand  and  receive.  The 
taxation  of  a  bill  for  costs  or  compensation  in  a  judicial 
proceeding  is  the  ascertainment  or  liquidation  by  or  under 
the  authority  of  the  court  of  the  amount  due  and  payable 
therefor.  The  district  attorney,  claiming,  as  he  does,  under 
the  statute,  must  establish  his  claim  according  to  the  stat- 
ute. He  must  show  that  the  court  or  proper  officer  has 
acted  upon  hid  bill;  and,  until  he  exhibits  proof  of  that 
fact,  you  are  not  authorized,  in  my  opinion,  to  consent  to 
the  payment  of  any  part  of  the  amount  demanded.  He 
must  present  his  bill  to  the  district  court  in  which  the 
information  was  filed,  and  ask  it  to  say,  under  the  circum- 
stances of  the  case  as  they  shall  appear,  whether  any  part, 
and  how  much,  if  any,  of  the  money  he  now  holds  was  real- 
ized or  collected  within  the  meaning  of  the  act  of  1863,  in 
the  proceeding  to  which  I  have  referred.  If  the  court  shall 
determine  that  the  entire  amount  now  in  his  hands,  and 
received  in  the  settlement  arranged  by  the  Department, 
was,  in  the  sense  of  the  statute,  realized  in  that  proceeding, 
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it  will  have  no  difficulty  in  "  taxing "  his  account  at  the 
full  amount  embraced  in  it;  and,  in  that  event,  you  might 
well  be  justified  in  making  payment  conformably  to  the 
ruling  of  the  court  But  if  the  court  should  be  of  the  opin* 
ion  that  no  part  of  the  $50,000  in  question,  under  the 
facts  of  the  case,  was  either  collected  or  realized  in  the 
proceeding  against  the  distillery,  and  should  this  reject  the 
entire  claim  of  the  district  attorney  for  commissions,  that 
will  make  an  en*  of  his  demand,  under  the  statute  of  1863. 
Such  a  decision,  however,  may  not  bar  a  future  and  inde- 
pendent claim  by  the  district  attorney  for  a  reasonable 
compensation  for  the  services  he  may  have  performed  in 
connection  with  the  payment  of  the  large  amount  realized 
by  the  settlement  referred  to.  If  the  court  should  deter- 
mine that  he  is  not  entitled,  under  the  act  of  1863,  to  any 
compensation,  on  the  ground  that  no  part  of  that  amount 
was  realized  in  the  proceeding  for  forfeiture,  the  district 
attorney  might  well  be  entitled,  independently  of  that  act, 
to  be  paid  such  an  amount  as  would  afford  him  a  reasonable 
compensation  for  the  labor,  time,  and  trouble  expended  in 
the  matter  of  the  settlement.  The  question  of  quantum 
meruit  would  be  one  for  your  determination,  under  all  the 
circumstances  of  the  case.  Such  a  claim  as  I  suggest, 
however,  could  only  be  allowed  after  the  decision  by  a 
court  against  the  right  of  the  district  attorney  to  receive  any 
allowance  under  the  statute  of  1863.  You  have  no  power 
to  give  him  extra  compensation  for  his  services;  but  you 
have  the  right  to  allow  him  compensation  for  extra  official 
services,  rendered  at  the  request  or  with  the  sanction  of 
your  Department.  Whatever  amount  the  court  may  deter- 
mine he  is  entitled  to  receive,  under  the  act  of  1863,  will 
be  the  true  legal  measure  of  his  compensation,  and  yon 
will  have  no  authority  to  increase  it;  but,  if  it  should  decide 
that  no  allowance  could  be  made  to  him  out  of  the  fund 
under  that  act,  you  may  then  remunerate  the  officer  accord- 
ing to  your  own  views  of  the  character,  extent,  and  effect- 
iveness of  the  services  rendered  by  him  in  connection  with 
the  payment  of  the  money  now  in  his  hands. 
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I  forbear  to  express  my  opinion  on  the  validity  of  the 
claim  made  by  the  district  attorney  under  the  statute  of 
1863;  because  my  opinion,  in  the  view  I  take  of  the  char- 
acter of  the  question,  could  furnish  no  legal  guide  in  this 
or  any  similar  case.  Whether  he  has  a  right  to  deduct 
two  per  centum  on  $50,000,  or  two  per  centum  on  $5,000, 
by  the  terms  of  the  act  of  1863,  from  the  money  deposited 
with  him,  is  a  question,  in  my  opinion,  Congress  has  left  to 
be  determined  in  the  court. 

The  duty  and  the  responsibility  must  rest  where  the  law 
has  placed  them. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 


APPLICATION  OP  AMERICAN  GUANO  COMPANY. 

The  Secretary  of  State  ought  not  to  revoke  the  Proclamation  issued 
August  7,  I860,  relative  to  Howland's  Island,  in  the  Pacific  Ocean,  in 
favor  of  the  United  States  Guano  Company,  upon  the  application  of  the 
American  Guano  Company. 

Attorney  General's  Office, 

November  13, 1865. 
Sir  :  On  the  7th  day  of  August,  1860,  a  proclamation 
was  issued  under  the  seal  of  the  State  Department,  and 
signed  by  Wm.  Henry  Trescott,  acting  Secretary  of  State. 
The  proclamation  recites  that  George  E.  Netcher,  a  citizen 
of  the  United  States,  had  given  the  required  notice  of  the 
discovery  of  guano  on  Howland's  Island,  in  the  Pacific 
Ocean,  the  island  lying  in  north  latitude  fifty  minutes,  and 
in  longitude  west  one  hundred  and  seventy-six  degrees, 
fifty-two  minutes,  and  that  the  island  had  been  occupied 
by  A.  G.  Benson  on  behalf  of  himself  and  associates,  W. 
W.  Taylor  and  the  said  George  E.  Netcher.  It  is  also 
recited  that  the  United  States  Guano  Company,  of  New 
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Fork,  a  corporation  being  the  assignees  of  the  assigns  of 
the  parties  aforesaid,  has  executed  a  bond  in  accordance 
with  the  requirements  of  the  acts  of  Congress  of  the  18th 
'  August,  1856;  wherefore,  it  is  made  known  that  the  said 
company  is  entitled,  in  respect  to  the  guano  on  said  island, 
to  all  the  privileges  and  advantages  by  that  act  to  be 
secured  to  the  citizens  of  the  United  States. 

With  your  letter  of  the  80th  October,  1865,  you  send 
the  petition  of  Mr.  C.  L.  Marshal,  President  of  the  Amer- 
ican Guano  Company,  in  which  he  asks  that  the  above 
proclamation  shall  be  revoked  or  cancelled  by  the  State 
Department,  and  that  a  like  proclamation  shall  be  made 
in  behalf  of  the  American  Guano  Company,  and  modified 
so  as  to  secure  and  protect  the  ju6t  rights  of  the  last-named 
company.  The  grounds  upon  which  this  request  is  made 
are  fully  set  out  in  the  petition,  and  will  be  considered 
hereafter. 

Before  considering  the  grounds  of  the  application,  it  is 
proper  to  state,  that  I  have  read  and  concur  in  the  opinions 
of  my  predecessor,  Attorney  General  Black,  one  of  date 
the  2d  day  of  June,  1857,  the  other  of  date  the  12th  July, 
1859,  in  which  he  had  occasion  to  construe  the  act  of  the 
18th  August,  1856.  (See  11  Stats,  at  Large,  ch.  164.)  The 
opinion  of  the  12th  July,  1859,  was  upon  conflicting  claims 
to  the  benefits  conferred  by  the  said  act  of  Congress. 
After  a  careful  review  of  the  facts  of  that  case,  the  Attor- 
ney General  comes  to  the  conclusion  that  the  political 
branch  of  the  Government  ought  not  to  interfere  betwixt 
the  parties,  and  that  any  legal  and  equitable  right  that 
might  exist  in  favor  of  one  claimant  against  another  were 
proper  subjects  for  the  determination  of  a  judicial  tribunal. 

I  will  now  consider  seriatim  the  grounds  upon  which  a 
revocation  is  sought  and  another  proclamation  requested. 

1st.  That  the  proclamation  was  without  the  authority  of 
the  President  of  the  United  States.  Each  of  the  Executive 
Departments  is,  except  where  some  special  duty  is  directly 
imposed  by  Congress,  under  the  immediate  control  and 
supervision  of  the  President.    What  the  Department  does, 
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must  be  regarded  as  having  been  done  by  the  order  and 
sanction  of  the  President.  As  a  general  rale,  no  one  can 
question  the  authority  of  the  head  of  a  Department  but  the 
President.    This  general  rule  applies  in  this  case. 

2d.  "  The  proclamation  is  not  signed  by  the  President, 
as  contemplated  by  the  act  of  Congress." 

The  act  does  not  require  the  signature  of  the  President 
to  any  paper  or  proclamation ;  it  does  not  say  in  what 
mode  the  President  shall  manifest  his  decision  that  the 
island  shall  appertain  to  the  United  States,  and  that  the 
discoverer  of  guano  thereon  shall  enjoy  the  exclusive  priv- 
ileges conferred  thereby.  He  is  left  free  to  adopt  such 
mode  as  he  shall  deem  best,  or  that  was  customary.  I  think 
that  the  mode  adopted  is  the  usual  and  customary  one, 
and  most  likely  the  very  one  contemplated  by  Congress. 
It  is  through  the  State  Department  that  the  President 
corresponds  with  foreign  nations;  and,  as  questions  of 
international  rights  and  obligations  would  likely  arise  by 
reason  of  the  execution  of  the  act,  Congress  required  that 
notice  of  the  discovery  of  guano  upon  an  unoccupied 
island,  and  proofs  of  the  occupation  and  possession  of 
the  island  by  the  discoverer,  should  come  to  the  Presi- 
dent through  that  Department.  It  has  been  the  general 
practice  of  the  Government,  by  proclamation,  to  make 
known  to  the  world  any  action  of  the  Government  that 
may  affect  other  governments,  or  the  citizens  or  subjects 
of  other  nations. 

I  think,  therefore,  that  the  act  of  Congress  did  not  con- 
template a  signing  by  the  President,  but  that  he  would 
rightfully  manifest  his  decision  in  the  customary  way,  by 
proclamation  of  the  State  Department. 

3d.  "That  Wm.  Henry  Trescott  had  no  authority  in 
law  to  affix  the  seal  of  the  United  States  to  the  said  proc- 
lamation, or  to  sign  the  same  officially,  unless  he  had  been 
authorized  to  do  so  by  the  President,  and,  as  your  petitioner 
is  informed  and  believes,  no  authority  was  given  and  filed 
in  the  office  of  the  Secretary  of  State. "# 

The  proclamation  was  not  made  under  the  seal  of  the 
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United  States,  bat  under  the  seal  of  the  Department  It  is 
not  customary,  nor  was  it  necessary,  to  use  the  seal  of  the 
United  States  to  such  a  proclamation.  I  know  of  no  law 
that  requires  the  special  written  authority  of  the  President 
for  the  use  of  the  seal  of  the  State  Department;  on  the 
contrary,  such  authority  is  presumed.  The  custody  and 
use  of  the  seal  of  the  Department,  and  the  exercise  of  the 
functions  of  office  of  the  Secretary  of  State  by  Trescott, 
made  his  acts  and  doings  good,  as  far  as  third  persons  are 
concerned. 

The  4th,  5th,  and  6th  reasons  in  favor  of  granting  the 
prayer  of  the  petitioner  are  to  the  effect,  that  the  proc- 
lamation was  obtained  by  a  fraud  upon  the  Government, 
and  a  fraud  upon  his  employers,  by  Benson. 

To  sustain  the  allegation  that  the  proclamation  was  pro- 
cured by  fraud  upon  the  Government,  it  is  said  that  one 
Arthur  Benson,  at  the  cost,  for  the  benefit,  and  as  the 
employee  of  the  persons  who  afterwards  composed  the 
American  Guano  Company,  occupied  and  took  possession 
of  Howland's  Island.  A.  G.  Benson  was  the  president  of 
the  American  Guano  Company,  and  whilst  he  was  presi- 
dent of  the  company,  he  gave  the  notice  and  funbhed  the 
proofs  upon  which  the  proclamation  issued.  It  is  stated 
in  the  petition  that  the  notice  and  proofs  were  given  and 
furnished  to  the  Department  without  the  knowledge  and 
sanction  of  the  company,  and  it  does  not  appear  that  the 
American  Guano  Company  did,  at  any  time,  authorize 
and  direct  A.  G.  Benson,  or  any  one  else,  to  give  the  notice 
and  make  the  proofs  required  under  the  act  of  Congress. 
I  do  not  understand  that  Benson  is  complained  of  as  not 
having  stated  facts  sufficient  to  authorize  the  proclamation ; 
indeed,  the  American  Guano  Company  are  now  claiming 
that  the  facts  are  sufficient;  but  it  is  insisted  that  he  failed 
to  disclose  who  were  his  associates  and  his  employers. 
Whether  Benson  did  or  not  truly  make  known  who  were 
his  associates  and  employers  makes  an  issue  of  fact  betwixt 
him  and  the  American  Guano  Company,  in  which  the 
Government  has  no  interest  and  ought  not  to  be  a  party, 
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nor  ought  the  political  branch  of  the  Government  to  bear 
and  determine  it  Whether  Benson  was  or  not  the  agent 
of  the  American  Guano  Company,  and,  if  an  agent,  was 
he  faithful  or  faithless,  are  questions  which  can  only  be 
•  appropriately  and  thoroughly  inquired  into,  examined,  and 
decided  in  a  judicial  tribunal. 

If  the  American  Guano  Company  trusted  Benson,  as  its 
agent,  to  occupy  and  possess  Howland's  Island,  to  give 
notice  to  the  State  Department,  make  necessary  proofs, 
and  procure  the  proclamation,  the  company  cannot  com- 
plain to  the  Department  that  the  wishes  of  their  agent 
were  complied  with.  As  between  the  company  and  Ben- 
son, the  company  can  complain  that  Benson  transcended 
his  authority,  or  violated  his  contract;  but,  as  against  the 
Government  and  third  persons,  who  had  no  notice  of  any 
agency  or  contract,  the  company  must  adopt  the  whole  of 
Benson's  acts  in  procuring  the  proclamation,  or  none. 
As  the  Government  had  no  notion  of  Benson's  agency 
before  the  proclamation,  the  employers  of  Benson  cannot 
now  be  permitted  to  adopt  or  reject  such  of  his  acts  aa 
comport  with  or  militate  against  their  interest.  That 
would  most  likely  work  injustice  to  innocent  parties. 

It  is,  7thly,  insisted  that,  if  a  revocation  of  the  proclam- 
ation is  not  made,  and  another  issued  as  prayed  for,  the 
American  Guano  Company  will  be  without  remedy,  and 
thus  make  a  singular  exception  to  the  maxim,  that  where 
there  is  a  right  there  is  a  remedy. 

The  refusal  of  the  prayer  of  the  petitioner  is  no  breach 
of  or  exception  to  that  maxim.  If  the  facts  stated  in  the 
petition  be  true,  the  company  has  been  wronged,  but  it 
can  and  should  obtain  redress  against  the  person  who 
committed  the  wrong.  The  innocent  and  legal  holders 
of  the  privileges  conferred  by  the  proclamation  should 
not,  by  an  unjust  application  of  that  maxim,  be  made  to 
answer  for  the  infidelity  of  the  agent  or  employee  of  the 
American  Guano  Company.  Having  trustea  Benson,  the 
company  should  bear  the  losses  consequent  upon  his  con- 
duct, and  not  be  permitted  to  cast  them  upon  persons  who 
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where  ignorant  of  any  trust  or  agency.  Having  come  to 
the  conclusion,  upon  a  careful  examination  of  the  grounds 
upon  which  you  are  asked  to  revoke  the  proclamation  and 
issue  a  new  one,  that  you  ought  not  to  do  so,  I  will  not 
take  up  my  own  time,  nor  vex  you,  with  a  discussion  of 
the  question,  whether  you  have  the  power  to  do  so. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Wm.  H.  Seward, 

Secretary  of  State. 


CONVENTION  WITH  UNITED  STATES  OF  COLOMBIA. 

The  convention  of  February  10,  1864,  with  the  United  States  of  Colombia, 
confers  on  the  commission  thereby  created  jurisdiction  to  determine,  and 
it  should  determine,  whether  any,  and  what,  claims  had  been  presented  to, 
but  not  decided  by,  the  commission  under  the  treaty  with  New  Granada 
of  September  10, 1857. 

Attorney  General's  Office, 

November  18,  1865. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  14th  of  November,  wherein  you  say,  that  there 
are  five  cases,  which,  according  to  the  opinion  of  the  com- 
missioner on  the  part  of  the  United  States,  and  that  of  the 
arbiter,  were  considered  and  decided  pursuant  to  the  terms 
of  the  convention  betwixt  the  United  States  and  New  Gra- 
nada, of  the  date  of  the  10th  September,  1857,  but  that  the 
commissioner  on  the  part  of  New  Granada  was  of  the  opin- 
ion that  they  had  not  been  decided.  In  consequence,  it 
has  been  deemed  proper  not  to  pay  the  claims  as  to  the 
decision  of  which  such  difference  of  opinion  existed.  You 
say  that,  if  in  my  judgment  the  Government  of  the  United 
States  will,  upon  the  payment  of  the  claims  referred  to, 
have  a  legal  demand  upon  New  Granada,  you  are  willing 
that  they  should  be  paid. 

From  the  papers  that  accompanied  your  letter,  I  am 
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informed  that  the  commission  that  was  raised  by  the  con- 
vention of  the  10th  September,  1857,  did  not,  within  the 
time  limited  by  the  convention  for  the  power  and  existence 
of  the  commission,  decide  all  the  cases  that  were  upon  their 
calendar.  Another  joint  convention  was,  therefore,  entered 
into  betwixt  the  two  Governments,  on  the  10th  day  of 
February,  1864.  In  the  last  convention,  it  is  recited  that, 
"  whereas  the  joint  commission  organized  under  the  author- 
ity conferred  by  the  first-named  covention  did  fail,  by  rea- 
son of  uncontrollable  circumstances,  to  decide  all  the  claims 
laid  before  them  under  its  provisions  within  the  time  to 
which  their  proceedings  were  limited  by  the  4th  article 
thereof,  the  United  States  of  America  and  the  United 
States  of  Colombia  are  desirous  that  the  time  originally 
fixed  for  the  duration  of  the  commission  should  be  so  ex- 
tended as  to  admit  the  examination  and  adjustment  of  such 
claims  as  were  presented  to,  but  not  settled  by,  the  joint 
commission  aforesaid."  The  high  contracting  parties  then 
agree  that  the  time  limited  in  the  first  convention  shall 
be  extended  for  a  period  not  exceeding  nine  months  from 
the  exchange  of  ratifications,  but  the  provisions  of  the  first 
convention  are  altered  in  nothing  except  that  the  contract- 
ing parties  shall  appoint  commissioners  anew,  and  an  um- 
pire shall  be  chosen  anew. 

Evidently,  it  was  intended  by  the  convention  of  February, 
1864,  that  the  commission  created  thereby  should  be  a  con- 
tinuation of  the  commission  which  had  existed  under  the 
convention  of  September,  1857.  The  books,  papers,  records, 
and  proceedings  of  the  original  commission  had  to  come 
into  the  possession  and  be  under  the  dominion  of  the  new 
commission. 

By  the  convention  of  September,  1857,  the  commis- 
sioners could  not  decide  any  claim  which  had  not  been 
presented  prior  to  the  1st  day  of  September,  1857,  either 
to  the  State  Department  at  Washington,  or  the  minister  of 
the  United  States  at  Bogota.  The  new  commission  have 
full  authority  to  decide  the  cases  which  had  been  presented 
within  the  time  specified,  and  which  had  not  been  decided 
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by  the  original  commission.  This  is  the  full  extent  of  its 
jurisdiction.  It  has  power  only  to  determine  such  claims 
as  were  presented  to,  and  left  undetermined  by,  the  former 
joint  commission.  The  first  duty  of  the  new  commissioners 
is,  then,  to  ascertain  what  claims  had  not  been  decided. 

To  do  this,  they  must  of  necessity  determine  what  cases 
had  been  decided  by  the  old  commission.  As  the  con- 
tracting parties  did  not  mutually  ^agree  what  cases  had,  and 
what  had  not,  been  decided,  that  duty  is  devolved  upon  the 
new  commission,  and  the  contracting  powers  will  be  bound 
by  their  decision. 

It  is  my  opinion,  then,  that  the  question  which  you  have 
asked  me  is  one  regularly  within  the  jurisdiction  of  the 
present  commission  to  determine.  This  commission,  I 
understand,  is  now  in  session. 

I  am  strengthened  in  this  opinion,  because,  at  the  time 
the  last  convention  was  entered  into,  it  appeared  from  the 
minutes  and  records  of  the  old  commission  that  the  com- 
missioners differed  in  opinion  as  to  whether  those  five  cases 
had  been  regularly  decided  or  not,  and  it  must  be  taken 
that  the  contracting  parties  were  aware  of  that  fact.  It 
cannot  be  inferred,  from  the  provisions  of  either  convention, 
that  it  was  the  intention  of  the  contracting  powers  to  give 
either  the  United  States  or  New  Granada  the  right  to  say 
what  had  and  what  had  not  been  decided.  That  should  be 
determined  by  the  commission,  and,  when  they  decide,  both 
powers  are  concluded. 

Considering  the  first  convention,  and  the  proceedings 
under  it,  that  the  minutes  of  the  first  commission  show  the 
difference  of  opinion  betwixt  the  commissioners,  that  the 
two  Governments  were  advised  of  that  difference  when 
they  negotiated  the  last  convention,  and  the  language  of  the 
last  convention,  I  am  of  opinion  that  the  Government  did 
properly  withhold  payment,  pending  the  negotiations  for  a 
new  convention,  and  that,  under  that  new  convention,  the 
Government  caunot  rightfully  pay  the  five  suspended  claims 
until  the  new  commissioners  shall  say  whether  they  were 
or  not  decided  by  their  predecessors. 
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Doubtless  the  claimants  are  greatly  inconvenienced  by 
this  delay,  but  not  more  so  than  others  whose  claims  have 
not  been  passed  upon. 

I  do  not  mean  to  be  understood  'as  saying  that  the  pres- 
ent commission  can  reconsider  any  case  decided  by  the 
former,  but  the  commission  can  determine  whether  it  was 
decided  or  not. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Wm.  H.  Seward, 

Secretary  of  State. 


CLAIMS  FOB  SUBSISTENCE  STOKES. 

The  jurisdiction  of  the  Commissary  General,  under  the  8d  section  of  the 
act  of  July  4, 1864,  extends  only  to  claims  for  subsistence  which  origi- 
nated in  the  loyal  States. 

Attorney  General's  Office, 

November  24, 1865. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  note  of  the  14th  November,  1865,  wherein  you  ask 
me  for  a  construction  of  the  act  of  the  4th  of  July,  1864. 
There  accompanied  your  note  the  claims  of  two  ladies  of 
Memphis,  Tennessee,  who  are  represented  to  be  loyal  citi- 
zens, upou  the  Commissary  Department,  for  hogs  and  other 
articles  of  commissary  stores  taken  from  their  farms  in 
Mississippi,  in  the  year  1862  and  1863,  by  the  army  of 
the  United  States  under  General  Grant.  These  ladies 
claim  that  they  should  be  paid  by  the  Department,  by  vir- 
tue of  the  act  of  4th  of  July,  1864. 

The  1st  section  of  that  act  declares  that  the  jurisdiction 
of  the  Court  of  Claims  shall  not  extend  to  nor  include  any 
claim  against  the  United  States  growing  out  of  the  destruc- 
tion or  appropriation  of,  or  damage  to,  property  by  the  army 
or  navy,  or  any  part  of  the  army  or  navy,  engaged  in  the 
suppression  of  the  rebellion,  from  the  commencement  tb 
the  end  thereof. 
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The  3d  section  enacts,  "  that  all  claims  of  loyal  citizens 
in  States  not  in  rebellion,  for  subsistence  furnished  to  said 
army,  and  receipted  for  by  the  proper  officer  receiving  the 
same,  or  which  may  have  been  taken  by  such  officer  with- 
out giving  such  receipt,  may  be  submitted  to  the  Commis- 
sary General  of  Subsistence,  to  cause  each  claim  to  bo 
examined,"  &c. 

The  question  is,  whether  the  authority  conferred  upon 
the  Commissary  General  extends  only  to  the  determination 
of  claims  for  forage  originating  in  loyal  States,  or  whether 
a  more  general  jurisdiction  is  conferred  upon  him,  and  he 
has  power  to  determine  all  claims  for  forage  presented  to 
him  by  loyal  citizens  of  States  not  in  rebellion  that  may 
have  originated  within  or  without  the  territory  of  the 
enemy  in  the  late  civil  war. 

I  am  clearly  of  opinion,  that  the  true  construction  of  the 
statute  will  be  attained  by  regarding  the  words  "  in  States 
not  in  rebellion,"  as  qualifying  not  only  the  words  "  loyal 
citizens,"  with  which  they  are  immediately  connected,  but 
also  the  words  "all  claims,"  which  precede  them. 

In  order,  therefore,  that  the  jurisdiction  of  the  Commis- 
sary General  in  any  case  may  be  sustained  under  this  law, 
it  must  appear  that  not  only  the  domicil  of  the  claimant 
was  in  a  State  not  in  rebellion,  but  also  that  the  situs  of 
the  claim,  so  to  speak,  was  a  loyal  State. 

In  the  absence  of  clear  and  conclusive  evidence  of  an 
intention  to  confer  a  broader  jurisdiction  than  this  upon 
the  military  officer  gamed  in  the  statute,  I  cannot  hold 
that  Congress  meant  to  invest  him  with  authority  of  such 
magnitude,  with  responsibility  so  delicate  and  difficult,  and 
with  a  duty  so  distinctly  judicial  iti  its  character  as  would 
be  involved  in  the  power  to  adjudicate  the  multitudinous 
claims  that  might  be  presented  for  determination  under  a 
different  interpretation  of  the  statute. 

Authority  like  that  conferred  upon  the  Quartermaster 
General  and  Commissary  General  by  this  statute  is  not  to 
be  extended  beyond  the  precise  limits  indicated  by  the 
charter  which  confers  it. 
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In  this  view  of  the  construction  of  the  act  of  1864,  the  claim 
of  the  two  persons  of  Memphis,  Tennessee,  for  articles, 
within  the  designation  of  forage,  taken  by  the  army  of  the 
Union  in  Mississippi  during  the  late  hostilities,  are  not 
embraced  by  the  provisions  of  that  act,  and  cannot  be 
determined  by  the  Commissary  General. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
The  President. 


INJUNCTION    AGAINST    THE    NAVAL    COMMANDEB    AT 
MOUND  OITT. 

The  Attorney  General  will  not  give  an  opinion  as  to  the  validity  of  any 
exercise  of  jurisdiction  by  a  court  of  the  United  States  without  a  full 
record  of  the  case;  and  where  a  Department  doubts  the  validity  of  such 
an  exercise  of  jurisdiction,  the  Attorney  General  will  advise  the  head 
of  the  Department  to  raise  the  question  before  the  court. 

Attorney  General's  Office, 

November  27, 1865. 

Sir  :  I  have  just  received  your  letter  of  the  25th  instant, 
stating  that  the  commandant  at  the  naval  station  at  Mound 
City,  Illinois,  has  bqeh  enjoined  by  the  United  States  dis- 
trict court  from  selling,  under  an  order  of  your  Depart- 
ment, certain  captured  property  in  his  possession.  You 
desire  me  to  advise  you  whether  the  district  court  has 
power  to  restrain  that  officer  from  obeying  the  order  of 
your  Department. 

The  question  of  the  jurisdiction,  in  a  particular  case,  of 
a  judicial  tribunal,  is  always  a  very  important  one.  It 
becomes  especially  so  when  jurisdiction  has  been  exerted 
in  this  particular  direction.  The  very  inquiry  implies  doubt 
of  the  correctness  of  the  decision  of  the  court  in  favor  of 
its  own  authority,  and  necessitates  a  review  of  the  grounds 
on  which  the  authority  was  affirmed.  In  such  a  case,  it 
would  be  highly  improper  for  me,  or  any  one,  to  under- 
take that  inquiry,  without  being  in  possession  of  all  the 


Digitized  by  VjOOQ iC 


408  HON.  JAMES  SPEED 

Exportation  of  Arms  to  Mexico. 

facts  presented  to  the  attention  of  the  court,  and  which 
were  supposed  to  constitute  the  foundation  of  its  juris- 
diction. 

I  must,  in  the  case  you  mention,  decline  to  express  an 
opinion  on  the  question  of  the  authority  of  Judge  Treat 
to  award  an  injunction  against  the  naval  officer,  until  a 
copy  of  the  record  and  a  full  statement  of  the  facts  of  the 
case  are  before  me. 

I  desire,  however,  to  suggest,  that  the  better  course 
would  be  for  the  Department  to  contest,  in  the  first 
instance,  the  point  of  jurisdiction,  under  representation 
by  competent  counsel,  before  Judge  Treat  himself,  if  the 
case  has  not  gone  to  final  decree. 

If  the  proceeding  in  which  the  injunction  was  awarded 
was  not  initiated  by  the  United  States  district  attorney, 
the  sevices  of  that  officer  might  be  engaged  on  behalf  of 
the  interests  confided  to  your  Department;  but  if  the 
district  attorney  should  have  applied  for  the  injunction 
on  behalf  of  the  Government,  or  any  naval  officer  whom 
he  is  entitled  to  represent,  the  Department  has  authority 
to  employ  other  counsel  to  advise  it,  and  to  protect  its 
interests  before  the  court. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Gideon  Welles, 

Secretary  of  the  Navy. 


EXPOBTATION  OF  ARMS  TO  MEXICO. 

The  Commander  of  the  Military  Department  of  California  has  no  authority 
to  prohibit  our  own  citizens  from  exporting  munitions  of  war,  by  way 
of  merchandise,  to  the  belligerents  in  Mexico. 

Attorney  General's  Office, 

December  23, 1865. 
-Sir  :  I  must  ask  pardon  for  my  delay,  occasioned  by 
pressing  engagements  in  court,  in  making  reply  to  your 
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letter  of  the  21st  ultimo,  enclosing  for  my  consideration 
two  notes,  received  by  your  Department,  from  the  minister 
of  the  American  Republic,  with  their  accompaniments, 
relative  to  an  order,  of  the  date  of  October  11, 1865,  issued 
by  General  McDowell,  commanding  the  military  depart- 
ment of  California,  prohibiting  the  exportation  of  arms  or 
munitions  of  war,  by  the  frontier,  into  Mexico. 

The  question  asked  by  you  is,  whether,  in  my  opinion, 
this  order  is  in  conformity  with  any  laws,  regulations,  or 
orders  in  force  bearing  upon  the  subject? 

No  military  officer  has  the  right,  in  this  country,  to  issue 
any  order  to  which  he  cannot  lawfully  compel  obedience 
by  the  forces  under  his  command.  The  test,  therefore,  of 
the  validity,  in  point  of  law,  of  this  order  of  General 
McDowell,  is  whether  he  could  lawfully  employ  the  mili- 
itary  forces  subject  to  his  control  to  prevent  American 
citizens  and  other  persons  within  our  jurisdiction  from 
transporting  arms  or  munitions  of  war,  as  merchandise, 
across  the  frontier  into  Mexico,  in  the  present  state  of 
affairs  in  that  country? 

The  answer  to  be  given  to  this  question  depends  upon 
the  character  of  the  acts  against  which  the  order  is  direct- 
ed; whether  they  are  lawful  or  unlawful;  and,  if  unlawful, 
whether  the  military  authority  can  take  cognizance  of  them, 
and  prevent  or  restrain  their  commission.  Some  offences 
are  cognizable  exclusively  by  civil  authority.  Others  may 
lawfully  be  restrained  or  prevented  by  military  power. 
Counterfeiting  the  current  coin  of  the  United  States  is 
made  criminal  by  statute ;  but  the  law  leaves  the  offence 
to  be  dealt  with  by  the  civil  authority  of  the  United  States. 
By  the  statute  of  1818,  the  setting  on  foot  any  military 
expedition,  within  the  jurisdiction  of  the  United  States, 
against  the  territory  of  a  foreign  State,  with  whom  the 
United  States  are  at  peace,  is  a  high  misdemeanor ;  but 
the  statute  expressly  authorizes  the  President  to  employ 
the  array  and  navy  to  prevent  the  canning  on  of  any  such 
expedition  from  our  territory.  It  is  plain  that,  if  it  should 
be  determined  that  it  is  not  unlawful  for  American  citizens, 
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neutral  people  in  the  war  now  being  waged  on  Mexican 
territory,  to  export  articles  contraband  of  war,  by  way  of 
merchandise,  to  either  of  the  belligerents,  the  inquiry  as  to 
the  jurisdiction  of  the  military  authorities  ever  the  subject 
need  not  be  pursued. 

In  that  event,  any  attempt  on  the  part  of  those  author- 
ities to  enforce  obedience  to  rules  or  regulations  of  their 
own  in  regard  to  that  subject  would  be  clearly  a  usurpa- 
tion of  power. 

Now,  I  apprehend  it  to  be  well  settled,  that  "  neutrals 
may  lawfully  sell  at  home  to  a  belligerent  purchaser,  or 
carry  themselves  to  the  belligerent  Powers  contraband 
articles,  subject  to  the  right  of  seizure  in  transitu.  The 
right  of  the  neutral  to  transport,  and  of  the  hostile  power 
to  seize,  are  conflicting  rights,  and  neither  party  can  charge 
the  other  with  criminal  act."  (1  Kent's  Com.,  p.  142.)  I 
state  the  doctrine  in  the  words  of  Chancellor  K!ent,  "  of 
whose  writings  it  may  be  safely  said,"  a  late  English  author 
has  remarked,  "  that  they  are  never  wrong."  In  the  case 
of  the  Santissima  Trinidad,  Mr.  Justice  Story,  in  delivering 
the  opinion  of  the  court,  said :  "  There  is  nothing  in  our 
laws,  or  in  the  law  of  nations,  that  forbid  our  citizens  from 
sending  armed  vessels,  as  well  as  munitions  of  war,  to  for- 
eign ports  for  sale.  It  is  a  commercial  adventure  which  no 
nation  is  bound  to  prohibit,  and  which  only  exposes  the 
persons  engaged  in  it  to  the  penalty  of  confiscation."  (7 
Wheaton,  340.) 

Without  entering  into  an  extended  exposition  of  the  law 
on  this  subject,  I  am  of  opinion  that,  if  the  order  of  General 
McDowell  was  intended  to  interfere  with  such  trade,  con- 
ducted by  our  people,  as  the  authorities  to  which  I  have 
referred  have  declared  to  be  lawful,  the  order  is  not  "  in 
conformity  with  any  laws  bearing  upon  the  subject" 

I  observe  that  a  portion  of  the  order  to  which  my  atten- 
tion has  been  called  was  probably  intended  to  be  directed 
against  military  expeditions,  or  armed  enterprises  carried 
on  from  this  country  against  the  belligerents  contending  in 
Mexico.     Such  expeditions  and  enterprises  are,  of  course, 
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violations  of  our  statutes,  and  nothing  in  the  opinion  is 
intended  to  impugn  the  validity  of  the  order  in  respect  to 
them. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  Vm.  H.  Seward, 

Secretary  of  State. 


CASE  OP  JEFFERSON  DAVIS. 

Beply  of  the  Attorney  General  to  the  resolution  of  the  Senate  relative  to 
the  prosecution  of  Jefferson  Davis  for  treason. 

Attorney  General's  Office, 

January  6,  1866. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  from 
you  of  a  copy  of  the  resolution  of  the  Senate  of  the  United 
States,  of  date  the  21st  of  December,  1865.  In  that  resolu- 
tion, the  Senate  respectfully  request  to  be  informed  upon 
what  charges,  or  for  what  reasons,  Jefferson  Davis  is  still 
held  in  confinement,  and  why  he  has  not  been  put  upon 
his  trial. 

When  the  war  was  at  its  crisis,  Jefferson  Davis,  the 
commander-in-chief  of  the  army  of  the  insurgents,  and 
other  prominent  rebels,  were  taken  prisoners  by  the  mili- 
tary forces  of  the  United  States.  It  was  the  duty  of  the 
military  so  to  take  them.  They  have  been  heretofore  and 
are  yet  held  as  prisoners  of  war.  Though  active  hostilities 
have  ceased,  a  state  of  war  still  exists  over  the  territory  in 
rebellion.  Until  peace  shall  come  in  fact  and  in  law,  they 
can  rightfully  be  held  as  prisoners  of  war. 

I  have  ever  thought  that  trials  for  high  treason  cannot 
be  had  before  a  military  court.  The  civil  courts  have 
alone  jurisdiction  of  that  crime.  The  question  then  arises, 
where  and  when  must  the  trials  be  held? 

In  that  clause  of  the  Constitution  mentioned  in  the  reso- 
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lution  of  the  Senate,  it  is  plainly  written  that  they  must  be 
held  in  the  State  and  district "  wherein  the  crime  shall 
have  been  committed."  I  know  that  many  persons  of 
learning  and  ability  entertain  the  opinion,  that  the  com- 
mander-in-chief of  the  rebel  armies  should  be  regarded  as 
constructively  present  with  all  the  insurgents  who  prose- 
cuted hostilities  and  made  raids  upon  the  northern  and 
southern  borders  of  the  loyal  States.  This  doctrine  of  con- 
structive presence,  carried  out  to  its  logical  consequences, 
would  make  all  who  had  been  connected  with  the  rebel 
armies  liable  to  trial  in  any  State  and  district  into  which 
any  portion  of  those  armies  had  made  the  slightest  incur- 
sion. Not  being  persuaded  of  the  correctness  of  that  opin- 
ion, but  regarding  the  doctrine  mentioned  as  of  doubtful 
constitutionality,  I  have  thought  it  not  proper  to  advise 
you  to  cause  criminal  proceedings  to  be  instituted  against 
Jefferson  Davis,  or  any  other  insurgent,  in  States  or  dis- 
tricts in  which  they  were  not  actually  present  during  the 
prosecution  of  hostilities. 

Some  prominent  rebels  were  personally  present  at  the 
invasions  of  Maryland  and  Pennsylvania,  but  all,  or  nearly 
all,  of  them  received  military  paroles  upon  the  surrender 
of  the  rebel  armies.  Whilst  I  think  that  these  paroles  are 
not  ultimate  protection  against  prosecution  for  high  trea- 
son, I  have  thought  that  it  would  be  a  violation  of  the 
paroles  to  prosecute  those  persons  for  crimes,  before  the 
political  power  of  the  Government  has  proclaimed  that  the 
rebellion  has  been  suppressed. 

It  follows  from  what  I  have  said,  that  I  am  of  the  opin- 
ion that  Jefferson '  Davis,  and  others  of  the  insurgents, 
ought  to  be  tried  in  some  one  of  the  States  or  districts  in 
which  they  in  person  respectively  committed  the  crime 
with  which  they  may  be  charged.  Though  active  hostili- 
ties and  flagrant  war  have  not  for  some  time  existed  be- 
tween the  United  States  and  the  insurgents,  the  peaceful 
relations  between  the  Government  and  the  people  in  the 
States  and  districts  in  rebellion  have  not  yet  been  fully 
restored.    None  of  the  justices  of  the  Supreme  Court  have 
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held  circuit  courts  in  those  States  and  districts  since  actual 
hostilities  ceased. 

When  the  courts  are  open,  and  the  laws  can  be  peace- 
fully administered  and  enforced  in  those  States  whose 
people  rebelled  against  the  Government — when  thus  peace 
shall  have  come  in  fact  and  in  law — the  persons  now  held  in 
military  custody  as  prisoners  of  war,  and  who  may  not  have 
been  tried  and  convicted  for  offences  against  the  laws  of 
war,  should  be  transferred  into  the  custody  of  the  civil  au- 
thorities of  the  proper  districts,  to  be  tried  for  such  high 
crimes  and  misdemeanors  as  may  be  alleged  against  them. 

I  think  that  it  is  the  plain  duty  of  the  President  to*  cause 
criminal  prosecutions  to  be  instituted  before  the  proper 
tribunals,  and  at  the  proper  times,  against  some  of  those 
who  were  mainly  instrumental  in  inaugurating,  and  most 
conspicuous  in  conducting,  the  late  hostilities. 

I  should  regard  it  as  a  direful  calamity,  if  many  whom 
the  sword  has  spared  the  law  should  spare  also;  but  I 
would  deem  it  a  more  direful  calamity  still,  if  the  Execu- 
tive, in  performing  his  constitutional  duty  of  bringing  those 
persons  before  the  bar  of  justice  to  answer  for  their  crimes, 
should  violate  the  plain  meaning  of  the  Constitution,  or 
infringe,  in  the  least  particular,  the  living  spirit  of  that 
instrument. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
The  Peesidbnt. 
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REPORT  OF  PACIFIC  RAILROAD  COMMISSIONERS. 

The  4th  and  5th  sections  of  the  act  of  July  1, 1862,  and  the  6th  and  8th  sec. 
tionft  of  the  act  of  July  2, 1864,  relative  to  the  Pacific  Railroad,  require 
that  the  report  of  the  commissioners,  upon  which  the  bonds  are  authorized 
to  be  issued  to  the  company,  shall  be  the  result  of  the  joint  examination 
and  judgment  of  the  three  commissioners. 

Attorney  General's  Office, 

January  15, 1866. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  note  of  the  13th  January,  wherein  you  iuform  me, 
that  tlie  report  of  Frederick  F.  Low  and  Josiah  Johnson, 
two  of  the  commissioners  appointed  by  the  President,  and 
Samuel  S.  Montague,  chief  engineer  of  the  company,  (Par- 
don H.  Sibley,  the  other  commissioner,  being  absent  from 
California,  and  not  joining  in  the  certificate  and  report,) 
has  been  presented  for  the  purpose  of  obtaining  the  bonds 
from  the  Department 

You  ask  whether  this  report  will  authorize  a  delivery 
of  the  bonds  under  the  4th  and  5th  sections  of  the  act  of 
July  1, 1862,  and  sections  6  and  8  of  the  act  of  July  2, 
1864. 

It  is  enacted  by  the  4th  section  of  the  act  of  July  1, 1862, 
(see  12  Stats.,  492,)  that  whenever  said  company  shall  have 
completed  forty  consecutive  miles  of  any  portion  of  said 
railroad  and  telegraph  line  ready  for  the  service  contem- 
plated by  the  act,  and  supplied  with  all  necessary  drains, 
culverts,  viaducts,  crossings,  sidings,  bridges,  turnouts, 
watering-places,  depots,  equipments,  furniture,  and  all 
other  appurtenances  of  a  first-class  railroad,  the  rails  and 
all  the  other  iron  used  in  the  construction  of  said  road  to 
be  American  manufacture  of  the  best  quality,  the  Presi- 
dent of  the  United  States  shall  appoint  three  commissioners 
to  examine  the  same,  and  report  to  him  in  relation  thereto, 
and  in  cases  of  vacancy  occurring  in  said  board  of  com- 
missioners, by  death,  resignation,  or  otherwise,  the  Presi- 
dent is  authorized  to  fill  the  vacancy. 

The  5th  section  directs  that  the  Secretary  of  the  Treasury 
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shall,  upon  the  certificate  in  writing  of  said  commissioners, 
of  the  completion  and  equipment  of  forty  consecutive  miles 
of  said  road  and  telegraph,  in  accordance  with  the  pro- 
visions of  this  act,  issue  to  said  company  bonds  of  the 
United  States,  Ac. 

As  far  as  the  question  before  me  is  concerned,  I  do  not 
think  that  the  provisions  above  quoted  are  at  all  modified 
by  the  6th  and  8th  sections  of  the  act  of  July  2, 1864. 

It  will  be  perceived  from  the  statement  of  the  case  made 
by  you,  that  it  does  not  certainly  appear  whether  Mr.  Sib- 
ley did  or  did  not  join  in  the  examination  made  by  the  board 
of  commissioners.  The  affirmation  that  he  did  not  join 
in  the  certificate  and  report,  because  he  was  absent  from 
California,  is  not  a  declaration  that  he  did  not  unite  m  the 
examination  preliminary  to  the  report.  I  infer,  however, 
that  he  did  not  do  so,  and  base  my  opinion  upon  the  fact 
that  he  was  not  present  at  the  examination. 

The  duties  imposed  by  this  act  upon  the  board  of 
commissioners  are  highly  important  and  responsible,  re- 
quiring the  exercise  of  judgment,  founded  upon  such 
examination  of  the  road  and  telegraph,  and  such  consult- 
ations amongst  the  members  of  the  board  in  relation 
thereto,  as  the  nature  of  the  subject  demanded.  The 
thing  to  be  done  was  not  purely  ministerial.  The  act  of 
Congress  contemplates  that  a  report  cannot  be  made  until 
the  three  commissioners  shall  have  examined  the  road 
and  telegraph,  have  consulted  together,  and  compared 
opinions,  and  that  the  report  is  the  result  of  their  joint 
discretion  and  judgment  As  it  does  not  appear  that  the 
three  commissioners  have  made  the  requisite  examina- 
tions, compared  opinions,  and  that  the  report  is  the  result 
of  such  examinations  and  consultations,  the  bonds  should 
not  be  delivered  upon  it.  It  is  not  such  a  report  as  is  re- 
quired by  the  act  of  Congress. 

I  give  no  opinion  upon  the  question,  whether  the  bonds 
would  be  deliverable  if  the  three  had  examined  and  reported 
a  majority  and  a  minority  report,  or  in  case  one  of  the 
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commissioners  should  wilfully  fail  to  unite  in  the  report, 
or  to  make  one. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 


STEAMER  ST.  MARY 

This  vessel  or  its  proceeds  should  not  be  restored  to  the  claimant  under 
executive  sanction  and  authority. 

Attorney  General's  Office. 

January  6, 1866. 

Sir:  I  have  the  honor  to  return  herewith  the  papers 
which  you  referred  to  me  on  the  6th  instant,  relative  to 
the  claim  of  C.  P.  Venegerholtz,  for  restoration  of  the 
steamer  "  St.  Mary,"  and  to  state  that  I  am  clearly  of 
opinion,  on  the  facts  presented  by  these  documents,  that 
the  property  should  not  be  restored  to  the  claimant  under 
executive  sanction  and  authority. 

Enough  appears  in  the  statement  of  the  case  furnished 
to  the  Secretary  of  War  by  the  Judge  Advocate  General 
to  render  it  probable  that  the  claimant  acquired  his  interest 
in  this  vessel  by  a  course  of  illicit  trading  with  the  enemies 
of  the  United  States,  and  that,  as  against  the  Government, 
he  possessed  no  valid  title  to  the  property. 

That  question,  however,  is  one  eminently  fit  to  be  adju- 
dicated by  a  court  of  the  United  States,  before  which  the 
Government  and  the  claimant  may  be  able  to  assert  their 
respective  titles  to  the  vessel. 

The  only  question  that  remains  for  my  consideration  is 
in  regard  to  the  particular  judicial  disposition  that  should 
be  given  to  the  case.  Should  it  be  treated  as  one  subject 
to  the  jurisdiction  of  the  Court  of  Claims,  under  the  acts  of 
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March  3,  1863,  and  July  2,  1864,  or  should  the  property  or 
its  value  be  placed  under  the  judicial  control  of  a  prize 
court  of  the  United  States,  in  accordance  with  the  provis- 
ions of  the  statute  of  June  30,  1864,  and  libelled  for  con- 
demnation on  behalf  of  the  Government  ?  I  have  no  doubt 
that,  independently  of  the  7th  section  of  the  act  of  July  3, 
1864,  the  case  would  be  one  within  the  prize  jurisdiction 
of  the  courts  of  the  United  States.  Were  the  provisions  of 
that  section  not  found  in  the  statute-book,  I  should  not 
hesitate  to  advise  that  the  War  Department  either  send  the 
vessel  into  some  port  for  adjudication  by  a  district  court, 
or  deposit  her  appraised  value,  subject  to  the  order  of  one 
of  the  district  courts  of  the  United  States,  pursuant  to  the 
statute  of  June  30,.  1864.  But  the  act  of  July  2, 1864,  is 
part  of  the  law  of  the  land,  and  must  be  considered  in 
determining  the  present  question. 

The  7th  section  of  that  act  is  one  of  very  doubtful  mean- 
ing and  difficult  interpretation.  It  provides  that  "  no 
property  seized  or  taken  upon  any  of  the  inland  waters  of 
the  United  States  by  the  naval  forces  shall  be  regarded  as 
maritime  prize ;  but  all  property  so  seized  or  taken  shall 
be  promptly  delivered  to  the  proper  officers  of.  the  courts, 
or  as  provided  in  this  act  and  in  the  said  act  approved 
March  12,  1863." 

This  vessel  was  captured  on,  what  I  suppose  is  denomi- 
nate, "inland"  water  of  the  United  States.  Without 
pausing  to  state  or  consider  the  many  important  questions 
that  arise  on  the  face  of  this  enactment,  my  attention,  in 
this  connection,  is  arrested  by  the  particular  inquiry, 
whether  the  provision  I  have  cited  abolishes  the  prize 
jurisdiction  of  the  courts  in  all  cases  of  captures  of  water- 
borne  property  on  the  inland  waters  of  the  United  States, 
or  merely  deprives  naval  captors  of  all  benefit  from  the 
seizure  of  such  property?  The  question  under  this  pro- 
vision is  by  no  means  free  of  difficulty,  whether  the  act  of 
1864  strikes  at  the  root  of  prize  jurisdiction  in  cases  of 
naval  capture  on  our  inland  waters,  or  merely  affects  the 
vol.  xi.— 27 
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rights  of  the  naval  captors  in  regard  to  the  distribution  of 
the  proceeds  of  property  conferred  by  other  statutes. 

As  at  preseut  advised,  however,  I  am  of  opinion,  in  view 
of  the  decision,  as  I  interpret  it,  of  the  Supreme  Court,  in 
the  case  of  "  Mrs.  Alexander's  Cotton,"  that  it  was  the 
intention  of  Congress  to  destroy  the  prize  jurisdiction  of 
the  courts  of  the  United  States  in  all  cases  of  the  capture 
by  naval  vessels  of  property  on  the  inland  waters  of  the 
United  States. 

If  I  am  correct  in  this  view  of  the  statute,  a  portion  of 
such  jurisdiction  must  be  regarded  as  no  longer  existing  in 
cases  of  the  seizure  of  property  on  those  waters  by  military 
as  distinguished  from  naval  officers. 

The  present  was  hot  a  case  of  naval  capture;  the  seizure 
of  the  vessel  was  effected  solely  by  officers  of  the  army. 
It  occurred  also,  as  I  understand,  after  the  passage  of  the 
act  of  July  2, 1864.  The  case  is  therefore  governed  by  the 
captured  and  abandoned  property  acts.  They  determine 
the  disposition  which  should  be  given  to  the  property  by 
the  Government.  It  should  be  turned  over  to  an  agent  of 
the  Treasury  Department,  to  be  disposed  of  in  accordance 
with  the  act  of  March  12, 1863. 

The  proceeds  of  the  sale  will  be  deposited  in  the  Treasury 
of  the  United  States,  there  to  await  the  claim  of  the  alleged 
owner,  preferred  in  the  Court  of  Claims. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

The  President. 
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GOLD  CLAIMED  BY  RICHMOND  BANKS. 

Advice  in  regard  to  the  proper  disposition,  by  the  Treasury  Department, 
of  the  gold  coin  claimed  by  certain  Richmond  banks,  on  special  deposit 
'with  the  United  States  Treasurer.  - 

Attorney  General's  Office, 

February  2, 1866. 

Sir:  I  have  considered  the  papers  and  documents  trans- 
mitted to  me,  under  cover  of  your  letter  of  the  2d  ultimo, 
in  connection  with  the  application  of  certain  banks  of 
Richmond,  Virginia,  for  the  restoration  of  a  quantity  of 
gold  coin  claimed  by  them,  and  now  on  special  deposit 
with  the  United  States  Treasurer. 

The  disposition  proper  to  be  made  of  this  property,  un- 
der the  statutes,  depends  upon  its  legal  character  or  quality. 
If  it  is  in  a  legal  sense  "  captured  property,"  it  should  take 
the  course  prescribed  for  such  property  in  the  acts  of  March 
12, 1863,  and  July  2,  1864,  and  the  claimants  should  be 
Remitted  to  their  statutory  remedy  for  its  recovery. 

The  character  or  quality  of  the  property  is  to  be  deter- 
mined in  the  light  of  the  facts  which  transpired  in  relation 
to  it  before,  and  at  the  time,  it  came  into  the  possession  of 
the  Government. 

It  appears  that,  in  the  month  of  August,  1865,  this  coin, 
then  lying  on  deposit  at  Augusta,  Georgia,  was  turned  over 
to  an  agent  of  the  Treasury  of  the  United  States  by  Major 
General  Steadman,  in  obedience  to  an  order  of  the  Presi- 
dent. 

In  considering  the  legal  effect  of  this  order,  and  the  ac- 
tion of  General  Steadman  pursuant  to  it,  it  is  important  to 
bear  iu  mind  that  a  distinction  is  to  be  drawn  between  a 
case  of  seizure^nd  a  case  of  capture.  Every  case  of  seiz- 
ure of  property  jure  belli  is  not  a  case  of  capture.  I  appre- 
hend, in  order  to  constitute  a  capture,  in  the  technical  legal 
sense,  two  things  are  essential  and  must  concur:  actual 
seizure  of  the  property,  or  reduction  of  it  under  the  do- 
minion of  the  taker,  and  an  intention  to  appropriate  it  as 
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prize  or  captured.  There  must,  in  other  words,  be  an  act 
accompanied  by  a  certain  intention  in  the  mind  of  the 
person  doing  the  act. 

Assuming  that  no  seizure  or  capture  of  the  property  had 
occurred  prior  to  the  taking  by  General  Steadman,  under 
and  in  pursuance  of  the  President's  order,  the  effect  of  the 
seizure  by  that  officer  would  depend  upon,  and  is  deter- 
minable by,  the  intention  of  the  President  at  the  time  he 
directed  the  coin  to  be  turned  over  to  the  Treasury  agent 

If  the  President,  in  dispossessing  the  hostile  proprietors, 
and  reducing  the  property  into  the  possession  of  the  Gov- 
ernment, intended  to  take  and  retain  it,  on  behalf  of  the 
United  States,  as  captured  property,  I  do  not  see  how  the 
conclusion  can  be  escaped  that,  when  General  Steadman 
took  the  coin  in  obedience  to  the  order,  it  became  eo  in- 
stanti,  by  operation  of  his  act  of  seizure,  and  the  intent  of 
the  President  who  directed  it,  "  captured  property,"  in 
contemplation  of  the  law. 

But  suppose  the  property  was  in  fact  under  military 
seizure  by  General  Steadman  before,  and  at  the  time  the 
President  issued  his  order  of  August  23, 1865,  but  that  that 
officer  had  taken  and  held  it  without  any  intention  to  appro- 
priate it  for  the  Government :  I  apprehend  that  the  Presi- 
dent was  competent,  independently  of  the  will  or  wish  of 
General  Steadman,  to  convert  his  seizure  into  a  capture. 
If  the  President  so  intended,  at  the  time  he  issued  his  or- 
der, it  was  captured  when  General  Steadman  received  the 
order,  and  acted  in  obedience  to  its  command. 

So  that,  whether  the  seizure  dates  from  the  turning  over 
.to  the  Treasury  agent,  or  from  some  previous  act  done  by 
General  Steadman  in  respect  to  the  property,  the  question 
raised  touching  the  legal  quality  of  the  property  may  de- 
pend entirely  upon  the  purpose  and  intentjfc  of  the  Presi- 
dent when  he  issued  the  order  to  which  I  have  referred. 
I  say,  may  depend,  because  I  am  excluding  now  from  my 
consideration  all  the  facts  in  the  case  that  bear  upon  the 
antecedent  condition  of  the  coin;  antecedent,  I  mean,  to 
the  order  of  the  President  to  General  Steadman. 
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Assuming,  then,  that  that  officer  never  did  capture  the 
property,  except  in  so  far  as  the  order  to  him  had  the  effect 
of  making  his  seizure,  when  he  turned  it  over  to  the  Treas- 
ury agent,  a  capture:  the  question  arises,  whether  the  order 
of  the  President  is  to  be  interpreted  as,  and  is  to  have  the 
effect  of,  an  order  for  the  capture  of  the  property  ? 

The  legal  presumption,  especially  in  view  of  the  circum- 
stances under  which  the  order  was  issued,  is,  that  it  was 
intended  to  have  that  effect  On  the  face  of  the  order,  it 
may  be  remarked,  that  the  coin  is  described  as  "captured." 
The  employment  of  that  designation,  as  descriptive  of  the 
property,  would  seem  to  imply,  that  the  President  regarded 
it  as  already  in  the  position  of  property  which  had  been 
previously  definitively  seized,  with  intention  to  appropriate, 
by  the  military  authorities.  But  it  is  not  important  to  de- 
termine the  precise  effect,  in  interpreting  the  order,  to  be 
givin  to  the  use  of  the  term  "  capture; "  because  it  seems 
to  me  clear  that,  prima  facie  at  least,  in  view  of  what  is 
known  to  have  transpired  in  relation  to  the  coin  before 
the  President  issued  his  order,  that  order  must  be  regarded 
legally  as  the  expression  of  an  intention,  on  the  part  of  the 
President,  to  effect,  through  General  Steadmag,  a  capture 
of  the  coin. 

It  appears,  from  the  decuments  submitted  to  me,  that 
early  in  August,  1865,  the  officers  of  the  banks  applied  to 
the  President,  or  the  Secretary  of  War,  for  a  release  of  a 
seizure  of  this  coin,  which  had  been  made  at  Washington, 
Georgia,  before  its  removal  to  Augusta,  on  behalf  of  the 
Freedmen's  Bureau,  on  the  ground,  as  I  understand,  that 
it  was  abandoned  property. 

General  Steadman,  on  receiving  directions  from  the  Sec- 
retary of  War  to  report  all  the  ascertainable  facts  in  respect 
to  this  coin,  made  a  report  to  the  Secretary,  dated  August 
12,  1865,  in  which  he  stated,  that  in  the  latter  part  of  July, 
1865,  General  Wild,  sub-commissioner  of  the  Freedmen's 
Bureau,  had  claimed  the  coin,  then  on  deposit  at  Washing- 
ton, Georgia;  that  the  agent  of  the  banks  reported  the  case 
to  him,  General  Steadman ;  that  he  thereupon  gave  the  agent 
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"  safe-conduct "  for  the  coin  from  Washington  to  Augusta, 
Georgia;  and  that  the  coin  was,  at  the  time  of  making 
his  report,  in  the  possession  of  the  agent,  who  was  not  at 
liberty,  however,  to  move  the  coin  away  from  Augusta 
without  further  orders.  There  are  other  facts  relative  to 
the  history  of  this  coin  mentioned  in  this  report,  but  they 
are  not  important  in  the  present  connection. 

General  Steadman,  it  is  to  be  observed,  does  not  state 
specifically  that  the  coin  was,  on  Angust  12,  under  seizure 
by  him;  nor  dQes  he  say  that  it  was  then  under  the  pro- 
tection of  any  "safe-conduct;"  although  he  does  say  that 
it  was  under  such  "safe-couduct"  while  in  transitu  between 
Washington  and  Augusta. 

The  fact,  however,  of  possession  by  the  banks,  if  any 
they  had,  does  not  conclusively  show  that  the  property  was 
not,  in  legal  contemplation,  under  seizure  by  General 
Steadman.  It  is  well  settled  that  it  is  not  essential,  to 
constitute  a  capture,  that  the  enemy  should  take  actual 
possession.  The  property  was  undoubtedly  under  the  do- 
minion of  the  military  authorities  at  Augusta;  there  was 
no  ability  to  resist,  and  no  prospect  of  escape.  (3  Rob., 
306.)  This  point  may,  perhaps,  become  important  in 
another  part  of  the  case. 

This  report  having  been  made  \>y  General  Steadman,  on 
August  20th,  the  Secretary  of  War  telegraphed  to  him  that 
the  President  had  the  claim  of  the  Richmond  banks  "  to 
the  coin  on  deposit"  in  Augusta  under  consideration, 
and  that  he  was  directed  not  to  restore  it  to  the  banks,  but 
to  keep  it  securely  in  his  charge  to  abide  the  President's 
order. 

The  message  proceeded:  "You  will  be  promptly  noti- 
fied of  the  President's  decision,  when  it  is  made,  and  in 
the  meantime,  keep  the  coin  in  secure  custodj\"  The 
effect  of  this  order  was  to  institute  a  seizure  of  the  coin, 
whether  General  Steadman  had  previously  seized  it  or  not. 

On  the  23d  of  August,  the  President  caused  General 
Steadman  to  be  informed,  by  the  order  of  that  date,  and 
already  referred  to,  that  the  claim  of  the  banks  for  restora* 
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tion  of  the  property,  described  as  "  the  coin  captured,  and 
on  deposit  in  your  Department,"  had  been  rejected,  and 
that  he  was  directed  to  turn  it  over  to  an  agent  of  the 
Treasury  of  the  United  States,  to  be  designated  by  the 
Secretary  of  the  Treasury,  to  receive  and  transport  it  to 
Washington  city.  The  legal  presumption  arising  from 
this  state  of  facts,  in  regard  to  the  property,  is,  that  when 
it  passed  into  the  custody  of  the  Treasury  agent,  under  ,the 
order  of  August  23d,  the  property  was,  legally  speaking, 
in  the  condition  of  captured  property,  I  think  it  is  fairly 
inferable,  from  the  circumstances  under  which  this  order 
was  issued  by  the  President,  that  he  intended  that  General 
Steadman  should  reduce  it  into  the  possession  of  the  Gov- 
ernment, in  order  that  it  might  be  dealt  with  as  property 
captured  in  war;  that  that  officer,  in  other  words,  should 
effect  a  legal  capture  of  this  coin. 

But  I  am  of  opinion  that  neither  the  President  nor  the 
Department  is  absolutely  bound  by  the  presumption,  in 
regard  to  the  character  or  quality  of  the  property  at  the 
time  the  agent  received  it,  arising  out  of  the  res  gestae  of  the 
transaction,  as  disclosed  in  the  documents  before  me.  The 
President  is  competent  to  interpret  his  own  actions,  and  to 
give  to  them  the  effect  which  he  intended  they  should  have, 
if  in  any  way  a  different  effect  has  followed  from  them. 

If  the  President  did  not  intend  to  impress  any  new 
character  upon  the  property,  different  from  that  which  it 
bore  previously  to  the  order  to  General  Steadman,  but 
designed,  in  giving  his  order,  simply  to  indicate  his  will  in 
regard  to  the  disposition  of  the  property,  I  am  of  opiuion 
that  the  President  has  the  power  to  interpose,  and  direct 
the  property  to  be  restored  to  its  owner,  provided  it  should 
clearly  appear  that  it  was  not  already  in  the  predicament 
of  captured  property,  and  thus  under  the  control  of  the 
statutes  at  the  time  he  undertook  to  direct  General  Stead- 
man's  action  in  respect  to  it.  If  by  reason  or  effect  of  w  hat 
has  transpired  in  relation  to  it,  before  the  attention  of  the 
President  was  directed  to  the  matter,  this  coin  had  been 
placed,  in  fact  and  in  law,  in  the  condition,  and  impressed 
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with  the  quality,  of  captured  property,  then  I  am  opinion 
that  neither  the  President  nor  the  Treasury  Department 
can  lawfully  interfere  to  prevent  the  coin  taking  the  course 
prescribed  for  such  property  in  the  statutes. 

What,  then,  was  the  character  already  impressed  upon, 
and  affixed  to,  this  coin  at  the  time  the  order  of  August 
23d  was  issued  ? 

Was  it  "  captured  property,"  in  the  hands  of  General 
Steadman,  or  any  other  military  officer  ? 

These  questions  cannot  well  be  answered  in  the  state  of 
the  evidence  before  me  on  the  subject.  It  appears  to  me, 
however,  that  the  coin  was  not  captured  previously  to  its 
coming  under  the  notice  and  control  of  General  Steadman, 
and  that,  even  if  the  fact  should  be  otherwise,  the  lien, 
so  to  speak,  of  any  antecedent  capture  that  may  have 
occurred,  was  removed  by  the  action  of  General  Steadman, 
in  securing  the  removal  of  the  coin  to,  and  its  deposit  at, 
Augusta. 

I  think  that  it  will  be  ascertained,  on  the  further  inves- 
tigation presently  to  be  recommended,  that  the  question 
suggested  as  important  to  be  determined,  may  be  solved 
by  the  legal  effect  of  those  facts,  including  the  acts  of  Gen- 
eral Steadman  in  respect  to  the  property,  which  occurred 
after  it  left  Washington  under  the  protection  of  the  safe- 
conduct. 

I  observe  among  the  papers  of  the  case  an  informal  state- 
ment of  recent  date,  (January  9, 1866,)  made  by  that  officer, 
over  his  own  signature,  but  not  addressed  to  any  Depart- 
ment of  the  Government,  and  given  at  the  request  of  the 
attorney  of  the  claimants,  to  the  effect  that  the  coin  was 
not  captured  by  the  forces  under  his  command,  and  that, 
independently  of  the  orders  which  he  received  to  take  pos- 
session of  it,  the  property  would  not  have  been  interfered 
with  by  him.  While  I  do  not  wish  to  be  understood  as 
intimating  a  doubt  touching  the  character  of  this  statement 
of  General  Steadman,  I  think  that  the  Government,  before 
determining  the  disposition  to  be  made  of  this  large  amount 
of  money,  should  fortify  the  case  by  a  more  complete  and 
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formal  statement,  taken,  I  suggest,  under  oath,  from  that 
officer,  embracing  the  facts  mentioned  in  the  papers 
referred  to;  and  I  should  advise  that  the  Department 
request  its  special  counsel,  (Charles  Eames,  Esq.,  as  I  under- 
stand,) in  the  class  of  cases  to  which  the  present  belongs, 
to  obtain  from  General  Steadman  answers  to  such  inter- 
rogatories as  may  be  propounded  to  him  for  the  purpose  of 
eliciting  the  tacts  within  his  knowledge  and  remembrance 
in  respect  to  the  property,  and  that  it  also  request  the  special 
counsel  to  report  upon  the  legal  effect  of  the  statements 
thus  obtained. 

I  would  also  advise  that  the  investigation  and  report 
of  the  counsel  of  the  Department  extend  to  the  facts 
connected  with  the  seizure  or  claim  to  the  property 
stated  to  havebeen  made,  on  behalf  of  the  Freedmen's 
Bureau,  at  Washington,  before  the  removal  of  the  coin 
to  Augusta. 

If  the  result  of  the  inquiry  suggested  should  be  that  the 
coin,  although  under  the  control  and  in  the  possession, 
actual  or  constructive,  of  General  Steadman,  was  not,  at 
any  time,  seized  by  him,  with  intent  that  it  should  be 
appropriated  as  captured  property,  and  that  while  it  re- 
mained in  his  custody  and  possession  such  a  character  or 
quality  was  not  impressed  upon  it  by  any  antecedent  seiz- 
ure, the  fact  that  the  property  was  not  captured,  at  the 
time  the  order  of  August  28d  issued,  may  be  taken  as 
established. 

If  that  fact  be  thus  proved,  and  the  President  assumed 
the  contrary,  at  the  time  he  ordered  the  coin  to  be  turned 
over  to  the  Treasury  agent,  and  did  not  design  to  direct 
any  capture  of  it,  independently  of,  and  distinct  from,  that 
which  may  have  previously  occurred,  I  am  of  opinion  that 
it  is  too  late  for  the  President  to  direct  the  owners  of  the 
coin  to  be  placed  in  the  same  position  in  respect  to  the 
property  that  they  occupied  before  his  order  to  General 
Steadman  was  executed. 

One  other  point  in  this  case  deserves  consideration.  It 
seems  to  be  alleged  that  before,  and  at  the  time  the  order 
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of  August  23d  was  executed,  the  coin  was  under  the  pro- 
tection of  a  "  safe-conduct "  from  General  Steadman;  and 
it  is  claimed  that  the  President  had  no  power,  or,  if  he  pos- 
sessed power,  that  it  was  a  breach  of  good  faith  on  his  part 
to  violate,  or  direct  a  violation,  of  that  "  safe-conduct ! " 
Safe-conducts  iare  documents  granted  in  war  to  protect 
persons  and  property  from  the  general  operation  of  hos- 
tilities. The  sovereign  authority  for  the  issuing  of  such 
instruments  may  be  vested  in  military  commanders,  or  in 
civil  officers,  either  expressly,  or  by  inevitable  implication 
from  the  nature  and  extent  of  their  general  trust.  "Such 
documents,"  says  Wheaton,  *'  are  to  be  interpreted  by  the 
same  rules  of  liberality  and  good  faith  .with  other  acts  of 
the  sovereign  power." 

I  am  by  no  means  persuaded  that  the  coin  in  question 
was  covered  by  the  protection  of  any  such  document  while 
it  remained  at  Atlanta.  General  Steadman  says  that  he 
gave  the  agent  of  the  banks  "  safe-conduct  for  the  coin  to 
this  place  " — Augusta.  When  the  property  reached  that 
city,  it  was  liable  and  subject,  so  far  as  the  evidence  shows, 
to  the  general  operation  of  hostilities,  and  might  lawfully 
be  captured. 

If  General  Steadman,  however,  did  attempt  to  extend  to 
the  coin  protection  against  such  liability,  after  the  transit, 
ceased,  and  while  it  was  on  deposit  at  Augusta,  I  suppose 
that  the  President  had  power  to  revoke  his  proceeding,  and 
annul  his  intention  of  protection.  Whether  he  in  fact 
exercised  the  power  in  this  case,  or,  if  he  did,  whether  he 
exercised  it  in  the  proper  way,  need  not  be  considered, 
because  I  see  no  evidence  to  show  that  any  extraordinary 
protection  was  intended  to  be  extended  to  the  coin  by  Gen- 
eral Steadman  at  Augusta.  If  the  fact  be  that  that  officer 
never  intended  to  capture  the  coin,  I  do  not  see  that  he  did 
any  thing  which  could  prevent  his  commander-in-chief 
from  giving  any  order,  with  the  utmost  propriety,  in  respect 
to  the  property,  that  he  might  deem  right,  without  a  formal 
revocation  of  the  previous  action  by  the  subordinate.  If, 
however,  the  point  in  regard  to  the  alleged  safe-conduct 
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should  be  insisted  upon  by  the  claimants  in  any  future 
stage  of  the  case,  I  would  advise  that  General  Steadman  be 
interrogated  as  to  the  facts  bearing  upon  it 

I  have  thus,  in  a  rapid  way,  gone  over  what  seems  to  me 
to  be  the  material  aspects  of  this  case. 

To  recapitulate  briefly,  I  am  of  opinion — 

1.  That  the  coig  should  be  restored,  if  the  President  did 
not  intend  to  direct  the  capture  of  the  property,  and  it  was 
not  captured,  in  contemplation  of  law,  before  he  issued  his 
order  of  August  28, 1865. 

2.  That  if  the  coin  was  captured  property,  in  the  hands 
of  General  Steadman,  before,  and  at  the  time  that  order 
was  issued,  it  should  not  be  restored. 

3.  That  if  it  should  appear,  on  formal  inquiry  of  General 
Steadman,  that  he  did  not  seize  the  property  with  the  in- 
tent to  reduce  it  into  the  possession  of  the  Government  as 
captured  property,  and  that  the  quality  of  captured  property 
was  not  impressed  upon  it  by  any  antecedent  military  seiz- 
ure, the  fact  may  be  assumed  that  the  property  was  not 
placed  in  that  predicament,  except  through  and  by  effect 
of  the  order  of  the  President  to  whioh  I  have  referred. 

4.  That  the  legal  effect  of  the  order  of  the  President, 
and  the  action  of  General  Steadman  in  pursuance  of  it, 
will  depend  upon  the  intention  of  the  President  at  the  time 
he  issued  it;  and 

5.  That  it  does  not  appear  that  the  coin  was  protected 
from  the  operation  of  hostilities  by  any  subsisting  u  safe- 
conduct/'  at  the  time  the  President  directed  General  Stead- 
man to  hand  it  over  to  the  Treasury  agent. 

In  reply  to  the  second  question  propounded  to  me,  I 
answer  that  if  restoration  of  the  property  is  made,  it  should 
take  place  under  the  authority  and  by  the  order  of  the 
President. 

I  may  observe,  as  to  the  question  of  fact  in  regard  to  the 
intention  of  the  President  in  directing  the  disposition  given 
to  the  property  under  his  order  of  August  23,  1865,  that 
the  intention  not  being  clearly  apparent  on  the  face  of  the 
documents,  nor  under  the  evidence  submitted  to  me,  or  in 
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the  possession  of  your  Department,  that  it  is  one  for  the 
President  himself  to  determine.  I  have  already  said  that, 
prima  facie,  he  designed  to  direct  the  capture  of  the  property 
from  all  that  appears  prominently  in  the  case ;  but  that  the 
President  is  competent  to  say,  if  the  fact  be  so,  that  he 
merely  intended  to  give  statutory  direction  to  property 
assumed  by  him  to  have  been  already  captured,  and  liable 
in  law  to  be  dealt  with  as  such. 

One  other  remark  ought  to  be  made  before  I  close.  The 
President  and  the  Department  should  be  legally  satisfied 
of  the  true  ownership  of  the  property  before  its  restoration 
is  made  to  the  claimants.  The  officers  of  the  banks  have 
sworn  that  there  existed  no  contract  or  dealing  between 
the  banks  and  the  Confederate  Government,  by  which  the 
latter  was  entitled  to,  or  had  any  interest  in,  one  dollar  of 
the  money  in  question. 

The  circumstances  under  which  the  property  left  Rich- 
mond, before  the  evacuation  of  that  place  by  the  rebel 
forces,  suggest  a  suspicion  of  ownership,  or  interest  of 
some  kind  or  other,  in  the  de  facto  government  which  had 
dominated  there  for  several  years. 

I  think  that  the  proper  officers  of  the  banks  should  make 
a  further  averment  of  proprietorship,,  embracing  the  sub- 
stance of  what  is  known  as  the  test-oath  in  a  court  of  prize, 
that  will  exclude  and  negative  the  idea  of  any  ownership 
or  interest  in  the  rebel  government. 

If  the  banks  are  able  to  make  such  complete  and  solemn 
averment  of  ownership  as  I  suggest,  I  think  that  the  Gov- 
ernment may  accept  it,  in  the  absence  of  other  claim,  as 
legal  proof  of  property. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 
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Advice  as  to  the  action  proper  to  be  taken  by  the  Government  to  secure 
the  determination  of  the  questions  arising  in  that  cause. 

Attorney  General's  Office, 

February  23,  1866. 
Sir:  I  have  examined  the  papers  submitted  to  me,  with 
your  letter  of  the  18th  instant,  relative  to  the  proceedings 
instituted  in  the  United  States  district  court  for  the  east- 
ern district  of  Louisiana,  to  confiscate  certain  property  of 
Pierre  Soule,  and  herewith  return  the  same,  with  my  views 
respecting  the  further  action  necessary  to  be  taken  by  the 
Government,  in  order  to  secure  the  determination  of  the 
questions  arising  in  that  cause.  It  appears  that  an  informa- 
tion was  filed  in  the  district  court  of  the  United  States  for 
the  eastern  district  of  Louisiana  against  one  hundred  and 
four  lots  of  ground,  the  property  of  Pierre  Soul6;  that  on 
July  24,  1865,  the  court  entered  a  decree  condemning  the 
property  as  forfeited  to  the  United  States,  and  directed  the 
same  to  be  sold  by  the  marshal ;  that  subsequently,  and 
before  a  sale  of  the  property,  this  party  appeared  in  court, 
and  alleged,  in  what  is  called  "  a  plea  of  pardon,"  that  after 
the  date  of  the  decree  of  condemnation  the  President  did 
grant  unto  him,  Pierre  Soul6,  a  full  pardon  and  amnesty 
for  all  offences  by  him  committed,  arising  out  of  partici- 
pation, direct  or  implied,  in  the  late  rebellion,  upon  certain 
conditions,  which  he  averred  had  been  complied  with,  and 
he  accordingly  prayed  that  the  judgment  of  condemnation 
be  arrested,  and  execution  barred,  and  the  property  libelled 
and  in  the  hands  of  the  marshal  be  restored  to  him;  that 
on  November  20,  1865,  the  court  ordered  that  the  district 
attorney  show  cause  why  the  proceedings  should  not  be 
discontinued,  and  the  property  in  the  hands  of  the  mar- 
shal should  not  be  restored  to  claimant  on  payment  of 
costs;  and  that,  on  the  29th  of  November,  1865,  the  court 
ordered,  adjudged,  and  decreed,  that  the  information  be 
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dismissed,  and  the  property  seized  be  restored  to  this  party 
on  the  payment  of  the  costs  of  the  proceeding. 

These  being  the  facts  connected  with  this  proceeding, 
you  ask  my  opinion  "  as  to  the  validity  of  the  decree  for 
restoration,  and  as  to  the  course  to  be  pursued  to  retain 
possession  of  the  property  for  the  United  States,  if  the 
decree  be  not  valid." 

Tou  will  at  once  perceive  that  the  question  presented,  in 
the  first  branch  of  this  inquiry,  is  one  which  the  district 
court,  having  jurisdiction  of  the  case,  was  entirely  compe- 
tent to  determine,  and  that,  being  determined,  the  decision 
of  the  court  must  be  regarded  in  the  same  light  as  the 
decision  of  any  court,  upon  any  question  arising  in  a  case 
of  which  it  has  jurisdiction,  that  is,  it  must  be  respected 
and  obeyed  by  both  parties,  until,  on  appeal  to  a  higher 
tribunal,  the  decision  shall  or  may  be  reversed. 

Any  opinion,  therefore,  that  either  you  or  I  may  enter- 
tain, in  regard^to  the  legal  effect  of  the  pardon  set  up  by 
Mr.  Soul&,  after  the  rendition  of  the  decree  of  confiscation, 
cannot  avail  to  aftect  in  any  way  the  decision  of  the  court 
pronounced  on  that  question.  If  we  should  be  of  opinion 
that  the  court  erred  in  deciding  that  the  legal  effect  of  the 
pardon  was  to  entitle  the  claimant  to  restitution  of  the 
property,  the  decree  of  the  court  would  stand  as  a  valid 
decree,  the  opinion  of  the  executive  department  of  the 
Government  to  the  contrary  notwithstanding.  If,  on  the 
other  hand,  we  thought  that  the  court  gave  due  and  proper 
effect  to  the  pardon  by  the  President,  our  views  would 
not  in  law  add  anything  of  value  to  the  judgment  of  the 
court. 

The  utmost  that  my  opinion  could  do,  would  be  to 
furnish,  perhaps,  some  guide  in  determining  whether  an 
appeal  should  be  taken  from  the  decree  of  the  district 
court.  But  I  may  say  in  this  connection,  that  I  have 
hitherto  refrained  from  giving  an  opinion  as  to  the  legal 
effect  of  the  President's  pardon  in  the  case  of  a  proceeding 
under  the  confiscation  acts.     That  question  is  an  open  one. 
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It  has  not  yet  been  decided  by  the  Supreme  Court.*  I  am 
disposed  at  present  to  go  no  further  than  to  say,  that  if  the 
public  interests  require  that  the  execution  of  the  decree  of 
restitution  in  the  case  of  this  property  should  be  suspended 
until  the  Supreme  Court  pass  upon  the  question  referred 
to,  I  think  that  there  is  enough  of  doubt  in  regard  to  the 
law  of  that  question  to  warrant  you  in  requesting  that  an 
appeal  be  directed  to  be  taken  on  behalf  of  the  United 
States  by  the  district  attorney  at  New  Orleans. 

If,  therefore,  you  advise  me  that  you  desire  that  an 
appeal  be  taken  from  the  decree  of  the  district  court,  I 
will  instruct  the  district  attorney  to  apply  to  the  court  for 
an  allowance  of  such  an  appeal. 

The  views  now  stated  furnish,  perhaps,  a  sufficient 
answer  to  the  second  brand  of  the  inquiry  made  in  your 
letter. 

I  understand  that  the  property  is  in  the  custody  of  the 
marsh*!  under  his  writ.    It  can  only  be  retained  in  such 
custody  by  operation  and  effect  of  an  appeal,  which  I  ap- 
prehend will  operate  as  a  supersedeas  as  to  the  decree. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES.  SPEED. 
Hon.  Edwin  M.  Stanton , 

Secretary  of  War. 


MORTGAGE  BONDS  OF  UNION  PACIFIO  RAILROAD  COM- 
PANY. 

Attorney  General  declines  to  give  an  opinion  on  the  right  of  that  company 
to  issue  mortgage  bonds,  at  the  request  of  its  President. 

Attorney  General's  Office, 

February  28, 1866. 
Sir  :  I  beg  to  say,  in  .reply  to  your  letter  of  the  2d  instant, 
covering  a  copy  of  a  letter  addressed  to  you  by  the  President 

*  Since  determined  in  a  case  under  the  act  of  August  6, 1861 ;  (vide  Arm- 
strong's Foundry,  6  Wall.,  769.) 
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of  the  Union  Pacific  Railroad  Company,  that  I  am  not  able 
to  see  that  the  question  stated  in  the  letter  of  the  President 
of  the  company,  and  on  which  he  desires  "the  opinion  of 
the  Government  or  its  legal  adviser,"  is  one  that  does  or 
can  arise  in  respect  to  any  subject  or  matter  of  which  your 
Department  has  jurisdiction.  The  rights  of  the  "Union 
Pacific  Railroad  Company,  in  respect  to  the  issuing  of 
mortgage  bonds,  are  defined  and  determined  by  the  acts 
of  Congress.  They  cannot  be  varied  or  affected  by  the 
opinion  or  action  of  any  Executive  Department. 

What  those  rights  are  may  be  seen  by  the  company,  as 
well  as  by  the  Government,  on  the  face  of  the  statutes; 
and  if  any  difficulty  arises  in  interpreting  the  statutes,  the 
company  may  invoke  the  aid  of  competent  professional 
men,  whose  opinions  will  be  worth  to  the  company  as 
much  as  your  judgment  or  my  own. 

Unless  the  matter  is  exhibited  in  some  different  light,  I 
should  advise  you  to  decline,  as  I  do,  to  give  an  opinion 
on  the  question  stated  by  the  President  of  the  company. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 

Hon.  James  Harlan, 

Secretary  of  the  Interior. 


'CONFEDERATE  DEBT. 

The  payment  of  tbat  debt  by  the  United  States  or  the  States  cannot  be 
prevented  by  legislation. 

Attorney  General's  Office, 

February  28, 1866. 
Sir:  In  returning  the  despatch,  dated  January  18, 1866, 
of  our  consul  at  Liverpool,  submitted  to  me  with  your 
letter  of  the  8th  instant,  I  have  the  honor  to  say,  that  I  do 
not  see  that  it  is  possible  to  provide  effectually  by  legisla- 
tion against  the  payment,  or  recognition  by,  or  on  the  part 
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of,  either  the  United  States  or  the  States,  of  debts  contracted 
in  revolts  against  the  Federal  Government. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Wm.  H.  Seward, 

Secretary  of  State. 


COMPENSATION  OF  DISTRICT  ATTORNEYS  FOR  EXAMIN. 
ING  LAND  TITLES. 

1.  A  District  Attorney  is  legally  entitled  to  compensation  for  examining 

the  title  of  lands  purchased  by  the  Government 

2.  The  amount  of  compensation  may  be  agreed  upon  in  advance,  or  may 

be  fixed  after  the  work  is  completed. 

Attorney  General's  Office, 

March  8, 1866. 

Sir:  In  reply  to  your  letter  of  the  3d  instant  I  have  to 
say,  that  I  am  of  opinion  that  the  United  States  attorney 
for  the  northern  district  of  Illinois,  who  made  the  exam- 
ination of  the  titles  of  certain  lands  on  Rock  Island,  men- 
tioned in  my  letter  of  the  14th  ultimo,  is  certainly  entitled 
to  compensation  for  his  services  in  that  regard. 

I  am  not  aware  that  anybody  has  ever  doubted  that  a  dis- 
trict attorney,  who  has  examined  the  title  of  lands,  in  view 
of  their  purchase  by  the  United  States,  and  reported  his 
opinion  thereon,  at  the  request  of  any  head  of  Department, 
is  entitled  to  a  fee  for  the  labor,  skill,  and  responsibility 
expended  and  involved  in  the  performance  of  that  service. 

The  only  point  in  regard  to  which  there  has  ever  been 
a  diversity  of  opinion,  so  far  as  I  know,  is  as  to  whether 
the  compensation  payable  for  that  sort  of  service  is  to  be 
regarded  as  demandable  under  the  fee-bill  of  1858,  or  in- 
dependently of  the  provisions  of  that  statute. 

One  of  my  learned  predecessors,  Mr.  Cushing,  was  of 
opinion  that  the  act  of  1853  provides  the  fees  only  of  the 
duties  therein  enumerated,  of  which  the  duty  of  examin- 
ing the  titles  of  lands  was  not  one;  and  that,  for  the  non- 
vol.  xi— 28 
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enumerated  duties  respectively,  the  district  attorney  is 
entitled  to  have  a  fee  either  in  the  analogy  of  those  fixed 
by  the  act,  or  at  the  sound  discretion  of  the  bead  of  J)epart- 
tnent  ordering  the  service.  (7  Opinions,  46.)  Another 
Attorney  General,  Mr.  Black,  held  the  view,  that  the  act 
of  185S  provides  the  compensation  for  every  service  capa- 
ble of  being  performed  by  a  district  attorney;  and  that  for 
any  service  within  the  act  the  law  officer  could  receive 
such  compensation,  and  such  only,  as  the  fee-bill  gives.  It 
would  seem,  according  to  the  opinion  of  Mr.  Black,  that 
the  act  of  1853  provides  for  the  compensation  of  a  district 
attorney  both  in  cases  where  the  authority  and  duty  of 
the  officer  to  act  are  derived  from  the  law,  and  also  in  cases 
where  his  authority  and  duty  spring  from  the  request  of  a 
head  of  a  Department.  When  a  duty  is  enjoined  upon 
him  by  the  law  of  his  office,  and  not  merely  by  the  request 
of  a  Department,  he  is  bound  to  perform  it,  and  take  as 
compensation  the  fee  mentioned  in  the  statute.  The 
authority  of  a  district  attorney  to  appear  in  all  criminal 
prosecutions  and  in  all  civil  suits  in  which  the  United 
States  are  a  party  of  record,  proceeds  from  the  law  estab- 
lishing and  defining  the  functions  and  duties  of  his  office. 
In  every  such  case,  whether  it  be  one  of  magnitude  and 
importance,  requiring  an  amount  of  professional  skill  and 
labor  for  which  the  compensation  allowed  by  the  fee-bill 
is  altogether  inadequate,  or  whether  it  be  one  of  an  entirely 
different  character,  the  fee  provided  by  the  statute  is  the 
only  compensation  which  the  district  attorney  has  any 
right  to  claim  or  receive.  But,  on  the  other  hand,  for 
every  service  rendered  merely  at  the  request  of  the  head 
of  a  Department,  the  legal  compensation  allowed  in  the 
fee-bill  is,  according  to  one  of  its  provisions,  such  sum  as 
may  be  agreed  on.    (10  Stats,  at  Large,  101.) 

This  item  determines,  according  to  the  view  of  the  sub- 
ject firct  presented,  the  compensation  payable  to  a  district 
attorney  for  services  rendered  at  the  request  of  heads  of 
Department,  in  defending  officers  of  the  Government  for 
officii!  acts,  in  the  examination  of  land  titles,  in  preparing 
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reports  upon  applications  for  pardons,  in  taking  depositions 
upon  petitions  for  remission  of  forfeitures,  and  generally 
all  professional  services  which  the  officers  may  be  called 
upon  to  perform  by  the  heads  of  the  executive  departments. 
(9  Opinions,  146.)  It  is  not  necessary  that  I  should  give 
an  opinion  respecting  the  relative  merits  of  the  respective 
views  of  the  scope  of  the  application  of  the  fee-bill  of  1853, 
entertained  by  the  two  learned  gentlemen  I  have  named, 
because  both  opinions  agree  in  holding  that  a  district 
attorney  is  legally  entitled  to  compensation  for  performing 
the  duty  of  examining,  at  the  request  of  any  executive  de- 
partment, the  title  of  lands  proposed  to  be  purchased  by 
the  United  States. 

The  amount  of  compensation  payable  in  any  particular 
case  may  be  agreed  upon  before  the  service  is  performed, 
or  it  may  be  fixed,  in  the  absence  of  stipulation,  after  the 
work  is  completed. 

It  seems  right  that  I  should  say,  that  the  allowance  of 
the  claim  presented  by  Mr.  Bass,  in  respect  to  the  Rock 
Island  land  titles,  should  not  be  prejudiced  in  your  Depart- 
ment by  the  circumstance  that  he  made  the  examination 
of  those  titles  not  at  your  instance,  but  at  mine.  It  would 
have  been  more  in  accordance  with  the  custom  in  such 
cases,  if  you  had  obtained  the  opinion  of  the  district  attor- 
ney on  the  titles,  and  referred  it  to  this  office  in  connection 
with  the  abstracts.  That  was  not  done,  and  I  deemed  it 
right  to  do  what  I  know  you  would  have  done  had  I  made 
the  request;  namely,  refer  the  abstract  to  the  district  attor- 
ney for  his  examination. 

It  would  seem,  therefore,  to  be  proper,  that  you  should 
adopt  my  request,  and  act  in  reference  to  his  account,  as 
if  the  service  had  been  rendered  solely  at  the  instance  of 
your  Department. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  Edwin  M.  Stanton, 

Secretary  of  War. 
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MOORE'S  CLAIM. 

The  proclamation  of  the  President  of  June  24, 1865,  removing  restrictions 
upon  trade  west  of  the  Mississippi,  took  effect  on  and  from  the  day  of  its 
date. 

Attorney  General's  Office, 

March  14, 1866. 

Sir:  By  the  petition  of  John  S.  Moore,  referred  to  this 
office  in  your  letter  of  the  25th  of  January,  it  appears  that, 
on  the  24th  day  of  Jane,  1865,  seven  hundred  and  eighty- 
nine  bales  of  cotton,  the  property  of  the  petitioner,  shipped 
to  him  from  the  west  side  of  the  Mississippi  river,  arrived 
at  New  Orleans,  and  that  one-fourth  of  the  cotton,  one 
hundred  and  ninety-seven  bales,  was  retained  by  the  United 
States  purchasing  agent,  under  the  authority  of  the  act  of 
July  2, 1864,  section  8,  and  the  regulations  of  the  Treasury 
Department,  made  in  pursuance  of  that  statute.  On  the 
day  of  the  arrival  of  the  cotton  at  New  Orleans,  June  24, 
1865,  the  President  of  the  United  States  signed,  and  caused 
the  seal  of  the  United  States  to  be  affixed  to,  a  proclama- 
tion, countersigned  by  the  Secretary  of  State,  declaring 
that  all  restrictions  upon  internal,  domestic,  and  coastwise 
intercourse  and  trade,  and  upon  the  purchase  and  removal 
of  products  of  States,  and  parts  of  States,  and  territories, 
theretofore  declared  in  insurrection,  west  of  the  Mississippi 
river,  were  removed,  and  directing  that  they  be  "  forthwith 
annulled." 

The  question  presented  for  my  consideration  is,  whether 
the  President's  proclamation  took  effect  on  the  day  of  its 
date,  or  on  the  day  after,  June  25,  when  it  was  made  pub- 
lic, and  received  in  your  Department? 

It  is  admitted  that,  if  it  operated  on  the  earlier  day,  the 
petitioner,  Moore,  is  entitled  to  restitution  of  the  amount 
of  cotton  collected  by  the  purchasing  agent  on  Jiis  ship- 
ment. 

I  have  no  doubt  that  the  true  rule  applicable  to  a  proc- 
lamation, like  the  one  in  question,  is  identical  with  that 
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now  in  force,  both  in  this  country  and  in  England,  in  re- 
gard to  a  public  statute. 

Such  a  statute,  when  duly  made,  takes  effect  from  its 
date,  if  it  does  not  otherwise  provide.  This  was  declared 
to  be  a  settled  doctrine  by  Mr.  Justice  Story,  after  a  care- 
ful review  of  the  English  adjudications,  in  the  case  of  the 
brig  Ann,  (1  Gall.,  65;)  and  announced  as  the  known  rule, 
by  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Matthews  v%.  Lane,  (7  Wheaton,  211.) 

The  day  on  which  the  signature  of  the  President  and 
the  seal  of  the  United  States  were  affixed  to  the  proclama- 
tion was  the  day  on  which  the  restrictions  upon  the  trade, 
affected  by  the  proclamation,  were  removed  and  annulled. 

The  solemnities  of  the  sign  manual  of  the  President,  and 
the  seal  of  the  United  States,  are  conclusive  evidence  that, 
on  the  day  they  were  performed,  the  President  did  the  act 
declared  in  the  proclamation.  No  other  solemnity  was 
required.  No  other  act  was  needed  to  attest  the  exercise 
of  power  by  the  President.  The  transactions,  as  respects 
the  removal  of  the  restrictions,  were  choate  and  complete, 
when  the  signature  of  the  President  was  affixed,  and  the 
proclamation  was  handed  to  the  Secretary  of  State,  with 
special  warrant  to  affix  thereto  the  seal  that  was  to  attest 
the  verity  of  the  presidential  signature. 

In  this  view  of  the  proclamation,  the  fact  that  you  were 
not  personally  or  officially  cognizant  of  its  contents,  until 
the  day  after  it  was  signed,  sealed,  and  enrolled  among  the 
records  of  the  Government,  is  not  of  any  legal  consequence. 
It  spoke  for  the  first  time  on  the  day  of  its  date.  At  the 
earliest  moment  of  that  day,  in  contemplation  of  law,  it 
addressed  the  Secretary  of  the  Treasury,  as  well  as  other 
officers  concerned  with  its  execution. 

The  principle  is  as  well  settled  as  any  other  in  our  juris- 
prudence, that,  in  a  question  as  to  the  time  when  a  law 
or  a  public  act  takes  effect,  there  are  no  parts  or  divisions 
of  a  day,  and  that,  therefore,  the  law  or  act  relates  to  the 
first  moment  of  the  day  on  which  it  is  done  as  if  it  were 
then  done.      This  doctrine  was  directly  applied  by  the 
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Supreme  Court  in  the  case  of  Arnold  vs.  The  United 
States,  (9  Cranch,  104,)  in  which  the  question  was,  whether 
certain  goods,  imported  on  the  1st  day  of  July,  1812,  were 
subject  to  the  double  duties  imposed  by  the  act  of  1812,  ap- 
proved by  the  President  on  the  1st  day  of  July.  The  duties 
were  leviable,  by  the  terms  of  the  act,  upon  all  goods  im- 
ported into  the  United  States  from  and  after  its  passage. 

The  court  held,  that  the  statute  went  into  operation  on 
the  day  of  its  approval,  and  took  effect  during  the  whole 
day. 

The  decision  was,  that  goods  imported  on  that  day  must 
be  taken  to  have  been  imported  after  the  passing  of  the 
act,  and,  of  course,  were  liable  to  the  double  duties  im- 
posed by  it. 

I  know  of  no  reason  in  favor  of  the  application  of  a 
different  rule  to  an  act  of  the  President,  done  in  pursuance 
of  law,  like  the  one  declared  in  the  present  proclamation; 
and  must  hold  accordingly,  that  the  day  on  which  it  was 
performed  is  to  be  included  in  the  computation  of  the  time 
during  which  it  operated. 

It  follows  from  these  views,  that  I  am  of  opinion  that 
John  S.  Moore  was  entitled  to  restitution  of  the  cotton 
collected  on  his  shipment  of  the  24th  of  June,  1865,  and 
mentioned  in  the  claim  presented  to  your  Department. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 
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The  Secretary  of  the  Treasury  has  no  power,  under  the  8th  section  of  the 
act  of  July  18f  1861,  to  remit  the  forfeiture  of  a  vessel  or  cargo,  incurred 
under  the  law  of  war,  on  account,  of  a  breach  of  blockade. 

Attorney  General's  Office, 

March  15,  1865. 

Sir  :  Your  letter  of  the  29th  of  January  propounds  several 
questions,  touching  the  authority  of  the  Secretary  of  the 
Treasury,  to  remit  under  the  8th  section  of  the  act  of  July 
13, 1861,  entitled  "An  act  further  to  provide  for  the  collec- 
tion of  duties  on  imports,  and  for  other  purposes,"  the  for- 
feiture, which  has  been  judicially  decreed,  of  the  property 
involved  in  the  case  of  tt^e  steamer  "  Gray  Jacket." 

That  cause  is  at  the  present  time  pending,  on  an  appeal 
taken  by  the  claimants,  in  the  Supreme  Court  of  the  United 
States,  and  the  record  presents  it  as  the  case  of  a  vessel  and 
cargo  captured  by  a  naval  vessel  of  the  United  States,  on 
the  high  seas  as  prize  of  war,  libelled  as  such  in  the  dis- 
trict court  for  the  eastern  district  of  Louisiana,  and  as  law- 
ful prize,  condemned  by  final  decree  of  that  court. 

The  claimant  and  owner  of  the  property  had  been,  for 
thirty  years  previous  to  the  capture,  an  inhabitant  of  one 
of  the  revolted  States.  His  allegation  is,  that  although 
the  vessel  with  her  cargo,  was,  at  the  time  of  capture,  in 
fact,  bound  on  a  voyage  from  the  blockaded  port  of  Mobile 
to  Havana,  the  object  of  the  voyage  was  to  effectuate  the 
removal  of  his  property  from  the  enemy's  country,  and  to 
sever  forever  his  relations  with  the  confederacy. 

The  question,  whether,  in  any  case  of  the  capture  of 
property,  jure  belli,  brought  within  the  prize  jurisdiction,  and 
condemned  by  a  court  of  the  United  States,  in  the  exercise 
of  that  jurisdiction,  the  Secretary  of  the  Treasury  may  en- 
tertain an  application  for  remission  under  the  statute  of 
1861,  is  a  question  of  great  interest  and  importance. 

•The  general  doctrine  of  this  opinion  was  affirmed  by  the  Supreme  Court, 
The  Gray  Jacket,  (6  Wall.,  869.) 
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In  regard  to  this  vessel,  which  was  liable  to  forfeiture, 
under  the  6th  section  of  the  statute  of  1861,  as  well  as  sub- 
ject to  condemnation,  for  breach  of  the  blockade  of  Mobile, 
I  have  only  to  say  that,  even  if  the  Secretary  of  the  Treasury 
may  exercise  under  the  statute,  authority  to  remit  the  for- 
feiture of  a  vessel  owned  by  a  resident  of  one  of  the  ineur- 
gent  States,  and  found  on  the  high  seas,  which  has  been 
proceeded  against  and  condemned,  in  a  prize  court  on 
account  of  ownership,  I  am  of  opinion,  as  at  present 
advised,  that  he  cannot  exercise  that  jurisdiction,  in  the 
case  of  such  a  vessel  thus  proceeded  against  and  con- 
demned, which  was  also  confiscable  for  breach  of  blockade. 

The  "  Gray  Jacket "  sailed  from  Mobile  in  violation  of 
the  blockade  of  that  port;  she  was  therefore  confiscable  in  a 
prize  court.  The  fact  that  she  was  confiscable  on  account 
of  ownership,  did  not  render  her  any  the  less  liable  to  con- 
demnation for  breach  of  blockade.  I  do  not  discover  any 
tenable  ground  on  which  to  repose  the  power  of  the  Secre- 
tary of  the  Treasury,  under  the  statute  of  1861,  to  remit 
the  forfeiture  of  a  vessel  incurred,  under  the  jus  belli,  on 
account  of  a  violation  of  the  blockade.  Even  if  he  could 
remit  the  forfeiture  superinduced  by  ownership,  he  could 
not  mitigate  the'  legal  consequences  which  followed  from 
the  conduct  of  the  vessel  in  respect  to  the  blockade  and 
its  laws. 

These  remarks  also  embrace  the  application  in  respect  to 
the  cargo  of  the  "  Gray  Jacket/'  which  was  equally  with 
the  vessel  confiscable  for  violation  of  the  blockade  of 
Mobile.  But  in  respect  to  that  interest,  a  further  observa- 
tion may  be  made,  which,  independently  of  the  views  just 
expressed,  excludes  any  idea  of  the  legal  application  of  the 
statute  of  1861  to  the  present  cargo. 

I  do  not  perceive  any  ground,  whatever,  on  which  the 
jurisdiction  of  the  Secretary  of  the  Treasury,  to  remit,  is 
capable  of  being  legally  supported,  in  the  case  of  a  cargo  not 
"  coming,"  at  the  time  of  capture,  from  an  insurrectionary 
State  or  section  "into  the  other  parts  of  the  United  States," 
or  "not  proceeding  to  such  State  or  section"  from  the  rest 
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of  the  United  States.  In  other  words,  I  am  very  clearly  of 
opinion,  that  whatever  may  be  the  extent  of  the  jurisdic- 
tion conferred  by  the  8th  section  of  the  act  of  1861,  upon 
the  Secretary  of  the  Treasury,  it  does  not  extend  to  the 
case  of  any  cargo  not  impressed  at  the  time  of  capture  with 
such  a  destination  as  would  render  the  property,  if  seized 
on  land,  liable  to  forfeiture,  under  and  by  virtue  of  the  5th 
section  of  the  act. 

I  have  read  the  petition  presented  to  you  in  the  case  of 
the  "  Gray  Jacket."  I  do  not  perceive  that  the  case  of  the 
cargo  is  brought,  by  the  admissions  therein  made,  within 
the  5th  section  of  the  act  of  1861.  There  is  no  allegation 
that  the  cargo  was  "  proceeding  "  at  the  time  of  capture  from 
an  insurrectionary  State  to  the  rest  of  the  United  States. 

As  at  present  advised,  therefore,  I  am  of  opinion,  that 
for  this  reason,  as  well  as  that  depending  on  breach  of 
blockade,  in  which  the  cargo  and  vessel  were  both  involved, 
the  jurisdiction  of  the  Secretary  of  the  Treasury  cannot 
lawfully  be  exercised  in  respect  to  the  present  cargo. 

The  last  question  asked  in  your  letter  is,  "  whether  the 
present  is  a  proper  case  for  an  exercise  of  any  authority  to 
remit,  that  you  may  possess."  If  you  have  in  law,  the 
power  to  remit,  the  question  whether  it  would  be  justifi- 
able to  exert  it  in  any  particular  case,  is  one  which  cannot 
be  determined  by  strict  legal  rules  or  principles.  The 
matter  is  wholly  within  your  discretion. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 
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CASE  OF  HIKAM  SAUL. 

A  pensioner  residing  in  an  insurrectionary  State,  who  did  not  take  up 
arms  against  the  United  States,  or  give  encouragement  to  the  rebellion, 
is  entitled,  upon  the  termination  of  the  hostile  relation,  to  be  paid  the 
pension  money  due  him  from  the  time  the  rebellion  began. 

Attorney  General's  Office, 

March  17, 1866. 

Sir:  In  your  letter  of  the  30th  of  December,  1865,  the 
receipt  of  which  I  have  the  honor  to  acknowledge,  and 
which,  till  now,  I  have  not  been  able  to  answer,  because 
of  my  engagements  in  court,  you  state  that  Hiram  Saul 
was,  prior  to  the  rebellion,  a  pensioner  of  the  Government, 
and  that  he  received  his  pension  up  to  the  4th  of  March, 
1861;  but  since  the  President's  proclamation  of  the  16th 
of  August,  1861,  his  name,  together  with  the  names  of  all 
other  pensioners  residing  in  the  States  declared  to  be  iji 
rebellion,  has  been  regarded  as  stricken  from  the  pension- 
rolls  by  operation  of  the  act  of  4th  of  February,  1862. 

Yoxjl  further  state  that  Saul  has  established  the  fact  of 
his  loyalty,  during  the  rebellion,  to  the  satisfaction  of  the 
Department,  and  otherwise  complied  with  its  rules  and 
regulations,  and  that  his  name  has  been  recently  restored 
to  the  rolls. 

Tou  ask  me  whether,  under  that  state  of  facts,  the 
Department  should  now  pay  to  Saul  his  pension  from  the 
4th  of  March,  1861,  the  date  of  the  last  payment  to  him. 
1  When  a  state  of  war  existed  between  the  people  of  the 
States,  who  were  proclaimed  to  be  in  rebellion,  and  the 
national  Government,  under  and  by  the  laws  of  war,  as 
well  as  by  the  act  of  the  13th  July,  1861,  all  commercial 
intercourse  betwixt  the  people  so  in  rebellion,  and  the  rest 
of  the  people  of  the  United  States,  was  interdicted  and 
became  unlawful.  That  there  were  many  true  and  loyal 
people  who  resided  and  remained  within  the  territory 
declared  to  be  in  rebellion  is  undoubtedly  true,  but  by  the 
laws  of  war  and  the  act  of  Congress  they  were  made  and 
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declared  to  be  public  enemies,  and  intercourse  with  them 
was  unlawful.  One  of  the  greatest  hardships  and  evils 
growing  out  of  a  state  of  war  is,  that  the  innocent  are  in- 
volved with  the  guilty.  To  be  a  public  enemy  is  not  to 
be  a  criminal,  and  yet  the  public  enemy,  who  is  void  of 
crime,  may,  as  an  enemy,  suffer  more  than  the  public 
enemy  who  is  also  a  traitor.  Such  may  be  the  fortunes 
of  war  as  to  individuals.  The  wit  of  man  has  not  thus 
far  been  able  to  divine  and  prescribe  a  rule  by  which  such 
consequences  of  war  can  be  avoided. 

"  By  the  laws  of  war  then,  as  also  by  the  provisions  of  the 
act  of  the  13th  July,  1861,  and  the  proclamation  of  the 
President  made  in  pursuance  thereof,  the  Department  of 
the  Interior  was  forbidden  from  paying  any  pensioners  of 
the  Government,  whether  loyal  or  disloyal,  who  resided  and 
remained  within  the  territory  which  was  under  the  domin- 
ion of  the  rebels,  so  long  as  the  war  continued,  and  all  com- 
mercial intercourse  was  interdicted. 

The  provisions  of  the  act  of  Congress,  entitled  "an  act 
authorizing  the  Secretary  of  the  Interior  to  strike  from 
the  pension-rolls  the  names  of  such  persons  as  have  taken 
up  arms  against  the  Government,  or  who  may  have  in  any 
manner  encouraged  the  rebels,"  approved  4th  February, 
1862,  (12  Stats.,  337,)  relieve  me  from  the  necessity  of 
expressing  an  opinion  upon  the  question,  whether  taking 
up  arms  against  the  Government,  encouraging  rebels,  or 
manifesting  an  interest  in  their  cause,  would  of  itself,  and 
without  any  legislation  upon  the  subject,  forfeit  a  pension. 
That  act  makes  it  the  duty  of  the  Secretary  of  the  Interior, 
"to  strike  from  the  pension-rolls  the  names  of  all  such 
persons  as  have  or  may  hereafter  take  up  arms  against  the 
Government  of  the  United  States,  or  who  have  in  any 
manner  encouraged  the  rebels,  or  manifested  a  sympathy 
with  their  cause."  Ordering  that  the  names  of  such  per- 
sons shall  be  struck  from  the  pension-rolls,  is  equivalent 
to  an  order  that  they  shall  not  be  paid;  and,  on  the  other 
hand,  it  is  an  order  to  the  Secretary  not  to  strike  from  the 
pension-rolls  the  names  of  persons  who  have  not  taken,  or 
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who  may  not  take  up  arms  against  the  Government,  or  in 
any  manner  encourage  the  rebels,  or  manifest  a  sympathy 
with  their  cause,  and  is  tantamount  to  an  order  that  their 
names  shall  remain  on  the  pension-rolls,  and  that  they 
shall  be  paid.  By  this  act  Congress  has  sought  to  be  just 
to  all  the  pensioners  of  the  Government  who  shall  remain 
foithful  and  true,  although  for  a  time,  and  without  any 
fault  of  theirs,  they  must  be  regarded  as  public  enemies. 
As  enemies  all  intercourse  with  them,  under  the  laws  of 
war,  and  by  the  act  of  Congress,  and  the  proclamation 
made  in  pursuance  thereof,  was  suspended,  but  by  the  aot 
of  4th  February,  1862,  their  rights  are  saved,  and  when 
intercourse  became  lawful,  their  right  to  demand  payment 
was  revived,  and  it  became  the  duty  of  the  Government 
to  pay. 

It  is  my  opinion  that,  inasmuch  as  Hiram  Saul  has  not 
offended,  by  taking  up  arms  against  the  Government  of 
the  United  States,  or  in  any  manner  encouraging  rebels, 
or  manifesting  sympathy  with  their  cause,  he  still  has  a 
right  to  his  pension,  and  that  as  commercial  intercourse  is 
now  lawful  with  the  people  in  his  State,  that  his  pension 
should  be  paid  in  full  from  the  date  of  the  last  payment 
I  am,  sir,  very  respectfully, 

Your  obediqut  servant, 

JAMES  SPEED. 
Hon.  Jambs  Harlan, 

'  Secretary  of  the  Interior. 


THE  METEOR. 

The  District  Attorney  should  not  be  Instructed,  in  this  case,  to  consent  to 
the  bonding  of  the  vessel. 

Attorney  General's  Office, 

March  30, 1866. 
Sir  :   I  have  the  honor  to  acknowledge  the  receipt  of 
your  note  of  this  date,  together  with  a  letter  from  Mr. 
Evarts,  and  one  from  Mr.  Dickinson. 
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Me.  Evarfe,  in  his  letter,  proposes  that  the  district  attor- 
ney be  instructed  to  assent  to  an  order  for  the  bonding  of 
the  "  Meteor,"  which  has  been  seized  and  libelled  in  th£ 
district  court  for  the  southern  district  of  New  York,  for  an 
intended  breach  of  neutrality  laws;  and  that  thfe  owners 
shall,  on  their  part,  consent  that  the  boat  shall  be  sold  at 
public  auction  in  the  city  of  New  York,  but  reserving  the 
right  to  make  claim  on  the  Government  for  damages,  be- 
cause of  the  illegal  detention  of  the  boat. 

I  do  not  think  that  such  bond  and  arrangement  should 
be  made.  The  whole  arrangement  is  predicated  upon  the 
idea  that  the  detention  was  wrongful.  The  Government 
is  asked  to  acknowledge  that  fact  without  a  trial. 

If  facts  have  come  to  light  since  the  seizure  showing  that 
it  was  wrongful,  the  libel  should  be  dismissed,  and.  the 
vessel  restored  to  the  owner.  If,  however,  subsequently- 
discovered  facts  only  make  it  doubtful  whether  the  boat 
was  rightfully  seized,  I  do  not  see  what  possible  good 
would  come  from  the  arrangement.  The  slight  saving  in 
the  amount  of  damages  would  be  no  compensation  for  the 
direct  acknowledgment  that  the  seizure  was  illegal. 
I  am,  sir,  very  respectfuHy, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Wm.  H.  Seward, 

Secretary  of  State. 


THE  ADELSO. 

1.  After  condemnation  of  a  vessel  libelled  in  prize,  the  President  cannot 

affect  the  decree  by  directing  a  discontinuance  of  the  proceedings. 

2.  The  President  cannot,  by  any  exercise  of  his  pardoning  power,  remit  or 

mitigate  the  forfeiture  of  property  confiscable  as  prize  of  war. 

Attorney  General's  Office, 

April  2, 1866. 
Sir  :  Agreeably  to  your  request,  I  have  examined  and 
considered  the  application  and  accompanying  papers,  pre- 
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sented  to  you  by  Edgar  Tucker  and  Henry  Whitin,  of  New 
York,  and  John  MacRae  and  Donald  MacRae,  of  Wilming- 
ton, North  Carolina,  for  the  dismissal  of  the  proceedings 
now  pending  against  the  cargo  of  the  schooner  "Adelso," 
condemned  as  prize  of  war  by  the  United  States  district 
court  for  Rhode  Island,  and  for  the  restoration  to  them  of 
the  proceeds  of  the  sale  of  that  cargo. 

The  schooner  "Adelso"  and  cargo  were  condemned,  in 
the  Rhode  Island  district,  on  November  13, 1861,  as  prize 
of  war,  and,  on  appeal  to  the  circuit  court  for  that  district, 
the  sentence  was  affirmed.  The  claimants  thereupon  ap- 
pealed to  the  Supreme  Court;  but,  failing  to  appear  and 
prosecute  their  appeal,  when  the  case  was  reached  on  the 
call  of  the  docket,  it  was  dismissed  by  the  court. 

The  President  is  now  asked  to  interpose  some  supposed 
authority,  conferred  upon  him  by  the  Constitution  or  laws 
of  the  United  States,  and  restore  to  the  claimants  the  pro- 
ceeds of  the  condemned  property.  Has  he  such  power? 
That  is  the  legal  question  I  am  now  to  answer : 

It  is  manifest,  in  the  first  place,  that  the  result  desired 
by  the  claimants  could  not  be  attained  by  a  discontinuance 
of  the  proceedings  instituted  against  the  property.  Those 
proceedings  have  ripened,  60  to  speak,  into  a  judgment  of 
the  court.  They  have  performed  their  function.  They 
invoked  the  action  of  the  judicial  power  of  the  Govern- 
ment, and  that  power  has  acted.  The  result  is  a  judicial 
decree.  That  decree  must  stand  until  it  is  reversed,  in  due 
course  of  law,  by  the  same  authority  that  gave  it  birth. 
The  very  court  that  rendered  the  judgment  could  not  set 
it  aside,  or  open  it.  It  is  capable  of  being  affected  only  by 
a  decree  of  the  appellate  court. 

Prior  to  condemnation,  the  President  might,  perhaps, 
have  directed  the  local  law  officer  to  discontinue  the 
proceedings  in  prize.  Such  action  on  the  part  of  the 
Executive  might  have  removed  the  cause  from  judicial 
cognizance.  But,  subsequently  to  condemnation,  I  know 
of  no  executive  authority  which  could  be  directly  exerted 
upon  the  judicial  proceedings  in  the  case,  so  as  to  impair 
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the  efficiency  of  the  decree,  or  affect  any  one  of  its  legal 
consequences. 

It  may  be  contended,  however,  that  the  President  has 
power  to  remit  the  forfeiture  %o  the  claimants.  There  is 
no  statute  conferring  upon  the  President  the  general  au- 
thority to  remit  forfeitures.  If  he  possesses  it,  \t  must 
be  that  he  has  it  by  virtue  of  that  clause  of  the  Constitu- 
tion which  empowers  him  "  to  grant  reprieves  and  pardons 
for  offences  against  the  United  States." 

While  it  may  not  be  susceptible  of  a  doubt  that  the 
President  has  power  to  remit  or  mitigate  any  forfeiture  of 
property,  incurred  or  decreed,  for  any  offence  against  the 
United  States,  and  which  is  imposed  by  law  as  punishment 
for  such  an  offence,  I  do  not  believe  that  the  grant  of  power 
to  th§  President  embraces  that  class  of  cases,  in  which  the 
law  "declares  property  to  be  forfeited,  altogether  irrespective 
of,  and  without  reference  to,  the  personal  conduct  of  those 
who  own  or  control  it;  cases,  in  other  words,  in  which  the 
forfeiture  accrues  solely  as  the  result  and  in  virtue  of  the 
predicament  in  which  the  property  may  be  found,  the  rela- 
tions it  may  sustain  towards  the  Government,  and  the 
character  or  quality  which  that  predicament,  or  those  rela- 
tions, affix  to  it.  The  confiscability  of  property  captured 
and  brought  to  adjudication,  jure  belli,  stands  precisely 
upon  those  grounds.  The  theory  on  which  all  proceedings 
in  prize  are  founded  and  conducted  is,  that  the  property 
involved  is  "  enemy's  property." 

The  question  of  liability  to  confiscation  in  a  prize  court, 
administering  and  enforcing  the  law  of  nations,  is  always 
a  question,  whether  the  subject  of  capture  is  the  property 
of  enemies?  The  converse  of  this  proposition  is  also  true, 
as  an  eminent  prize  judge  has  explained.  The  inquiry, 
"whether  the  subject  of  capture  is  enemy's  property  is 
always,  in  a  technical  form,  the  question  of  confiscability  in 
a  prize  court."  (Op.  of  Cadwalader,  J.,  in  "  The  Parkhill.") 
Within  this  designation  falls  the  property  of  all  residents 
of  hostile  places,  without  discrimination  in  favor  of  those 
who  may  owe  allegiance  to  the  government  of  the  captors, 
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or  even  in  favor  of  such  of  these  as  maintain  the  most 
friendly  and  loyal  feelings  for  that  government. 

The  prize  courts,  in  adjudicating  upon  property  of  such 
ownership,  institute  no  inquisition  into  the  personal  de- 
portment or  sentiments  of  the  proprietors.  In  the  case  of 
the  "  Venus,"  (8  Cranch,  280,)  the  Supreme  Court  con- 
demned, as  "  enemies'  property,"  merchandize  owned  by 
a  citizen  of  the  United  States  residing  in  England,  and 
shipped  from  that  country  for  America  before  any  knowl- 
edge of  the  declaration  of  war. 

The  cases  in  which  the  English  prize  courts  condemned 
supplies  shipped  from,  and  actually  owned  in,  Great  Brit- 
ain, for  the  purpose  of  relieving  the  distresses  of  British 
subjects  in  Granada,  who  were  under  the  temporary  sub- 
jection of  the  French,  during  the  period  of  our  revolu- 
tionary war,  proceeded  upon  the  ground,  that  the  supplies 
were  constructively  French,  and,  therefore,  "enemies' 
property."  (1  Rob.,  207.)  The  prqperty  was  owned  by 
people  in  Ireland,  who  were,  no  doubt,  perfectly  loyal  to 
the  British  Crown.  If  it  had  been  owned  by  starving  and 
loyal  Granadians,  the  same  decree  would  have  been  pro- 
nounced. 

The  cases  in  which  property  is  condemned  as  construct- 
ively hostile,  on  account  of  trading  with  enemies,  do  not 
proceed  upon  any  ground  of  personal  hostility  or  blame 
imputable  to  its  owners.  They  are  considered  enemies,  in 
the  particular  transactions,  "  by  fiction,  or  rather  by  in- 
tendment of  law."  (5  Rob.,  176.)  If  a  citizen  or  a  sub- 
ject of  a  belligerent  State  undertake  to  remove  from  the 
enemy's  territory  property  acquired  long  before  hostili- 
ties, and  it  is  captured  at  sea,  it  will  be  condemned,  by 
operation  of  the  rule  against  intercourse  with  enemies, 
and  as  within  the  designation  of  hostile  property.  (8 
Cranch,  163.)  The  owner  may  have  intended  no  wrong, 
and  his  conduct,  in  a  moral  sense,  may  have  been  entirely 
blameless. 

The  owner  of  a  vessel  violently  contravening  a  belligerent 
right  of  search  in  time  of  war  is,  pro  h&c  vice,  an  enemy,  as 
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also  the  proprietors  of  a  ship  that  breaks  a  lawful  blockade. 
(1  Rob.,  840;  J6.,  90.)  Both  may  be  friends,  and  yet  their 
property  is  deemed,  in  the  particular  transactions,  im- 
pressed with  a  hostile  character. 

Without  referring  to  any  more  examples  of  the  applica- 
tion of  the  doctrine  I  have  mentioned,  it  is  clear  that  the 
judicatures  by  whom  it  is  administered  do  not  take  into 
consideration,  as  an  element  of  any  legal  importance,  the 
character  of  the  person  whose  property  is  prosecuted  as 
hostile,  either  absolute  or  relative,  as  viewed  by  the  mu- 
nicipal law  of  the  country,  or  the  conduct  of  those  persons, 
according  to  the  code  of  laws  administered  by  the  ordinary 
tribunals  of  the  Government.  A  man  may  become  a  traitor 
by  holding  commercial  intercourse  with  enemies,  but  even 
where  it  stamps  a  hostile  character  on  property,  such  inter- 
course does  not  necessarily  involve  or  imply  personal  guilt 
or  criminal  responsibility. 

In  no  case  of  that  character  does  the  prize  court  adjudge 
or  consider  the  personal  liability  of  the  party  whose  prop- 
erty is  before  it  for  judicial  action.  It  takes  no  cognizance, 
because  it  has  no  jurisdiction  of  that  subject.  * 

Prize  courts  are  tribunals  of  the  law  of  nations,  and 
the  jurisprudence  they  administer  is  a  part  of  that  law. 
(Wheaton,  part  iv,  chap.  11.)  They  deal  with  cases  of 
capture  as  distinguished  from  seizures,  which  are  adjudged 
by  the  courts  constituted  for  the  enforcement  of  the  mu- 
nicipal law.  Their  decrees  are  decrees  of  condemnation; 
whereas  those  of  other  courts,  in  proceedings  in  rem,  are 
decrees  of  forfeiture.  "  Capture  "  and  "  condemnation  "  are 
words  of  technical  significance  in  courts  of  prize,  as  are 
"seizure"  and  "forfeiture"  in  the  formulary  of  legal  ex- 
pression appropriate  in  tribunals  administering  municipal 
law,  and  enforcing  statutory  remedies  against  property. 

The  prize  courts  adjudicate  the  character  and  relations 
of  the  things,  whether  vessels  or  cargoes,  brought  within 
their  jurisdiction.  The  municipal  courts,  in  dealing  with 
vol.  xi— 29 
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cases  of  forfeiture,  mainly  judge  of  the  acts  of  persons,  and 
determine  whether  offences  have  been  committed  which 
superinduce  the  confiscation  of  property. 

The  purpose  of  naval  warfare  and  maritime  capture  is 
not  to  enforce  penalties  with  a  view  to  the  infliction  of 
punishment  upon  offenders.  Their  object  is  to  destroy 
the  wealth  of  hostile  places,  with  a  view  to  the  reduction 
of  the  power  of  enemies,  and  the  attainment  of  the  ends 
for  which  hostilities  are  prosecuted;  hence  it  is  that  the 
courts,  constituted  to  adjudicate  suits  arising  from  hostile 
maritime  capture,  consider  in  all  cases  whether,  and  to  what 
extent,  the  property  contributes  to  the  wealth  of  hostile 
territory,  and  condemn  or  restore  according  to  a  code  of 
principles  framed  for  the  determination  of  those  questions. 
The  property  of  friend  as  well  as  foe,  of  the  innocent  as 
well  as  the  guilty,  is  swept  to  condemnation  by  the  applir 
cation  of  the  rigorous  rules  of  the  prize  law.  If  a  man 
happens  to  own  land  in  an  enemy's  country,  though  he  be 
a  neutral  friend  domiciled  in  a  friendly  territory,  the  pro- 
duce of  that  land  is  condemned  as  hostile.  (9  Cranch, 
191.)  He  is  considered  an  enemy,  as  proprietor  of  a  part 
of  the  enemy's  soil.  He  is  a  part  of  that  country  in  the 
particular  instance,  independently  of  his  personal  residence, 
occupation,  or  conduct.  So,  if  a  neutral  person  have  a 
share  in  a  mercantile  house  in  the  enemy's  country,  the 
property  representing  it  will  be  capturable  and  condemn- 
able  as  enemies'  property;  and,  upon,  the  same  principle, 
a  merchant  of  the  hostile  country,  interested  in  a  house  of 
trade  in  a  neutral  country,  cannot  maintain,  before  a  prize 
court,  a  claim  for  his  6hare  of  captured  property  owned  by 
the  neutral  house.  (Wheaton,  573-575.)  Without  pro- 
ceeding further  with  this  line  of  remark ;  when  the  prize 
court  for  the  Rhode  Island  district  rendered  judgment  of 
condemnation  against  the  cargo  of  the  schooner"  A  delso," 
it  is  clear  that  it  simply  declared,  that  the  property  was 
within  the  legal  designation  of  enemies'  property.  The 
judgment  affirmed  nothing  in  respect  to  the  personal  conduct 
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or  sentiments  of  the  claimants.  Those  of  them  who  lived  in 
North  Carolina  were  enemies  by  domicil.  (2  Black,  635.) 
Those  of  them  who  resided  in  Boston,  if  they  owned  an 
.  interest  in  the  cargo,  were  enemies,  pro  hdc  vice,  with  refer- 
ence to  the  seizure  of  this  particular  property,  which  was 
concerned  in  the  trade  of  enemies.  The  Supreme  Court 
has  recently  decided,  that  property  of  a  northern  man, 
taken  in  hostile  trade,  before  the  act  of  July  13,  1861 
went  into  effect,  was  confiscable.  (The  Herald  and  Cargo, 
8  Wall.,  768.)  No  one  of  the  claimants  was  guilty  of  any 
"offence  against  the  United  States"  in  owning  or  ship- 
ping this  cargo.  There  is,  therefore,  nothing  in  the  case 
on  which  the  President's  pardon,  granted  in  the  terms  of 
the  Constitution,  could  operate. 

I  am  clearly  of  opinion  that  the  President  cannot,  by 
any  exercise  of  the  pardoning  power,  remit  or  mitigate 
the  .forfeiture  and  condemnation  of  the  present  cargo,  or 
entitle  the  petitioners  to  demand  restitution  of  its  proceeds. 

I  find,  let  me  say  in  conclusion,  that  this  precise  question 
was  submitted  by  the  President  to  my  learned  predecessor, 
Mr.  Bates,  and  that  he  held,  as  I  do,  that  the  President  has 
no  power,  by  pardon  or  otherwise,  to  remit  the  forfeiture 
of  property  regularly  condemned  in  a  prize  court  of  the 
United  States.    (10  Opinions,  452.) 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
The  President. 


PURCHASE  OP  ARMS  FROM  NEUTRALS. 

Belligerents  have  the  right  to  purchase  arms  in  a  neutral  country,  and  to 
ship  them  therofrom  at  their  own  risk. 

Attorney  General's  Office, 

March  24, 1865. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  note  of  the  23d  of  March,  together  with  a  copy  of  a 
letter  from  Mr.  Romero,  the  minister  of  the  Mexican  Re- 
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public.  Mr.  Romero  says  that  he  has  been  informed  that 
agents  of  the  "usurper  Maximilian"  have  purchased,  in 
New  York,  five  thousand  muskets,  and  that  they  are  to  be 
shipped  to  Vera  Cruz,  not  "  as  private  property,  but  for 
account  of  the  said  usurper."  Mr.  Romero  asks  that  the 
shipment  be  not  allowed.  You  ask  my  opinion,  whether 
there  is  any  law  or  regulation  now  in  force  prohibiting  the 
exportation  of  arms  for  the  account  of  any  person,  whatever 
be  his  political  designation,  real  or  assumed,  or  of  any 
government. 

This  question  is  fully  answered  in  my  opinion,  delivered 
to  you  on  the  23d  day  of  last  December. 

The  opinion  of  the  23d  of  December  was  given  upon  a 
complaint  of  Mr.  Romero,  that  General  McDowell,  com- 
manding the  military  department  of  California,  had  pro- 
hibited the  exportation  of  arms  or  munitions  of  war,  by 
the  frontier,  into  Mexico.  That  opinion  is  to  the  effect 
that  General  McDowell's  order  was  unlawful. 

I  can  perceive  no  difference  in  principle  between  that 
case  and  this.  So  far  as  neutrals  are  concerned,  belliger- 
ent parties  are  equals. 

I  know  of  no  law  or  regulation  which  forbids  any  person 
or  government,  whether  the  political  designation  be  real 
or  assumed,  from  purchasing  arms  from  citizens  of  the 
United  States,  and  shipping  them  at  the  risk  of  the  pur- 
chaser. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon,  ¥m.  H.  Seward, 

Secretary  of  State. 
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CLAIM  OF  STATE  OF  IOWA, 

The  Secretary  of  the  Interior  has  no  power,  under  the  act  of  July  12, 1862, 
to  set  apart  to  the  State  of  Iowa,  from  the  public  lands  within  her  limits, 
an  amount  equal  to  so  much  of  the  alternate  sections  of  public  lands,  in  a 
strip  five  miles  wide  on  each  side  of  the  Des  Moines  river,  between  its 
mouth  and  the  Baccoon  Fork,  as  was  sold  or  disposed  of  by  the  United 
States  at  the  date  of  the  act  of  August  8, 1848. 

Attorney  General's  Office, 

April  6, 1866. 

Sir:  You  have  asked  my  opinion  on  a  question  touching 
the  construction  and  effect  of  the  act  of  July  12, 1862,  en- 
titled "An  act  confirming  aland  claim  in  the  State  of  Iowa, 
and  for  other  purposes."    (12  Stats.,  543.) 

That  act  extends  the  grant  of  lands  made  by  the  act  of 
August  8, 1846,  to  the  then  Territory  of  Iowa,  for  the  im- 
provement of  the  Des  Moines  river,  so  as  to  include  the 
alternate  odd-numbered  sections  lying  within  five  miles 
of  the  river,  between  the  Raccoon  fork  and  the  northern 
boundary  of  the  State.  The  statute  then  provides  as 
follows :  "  If  any  of  said  lands  shall  have  been  sold,  or 
otherwise  disposed  of,  by  the  United  States,  before  the 
passage  of.this  act,  excepting  those  released  by  the  United 
States  to  the  grantees  of  the  State  of  Iowa,  under  the  joint 
resolution  of  March  2, 1862,  the  Secretary  of  the  Interior 
is  hereby  directed  to  set  apart  an  equal  amount  of  lands 
within  said  State,  to  be  certified  in  lieu  thereof." 

The  question  is,  Whether,  under  the  provision  just  cited, 
the  Secretary  of  the  Interior  must  set  apart  and  certify  to 
the  State  of  Iowa,  from  the  public  lands  lying  within  her 
limits,  an  amount  equal  to,  and  in  lieu  of,  so  much  of  the 
alternate  sections  of  public  lands,  in  a  strip  five  miles  in 
width,  on  each  side  of  the  Des  Moines  river,  between  its 
mouth  and  the  Baccoon  fork,  as  was  sold,  or  otherwise 
disposed  of,  by  the  United  States  at  the  date  of  the  act  of 
August  8, 1846? 

The  agents  of  the  State  of  Iowa  contend  that  this  ques- 
tion should  be  answered  in  the  affirmative.    I  am  very 
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clearly  of  opinion  that  a  negative  answer  is  the  proper 
one.  It  is  too  plain  to  admit,  for  one  moment,  of  a  serious 
doubt,  that  the  act  of  1862  confers  no  authority  upon  the 
Secretary  of  the  Interior  to  indemnify  the  State,  in  the 
manner  contemplated  and  required  by  the  statute,  for  any 
lands  except  those  contained  in  the  alternate  sections  (des- 
ignated by  odd  numbers)  lying  between  the  Raccoon  fork 
and  the  northern  boundary  of  the  State,  and  which  shall 
have  been  sold,  or  otherwise  disposed  of,  by  the  United 
States  before  the  passage  of  the  statute.  To  extend  the 
application  of  the  act  so  as  to  make  it  cover  those  lands 
lying  within  five  miles  of  the  Des  Moines,  between  its 
mouth  and  the  Raccoon  fork,  granted  by  the  act  of  1846, 
but  disposed  of  by  the  Government  before  its  passage, 
would  be,  it  seems  to  me,  to  take  a  most  unwarrantable 
liberty  with  the  statute.  I  am  the  more  convinced  of  this 
since  I  have  read  the. very  acute  and  ingenious  argument 
by  which  the  representatives  of  the  State  of  Iowa  support 
her  claim. 

In  my  opinion,  the  language  of  the  act  of  1862  is  not 
fairly  and  reasonably  susceptible  of  two  constructions.  It 
clearly  and  explicitly  provides  for  the  setting  apart  of  lands 
in  the  State  at  large,  to  be  certified  to  the  State,  to  compen- 
sate her  for  so  much  of  the  alternate  and  odd-numbered 
sections  of  lands  embraced  by  the  grant  of  1862  as  at  the 
date  of  the  statute  were  disposed  of  by  the  United  States. 
It  was  in  lieu  of  those  lands,  and  those  only,  that  an  equal 
amount  of  lands  within  the  State  was  authorized  and  re- 
quired to  be  set  apart. 

An  attempt  is  made,  in  the  able  argument  on  behalf  of 
the  State,  to  fuse  the  two  statutes  of  1862  and  1846,  and 
then  to  read  the  second  paragraph  in  the  act  of  1862,  that 
preceding  the  proviso,  as  if  the  words  "said  lands"  referred 
to  all  the  lands  embraced  by  the  two  grants.  I  appreciate 
the  ingenuity  of  this  view  of  the  case,  but  I  do  not  assent 
to  its  correctness.  The  Supreme  Court  decided,  in  28 
Howard,  66,  that  the  grant  of  1846  was  confined  to  lands 
lying  between  the  mouth  of  the  Des  Moines  and  the  Rao- 
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coon  fork.  It  required  a  new  exercise  of  power  by  Con- 
gress to  give  the  State  lands  which  lay  above  the  Raccoon 
fork  and  below  her  northern  boundary.  The  result  of 
that  exercise  of  power  is  the  act  of  1862.  It  contains  a 
fresh  and  substantial,  although  a  supplemental,  grant  of 
lands;  and  when  the  statute  says,  that  if  any  of  "said 
lands  shall  have  been  sold,  or  otherwise  disposed  of,  by  the 
United  States,"  other  lands  of  equal  amount  shall  be  cer- 
tified in  lieu  thereof,  it  is  to  be  taken  to  mean  any  of  the 
lands  granted  by  it,  and  not  those  lands,  as  well  as  the 
other  lands  granted  in  .the  statute  of  1846.  What,  then, 
are  the  lands  granted  by  the  statute  of  1862?  Certainly 
none  other  than  the  lands  qpnt^ined  in  the  "  alternate  sec- 
tions (designated  by  odd  numbers)  lying  within  five  miles 
of  said  river,  between  the  Raccoon  fork  and  the  northern 
boundary  of  the  State." 

I  am  of  opinion  that  the  claim  of  the  State  should  be 
rejected. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 

Hon.  James  Harlan, 

Secretary  of  the  Interior. 


LIABILITY  OF  MARSHALS  FOB  FEES. 

1.  A  Marshal  must  account  for  the  fees  which  he  earned  and  failed  or 
neglected  to  collect. 

&  Without  special  legislation  for  his  relief,  a  Marshal  cannot  receive  a 
credit,  in  his  accounts,  for  fees  which  he  was  unahle  to  collect,  hy  rea- 
son of  the  insolvency  or  non-residence  of  the  parties. 

Attorney  General's  Office, 

April  6, 1866. 
Sir  :  In  your  letter  of  the  80th  of  March,  1866,  you 
inform  me  that  Ward  H.  Lamon,  Esq.,  late  marshal  of  the 
United  States  for  the  District  of  Columbia,  claims  a  credit 
in  his  accounts,  for  fees  which  he  has  earned,  but  has  not 
collected,  and  you  ask  me — 
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"  1st.  Must  the  marshal  account,  not  merely  for  the  fees 
which  he  has  actually  received,  but  for  those  which  he 
earned,  but  which  he  has  failed  or  neglected  to  collect? 

"  2d.  Is  he,  without  a  special  act  of  Congress  for  his  re- 
lief, entitled  to  a  credit  to  the  amount  of  the  fees  not  col- 
lected, where  the  payment  thereof  could  not  be  enforced  by 
reason  of  the  insolvency  or  non-residence  of  the  parties 
from  whom  they  were  due  ?  and,  if  yea,  who  is  authorized 
to  give  such  credit  ?  " 

In  an  opinion  delivered  by  Attorney  General  Cushing, 
on  the  19th  of  December,  1855,  (7  Opinions  of  Attorneys 
General,  610,)  it  is  said  to  be  the  duty  of  the  clerk  of 
the  courts  in  the  district  to  collect  all  fees,  in  cash,  just  as 
it  is  the  duty  of  the  Commissioner  of  Patents  to  do,  or  of 
deputy  postmasters,  in  regard  to  the  postage  on  letters; 
that  if  the  clerk  gives  credit  for  any  fees,  he  does  that  at  his 
own  risk,  and  if  they  be  not  paid,  the  loss  devolves  on  him 
alone ;  and  that,  if  any  deficiency  thus  arises,  he  cannot 
claim  indemnity  of  the  Government;  and  that,  on  the  con- 
trary, he  is  obliged  to  make  account  of  all  such  fees,  and 
if,  by  reason  thereof,  a  surplus  fails  to  exist,  then  the  clerk 
is  chargeable  with  such  deficiency  at  the  Treasury  of  the 
United  States. 

Such  was  Attorney  General  Cushing's  construction  of 
the  act  of  February  26, 1853,  (10  Stats,  at  Large,  p.  166.) 
The  part  of  the  act  so  construed  by  Attorney  General 
Cushing  is  the  same  in  reference  to  marshals.  In  the  con- 
struction so  given  I  concur.  This  opinion  by  Attorney 
General  Cushing  was  afterwards  affirmed  by  him  in  an 
opinion  of  the  12th  August,  1856,  (8  Opinions  of  Attorneys 
General,  p.  36.) 

Mr.  Attorney  General  Black,  in  an  opinion  delivered 
June  22, 1858,  concurs  in  the  opinion  of  Attorney  General 
Cushing,  in  so  far  as  it  makes  the  marshal  and  clerk 
chargeable  with  all  the  fees  earned.  But,  in  the  conclud- 
ing paragraph  of  his  opinion,  Attorney  General  Black  says: 
"  I  think,  therefore,  that  while  he  (the  marshal)  is  charge- 
able with  all  the  fees  and  emoluments  of  his  office,  he  may 
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entitle  himself  for  credit  for  such  of  them  as  he  shows  that 
he  could  not  recover  by  any  reasonable  effort  which  he 
might  have  made.  But  the  fact  that  the  fees  were  uncol- 
lectable  must  be  made  to  appear  by  evidence  satisfactory  to 
the  accounting  officers,  before  the  credit  can  be  lawfully 
given." 

These  opinions  of  Attorneys  General  Cushing  and  Black 
agree  in  this :  that  the  marshal  must  be  charged  with  all  fees 
earned,  whether  realized  or  not  The  first  question  pro- 
pounded by  you,  then,  is  directly  answered  by  the  opinion 
of  both  of  those  learned  gentlemen,  in  which  I  concur. 

The  view  expressed  by  Attorney  General  Black,  in  the 
last  paragraph  of  his  opinion,  was  not  pertinent  to  the 
question  before  him.  The  question  propounded  to  him  was, 
whether  the  marshal  should  be  charged  with  the  fees  that 
accrued  to  him  during  the  period  covered  by  his  account, 
or  only  such  as  he  actually  received.  I  take  it  for  granted, 
therefore,  that  he  had  not  patiently  and  carefully  examined 
the  question  Whether  accounting  officers  had  authority  to 
give  credits  to  the  marshal  for  fees  which  he  had  neglected 
or  failed  to  collect. 

It  is  certain  that  no  Department  of  the  Government  can 
give  such  credits  without  there  be  authority  therefor  in  the 
statute.  I  can  find  none  such,  either  express  or  implied. 
Mr.  Lamon  may  be  equitably  entitled  to  relief,  and  for  the 
purposes  of  this  argument  it  may  be  admitted  that  he  is. 
But  from  what  source  is  he  to  obtain  relief?  I  think  by  a 
special  act  of  Congress  only.  Neither  the  head  of  a  Depart- 
ment nor  any  accounting  officer  has  authority  to  give  him 
the  desired  credit. 

I  find  by  an  act  entitled  "An  act  to  provide  for  the  set- 
tlement of  the  accounts  of  John  A.  Smith,  clerk  of  the  cir- 
cuit court  and  criminal  court  of  the  District  of  Columbia," 
approved  May  26,  1862,  (12  Stats,  at  Large,  408,)  that 
Congress  authorized  the  accounting  officers  of  the  Treasury 
not  to  hold  the  clerk  responsible  for  any  fees  or  charges 
not  actually  collected  by  him  from  the  parties  liable  there- 
for, whenever  the  failure  to  make  such  collection  shall  be 
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shown  to  result  from  the  insolvency,  non-residence,  or  other 
inability  of  the  parties  liable  therefor;  and  it  makes  the 
affidavit  of  the  clerk,  as  to  the  diligence  used  to  collect  the 
fees,  accompanied  by  a  certificate  of  the  district  attorney, 
that  he  believes  the  money  could  not  be  collected,  sufficient 
proof  for  the  allowance  to  the  clerk  for  all  fees  and  charges 
not  actually  collected  by  him.  I  regard  this  act  as  a  con- 
gressional declaration  that  my  construction  of  the  act  of 
1853  is  the  true  oner  The  marshal,  therefore,  can  only  get 
relief  by  a  like  statute. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  James  Harlan, 

Secretary  of  the  Interior. 


ABEY'S  CASE. 

1.  The  master  of  a  vessel  is  a  "mariner"  within  the  meaning  of  the  3d 

and  4th  sections  of  the  act  of  February  28,  1803. 

2.  He  is  entitled,  if  a  citizen  of  the  United  States,  to  three  months'  addi- 

tional wages  on  being  discharged  in  a  foreign  port,  as  in  the  case  of  a 
like  discharge  of  any  other  seaman  or  mariner. 

Attorney  General's  Office, 

April  9, 1866. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  26th  of  March,  1866,  together  with  a 
despatch  of  Isaac  J.  Allen,  Esq.,  United  States  consul  at 
Hong  Kong,  China.  From  that  despatch  it  appears  that 
Robert  B.  Arey,  a  citizen  of  the  United  States,  was  the 
master  of  the  ship  "Mary  Glover,"  owned  by  citizens  of 
the  United  States;  that  whilst  the  said  ship  was  at  Hong 
Kong,  China,  the  owners  discharged  Robert  B.  Arey  from 
the  office  of  master,  and  placed  Captain  Chase  in  command 
thereof.  Robert  B.  Arey  appears  to  have  had  a  continuing 
contract  with  the  owners  of  said  vessel.  Upon  the  sur- 
render of  the  vessel  by  Arey  to  Captain  Chase,  he  (Arey) 
demanded  three  months'  additional  pay.    Upon  that  state 
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of  fact,  you  ask  me  whether,  on  the  discharge  of  a  ship- 
master, by  order  of  the  owners,  in  a  foreign  port,  from  a 
continuing  contract,  without  notice,  three  months*  wages 
may  be  demanded,  as  in  case  of  a  like  discharge  of  any 
other  seaman  or  mariner,  being  a  citizen  of  the  United 
States. 

The  object  of  the  3d  and  4th  sections  of  the  act  of  Con- 
gress,  entitled,  "An  act  supplementary  to  the  act  concern- 
ing consuls  and  vice  consuls,  and  for  the  farther  protection 
of  American  seamen,"  approved  February  28,  1803,  (2 
Stats.,  203,)  are,  first,  to  discourage  discharges  of  Amer- 
ican seamen  in  foreign  ports;  and,  secondly,  to  encourage, 
and  aid  mariners  and  seamen  of  the  United  States,  in  for- 
eign countries,  to  return  to  the  United  States.  To  accom- 
plish these  objects,  the  3d  section  of  the  act  requires — 

1st.  That  when  a  ship  or  vessel  belonging  to  a  citizen 
of  the  United  States  shall  be  sold  in  a  foreign  country, 
and  the  ship's  company  discharged,  there  shall  be  paid  to 
the  consul,  vice  consul,  commercial  agent,  or  vice  commer- 
cial agent,  three  months'  wages,  over  and  above  what  may 
be  then  due  to  each  of  the  company. 

2d.  That  when  a  seaman  or  mariner,  a  citizen  of  the 
United  States,  shall,  with  his  own  consent,  be  discharged 
in  a  foreign  country,  from  a  ship  owned  by  a  citizen  of 
the  United  States,  he  (the  discharged  seaman  or  mariner) 
shall  have  three  months'  additional  wages  to  what  was 
due  at  the  time  of  the  discharge. 

3d.  The  consul  or  commercial  agent  is  directed  to  pay 
to  each  seaman  or  mariner  so  discharged,  upon  his  engag- 
ing on  board  of  any  vessel  to  return  to  the  United  States, 
two-thirds  of  the  money  received,  because  of  the  discharge 
of  the  seaman  or  mariner;  and 

4th.  To  retain  the  remaining  third  for  the  purpose  of 
creating  a  fund  for  the  payment  of  passages  of  seamen  or 
mariners,  citizens  of  the  United  States,  who  may  desire  to 
return  to  the  United  States,  and  for  the  maintenance  of 
American  seamen  who  may  be  destitute,  and  who  may  be 
in  such  foreign  port 
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The  payment  of  the  three  months'  additional  wages  is 
of  course  a  charge  upon,  or  debt  due  by,  the  owner  of  the 
vessel  sold,  or  from  which  the  seaman  or  mariner  may  be 
discharged.  A  citizen  of  the  United  States  who  sells  his 
ship  or  vessel  in  a  foreign  country,  or  from  whose  ship  or 
vessel  a  seaman  or  mariner  is  discharged  in  a  foreign  coun- 
try, with  his  consent,  is  as  much  bound  to  pay  the  three 
months'  additional  wages  as  to  pay  the  wages  actually  due 
at  the  time  of  the  sale  or  discharge.  The  owner  knows,  or 
ought  to  know,  of  this  burden  or  charge  upon  him  at  the 
time  he  makes  the  sale  or  grants  the  discharge,  and  ought 
not,  therefore,  to  complain  of  its  operation.  The  case  be- 
fore me  is  not  one  in  which  the  vessel  has  been  sold  in 
a  foreign  country;  and,  therefore,  I  have  no  occasion  to 
express  an  opinion  as  to  what  character  of  sale  is  required, 
under  the  statute,  to  impose  such  a  burden  upon  the  own- 
ers. Nor  is  it  necessary  or  proper  that  I  should  say 
whetner  the  master  or  commander  of  a  vessel  sold  in  a 
foreign  country  is  entitled  to  the  additional  pay. 

The  present  case  is  one  where  a  commander,  a  citizen  of 
the  United  States,  has  been  discharged,  with  his  own  con- 
sent, in  a  foreign  country,  from  a  vessel  owned  by  a  citizen 
of  the  United  States,  and  it  comes  directly  under  the  second 
division  of  the  act  of  Congress,  as  hereinbefore  mentioned. 

Is  the  master  or  commander  of  a  ship  or  vessel  a  seaman 
or  mariner,  within  the  meaning  of  this  branch  of  the  act? 
If  he  is  a  seaman  or  mariner,  he  is  clearly  entitled  to  the 
three  months'  additional  pay,  and  must  contribute  one- 
third  thereof  to  the  fund  created  for  the  relief  of  destitute 
seamen  and  mariners,  and,  when  destitute,  he  can  obtain 
relief  from  that  fund.  On  the  other  hand,  if  he  is  not  a 
mariner  or  seaman,  he  contributes  nothing  to  that  fund, 
and  can  claim  nothing  from  it. 

The  word  "  mariner,"  as  used  in  this  branch  of  the  stat- 
ute, is  generic,  and  includes  all  sea-faring  persons  engaged 
in  navigating  vessels,  from  the  highest  to  the  lowest,  no 
matter  what  may  be  their  sex,  character,  situation,  color, 
or  position. 
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Masters  of  vessels  constitute  the  highest  class  of  mariners, 
and  I  can  see  no  good  reason  why  they  should  be  excluc^d 
from  the  operation  of  the  statute,  as  betwixt  the  owner  and 
all  persons  employed  on  the  vessel.  The  relation  is  one  of 
owner  on  the  one  side,  and  mariner  on  the  other.  The 
statute  seeks  to  discourage  owners  from  discharging  mari- 
ners in  foreign  countries,  by  making  it  burdensome  for 
them  to  do  so,  and  encourages  mariners  so  discharged  to 
return. 

If  it  be  said  that  the  statute  makes  it  the  duty  of  the 
master  or  commander  to  produce  to  the  consul  the  list  of 
a  ship's  company,  and  make  payment  therefrom,  I  answer, 
that  the  in-coming  captain  or  master  must  produce  the  list, 
and  make  payment,  because  of  the  discharge  of  the  pre- 
vious master  with  his  consent.  The  master  is  a  mariner 
within  the  meaning  of  the  statute. 

I  am,  therefore,  of  opinion,  that  a  ship's  master,  being  a 
citizen  of  the  United  States,  having  a  continuing  contract, 
being  discharged  by  the  owners,  citizens  of  the  United 
States,  in  a  foreign  country,  may  demand  additional 
wages,  as  in  case  of  a  like  discharge  of  any  other  seaman 
or  mariner,  being  a  citizen  of  the  United  States. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Wm.  H.  Seward, 

Secretary  of  State. 
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f  CLAIM  OP  UNION  PACIFIC  BAILBOAD  COMPANY. 

The  Union  Pacific  Railroad  Company,  Eastern  Division,  cannot,  after  the 
expiration  of  three  years  from  the  date  of  the  act  of  July  1, 1862,  abandon 
the  original  route  from  Port  Riley  to  the  100th  meridian,  and  claim  the 
withdrawal  from  pre-emption,  entry,  and  sale,  of  lands  within  fifteen  miles 
of  a  proposed  new  route  designated  on  a  map  filed  in  the  Department  of 
the  Interior. 

Attorney  General's  Office, 

April  16, 1866. 

Sir  :  I  entertain  no  doubt  that,  inasmuch  as  more  than 
three  years  had  elapsed  from  the  date  of  the  passage  of  the 
act  of  July  1, 1862,  when  the  Union  Pacific  Railroad  Com- 
pany, Eastern  Division,  designated  the  proposed  new  route 
of  its  road,  and  filed  a  map  of  the  same  in  your  Depart- 
ment, you  have  no  authority  to  cause  the  lands  within 
fifteen  miles  of  that  route  to  be  withdrawn  from  preemp- 
tion, entry,  and  sale. 

I  do  not  say,  for  it  is  unnecessary  that  I  should,  what 
your  authority  and  duty  would  have  been  if  the  company 
had,  within  three  years  from  July  1,  1862,  abandoned  the 
route  designated  on  the  map  filed  June  23, 1864,  from  Fort 
Riley  to  the  100th  meridian,  and  had  designated,  within 
that  period,  a  new  route,  aud  filed  a  map  thereof  in  your 
Department,  crossing  the  100th  meridian  south  of  the  south 
border  of  the  valley  of  the  Platte,  and  connecting  with  the 
Union  Pacific  Railroad  westwardly  of  its  initial  point.  But 
I  am  perfectly  clear  in  my  opinion,  that  after  the  expiration 
of  three  years  from  the  date  of  the  act  of  July  1, 1862,  the 
company  had  no  right  to  designate  a  new  and  different 
route  from  that  previously  adopted  and  designated  on  the 
map  of  June  23, 1864,  and  claim  thereupon  that  the  lands 
within  fifteen  miles  of  the  designated  new  route  be  with- 
drawn from  entry  and  sale. 

This  view  of  the  case  presents  a  very  plain  and  obvious 
solution  of  the  question  before  you,  aud  I  will  very  briefly 
give  you  the  reasons  on  which  it  is  based. 

The  act  of  July  1, 1862,  in  its  7th  and  9th  sections,  re- 
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quired  the  Union  Pacific  Railroad  Company,  and  the 
Leavenworth,  Pawnee,  and  Western  Railroad  Company, 
of  Kansas,  of  which  the  present  company  is  the  successor, 
to  designate,  respectively,  the  general  routes  of  their  roads, 
and  file  maps  of  the  same  in  thp  Department  of  the  Interior, 
within  two  years  after  the  passage  of  the  act :  "  Where- 
upon," the  statute  provided,  "  the  Secretary  of  the  Interior 
shall  cause  the  lands  within  fifteen  miles  of  said  designated 
route  or  routes  to  be  withdrawn  from  preemption,  private 
entry,  and  sale."    (12  Stats.,  493.) 

The  period  for  designating  the  routes  of  the  roads  and 
filiug  the  maps  was  extended  by  the  5th  section  of  the 
amendatory  act  of  1862,  (13  Stats.,  358,)  and  then  the  9th 
section  of  the  act  of  1864  provided,  "  that  any  company, 
authorized  by  this  act  to  construct  its  road  and  telegraph 
line  from  the  Missouri  river  to  the  initial  point  aforesaid, 
may  construct  its  road  and  telegraph  line  so  as  to  connect 
with  the  Union  Pacific  Railroad  at  any  point  westwardly 
of  such  initial  point,  in  case  such  company  shall  deem  «uch 
westwardly  connection  more  practicable  and  desirable; 
and  in  aid  of  the  construction  of  so  much  of  its  road  and 
telegraph  line  as  shall  be  a  departure  from  the  route  here- 
inbefore provided  for  its  road,  such  company  shall  be  en- 
titled to  all  the  benefits,  and  be  subject  to  all  the  conditions 
and  restrictions,  of  this  act."    (13  Stats.,  360.) 

Now,  in  reading  these  statutes,  with  the  view  of  deter- 
mining the  question  before  us,  we  must  treat  the  7th  sec- 
tion of  the  act  of  1862,  amended  by  the  5tb  section  of  the 
act  of  1864,  as  if  it  had  originally  provided  that  the  com- 
pany should,  within  three  years  after  the  passage  of  the  act 
of  1862,  designate  the  general  route  of  its  road,  and  file  a 
map  of  the  same  in  the  Department  of  the  Interior;  and 
we  must  further  read  the  9th  section  of  the  act  of  1862, 
amended  by  the  provision  of  the  9th  section  of  the  act  of 
1864,  just  cited,  as  if  it  had  enacted  that  the  company  in 
question  might  construct  a  railroad  from  the  mouth  of  the 
Kansas  river  to  the  initial  point  of  the  Union  Pacific  Rail- 
road, on  the  100th  meridian,  or  construct  its  road  so  as  to 
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connect  with  that  railroad  at  any  point  westwardly  of  its 
initial  point.  That  was  the  option,  it  wonld  seem,  intended 
to  be  conferred  by  Congress  upon  the  present  company. 
We  may  assume  that  it  might  exercise  its  discretion  alter- 
nately, either  to  construct  a  road  from  the  Missouri,  at  the 
mouth  of  the  Kansas,  to  the  initial  point  of  the  main-trunk 
line,  on  the  100th  meridian,  or  construct  a  road  with  that 
line,  at  a  point  westwardly  of  its  initial  point,  upon  that 
meridian. 

Beading  the  statute  as  I  have  suggested,  what  do  we 
discover?  A  plain  and  peremptory  provision,  that  within 
three  years  after  the  passage  of  the  act  of  July  1, 1862,  the 
company  in  question  shall  designate  the  general  route  of 
its  road,  as  near  as  may  be,  and  shall  file  a  map  of  the  same 
in  the  Department  of  the  Interior.  That  duty  being  per- 
formed, it  became  the  duty  of  the  Secretary  of  the  Interior 
to  cause  the  lands — the  words  are, "  shall  cause  the  lands  — 
within  fifteen  miles  of  the  designated  route  to  be  with- 
dra\*fa  from  entry  and  sale.  The  lands  were  not  required 
or  authorized  to  be  withdrawn  from  the  market  until  a 
map  of  the  designated  route  was  filed ;  such  a  map  was  not 
authorized  to  be  filed  after  the  expiration  of  the  time  lim- 
ited in  the  statute. 

The  statutory  provision,  that  the  general  route  "  shall" 
be  designated  on  a  map  filed  in  the  Department  within 
three  years,  is  the  legal  equivalent  of  a  provision,  that  the 
designation  of  the  route  upon  such  a  map  should  not  be 
made  after  that  time;  at  least  with  any  view  to  the  exer- 
cise thereafter,  by  the  Secretary  of  the  Interior,  of  the 
power  conferred  upon  him,  which  was  made  dependent  for 
its  lawful  exercise  upon  the  requirement  imposed  upon 
the  company  being  fulfilled  in  due  season. 

The  requirement  under  consideration  was  not  done  away 
with  by  the  act  of  1864.  That  act  extended  the  time  for 
its  performance,  and  conferred  a  discretionary  authority 
upon  the  company  to  connect  with  the  Union  Pacific  Rail- 
road Company  either  at  the  initial  point  on  the  100th 
meridian,  or  westwardly  of  that  meridian.    The  duty  re- 
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mained,  after  the  passage  of  the  act,  with  the  Secretary  of 
the  Interior,  to  see  that  the  statutory  condition  or  require- 
ment had  been  complied  with,  in  respect  to  the  designation 
of  the  route  within  the  time  limited,  before  withdrawing 
the  public  lands  upon  the  route  from  the  market.  What- 
ever route  was  selected,  the  company  was  required  to  des- 
ignate it,  and  file  a  map  of  it  in  the  Department  within 
three  years.  Then,  and  then  only,  did  the  company  ac- 
quire a  right  to  require  the  withdrawal  of  the  public  lands 
along  the  route  of  the  road  from  entry  and  sale. 

I  will  not  consider  whether  any  company,  who  had  once 
made  a  designation  of  the  route  of  its  road,  and  filed  a 
map  in  the  Department,  could,  after  the  lands  along  such 
route  had  been  withdrawn  from  the  market,  and  within 
the  time,  limited  in  the  statute,  designate  a  new  route,  and 
require  the  same  action  to  be  taken  in  respect  to  the  lands 
along  it.  I  give  no  opinion  on  that  case,  because  it  is  not 
the  one  presented  by  the  facts,  in  respect  to  the  action  of 
the  company  in  question.  The  company  did  not,  until 
February  21, 1866,  present  to  the  Department  a  map  of 
the  new  route,  west  from  Port  Riley,  by  the  Smokey  HilK 
If  that  map  had  been  filed  within  three  years  from  the  date 
of  the  act  of  1862,  a  different  question,  and  one  on  which  I 
express  no  opinion,  would  have  arisen  in  respect  to  the 
tight  of  the  company,  and  the  duty  and  authority  of  the 
Secretary  of  the  Interior.  Nor  do  I  conceive  that  the  fact 
that,  within,  two  years  limited  by  the  act  of  1862,  the  pre- 
deceesor  of  the  present  Union  Pacific  Railroad  Company, 
Eastern  Division,  designated  the  general  route  of  the  road — 
which  was,  in  fact,  substantially  coincident  with  that  after- 
wards adopted  and  designated  by  its  successor — takes  the 
case  of  their  company  out  of  the  rule  of  the  statute.  If  it 
had  a  right  to  change  the  general  route  designated  by  the 
Leavenworth,  Pawnee,  and  Western  Railroad  Company, 
that  right,  in  view  of  the  statute,  was  not  exercisable  after 
the  expiration  of  three  years  from  July  1, 1862.  It  might 
well  be  contended,  that  the  5th  section  of  the  act  of  18W, 
vol.  xi-80 
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extending  the  time  for  filing  the  map  to  one  year,  and  the 
9th  section  of  the  same  act,  enabling  any  company  author- 
ized to  construct  its  road  from  the  Missouri  to  the  initial 
point,  between  the  south  margin  of  the  Republican  valley 
and  the  north  margin  of  the  Platte  valley,  to  cross  the 
100th  meridian,  so  as  to  connect  with  the  main-trunk  line 
westwardly  of  that  initial  point,  authorized  the  Pacific 
Railroad  Company,  Eastern  Division,  to  designate  a  route 
substantially  like  the  one  described  in  the  map  presented 
in  February,  1866,  and  to  file  a  map  of  the  same  within 
the  extended  time,  and  authorize  the  Department,  on  those 
requirements  being  fulfilled,  to  withdraw  the  lands  within 
fifteen  miles  of  the  new  route  from  the  market.  But  it 
•cannot,  with  any  success,  or  even  plausibility  of  argument, 
be  contended  that,  after  the  expiration  of  the  extended 
time,  such  a  designation  of  a  new  route  could  be  made 
with  reference  to  the  withdrawal  of  the  public  land  from 
entry  and  market. 

The  amendatory  act  of  1864  did  not  confer  upon  any 
company,  whether  it  had  filed  its  map  within  the  two 
years  limited  by  the  act.  of  1862,  or  required  the  extension 
granted  by  the  amendatory  statute,  a  right  to  postpone  its 
final  designation  of  a  route,  and  the  filing  of  the  map  of 
that  route,  until  after  the  expiration  of  the  extended  time. 

If  the  company  who  brought  itself  within  the  act  of  1862 
was  in  a  worse  position,  in  respect  to  changing  the  loca- 
tion of  its  road,  than  the  company  who  had  not  complied 
with  the  requirements  of  the  7th  section  of  the  act  of  1862, 
it  was  certainly  in  no  better  position.  Neither  company 
could  require  the  Secretary  of  the  Interior  to  cause  the 
lands  to  be  withdrawn  along  any  route  not  designated 
within  the  three  years. 

On  the  case  stated  in  your  letter,  I  am,  therefore,  clearly 
of  opinion,  that  you  cannot,  without  further  authority  of 
the  law,  withdraw  from  preemption,  private  entry,  and 
sale,  the  lands  upon  the  suggested  new  route  of  the  Union 
Pacific  Railroad,  Eastern  Division,  as  indicated  in  the  map 
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and  communication  transmitted  to  your  Department,  on 
February  21, 1866,  by  the  President  of  the  company. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  James  Harlan, 

Secretary  of  the  Interior* 


SWAMP  GRANT  TO  STATE  OP  IOWA. 

1.  The  State  of  Iowa  is  entitled  to  the  purchase-money  of  swamp  lands 

within  her  limits,  which  were  entered  with  cash  prior  to  the  passage 
of  the  act  of  March  3,  1857. 

2.  She  is  also  entitled  to  indemnity  in  land,  for  such  swamp  lands  as  were 

located  with  warrant  or  scrip  prior  to  the  passage  of  that  act. 

Attorney  General's  Office, 

April  20, 1866. 

Sir  :  I  have  given  to  the  legislation  referred  to  in  your 
letter  of  the  30th  day  of  January  last,  relative  to  the 
"swamp  grant"  to  the  State  of  Iowa,  careful  considera- 
tion. 

I  am  of  opinion  that  the  State  has  a  good  legal  claim; 
first,  to  the  purchase-money  of  the  public  lands  therein, 
which  were  entered  with  cash  prior  to  the  passage  of  the 
act  of  March  3, 1857,  and  which  she  may  be  able  to  prove, 
#to  the  satisfaction  of  the  Commissioner  of  the  Genera] 
Land  Office  and  the  Secretary  of  the  Interior,  were  swamp 
lands  within  the  true  intent  and  meaning  of  the  act  of 
September  28,  1850;  and,  second,  to  indemnity  in  land, 
for  the  public  lands  therein  which  were  located,  with  war- 
rants or  with  scrip,  prior  to  the  passage  of  the  act  of  March 

3.  1857,  and  which  she  may,  in  like  manner,  show  were 
swamp  lands  within  the  true  intent  and  meaning  of  the 
statute  of  1850. 

In  reviewing  the  legislation  adduced  by  the  State  in 
support  of  her  claim,  I  have  diligently  sought  for  the  in- 
tention of  Congress  in  the  words  of  the  statutes.    This  I 
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have  done,  not  only  because  to  look  elsewhere  for  the  in- 
tent of  the  legislature  is  to  violate  a  fundamental  canon 
of  statutory  construction,  but  also  because  I  have  keenly 
felt  that,  in  a  case  of  this  character,  speculation  in  regard 
to  the  meaning  of  Congress,  based  upon  considerations 
extraneous  to  the  statutes,  would  not  advance,  but  only 
retard,  the  discovery  of  that  meaning. 

The  act  of  September  28, 1850,  "to  enable  the  State  of 
Arkansas  and  other  States  to  reclaim  the  swamp  lands 
within  their  limits,"  I  dismiss  with  the  remark,  that  in 
my  view  of  the  present  question,  it  is  not  important  to 
determine  the  character  and  effect  of  the  gfant  made  by 
that  statute.  The  present  question  arises  upon  the  con- 
struction and  effect  of  the  two  subsequent  statutes  of 
March  2,  1855,  and  March  8, 1857.  If  the  claim  of  the 
State  of  Iowa  is  not  maintainable  upon  these  laws,  it  must 
fall.  If  they  support  it,  I  know  no  subsequent  legislation 
which  invalidates  it.  It  is  needed,  therefore,  to  look  crit- 
ically into  the  acts  of  1855  and  1857;  and  I  propose  now 
to  state  very  briefly  what,  according  to  my  legal  view,  is 
found  in  those  laws. 

The  act  of  March  2, 1855— "An  act  for  the  relief  of  pur- 
chasers* and  locators  of  swamp  and  overflowed  lands, "  (10 
Stats.,  684) — contains  two  sections.  The  1st  section  au- 
thorizes all  persons  who  had  made  entries  of  public  lands, 
claimed  as  of  that  character,  with  cash  or  warrants,  before 
the  issuing  of  patents  for  the  same  lands  to  the  States,  to 
demand  their  patents. 

The  2d  section  required  to  be  paid  over  to  the  States 
respectively  the  purchase-money  of  such  of  these  lands  as 
had  been  sold  and  purchased,  and  provided  indemnity  in 
like  amount  of  the  public  lands  for  such  as  had  been 
located  by  warrant  or  scrip,  upon  due  proof  that  any  of 
the  lands  thus  purchased  or  located  were  swamp  lands 
within  the  meaning  of  the  act  of  1850.  I  think  that  the 
provisions  of  this  act  applied  only  to  past  cases  of  sales 
and  locations.  The  phraseology  employed  does  not  em- 
brace any  other.     There  may  be  good  grounds  on  which 
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to  contend  that  Congress  ought,  in  justice  to  the  States 
for  whose  benefit  the  act  of  1850  was  passed,  to  have  pro- 
vided a  permanent  measure  of  indemnity,  embracing  not 
only  past,  but  also  future  cases  of  sales.  However  that 
may  be,  the  inquiry  here  and  now  is  what  Congress  did,  not 
what  it  ought  to  have  done;  and  looking  at  the  words, 
and  the  words  only,  of  the  statute,  for  an  answer  to  that 
question,  I  cannot  discover  in  them  the  expression  of  an 
intention  to  give  the  States  the  money  realized  by  the 
Qovernment  on  sales  of  swamp  lands  within  their  limits, 
occurring  subsequently  to  the  date  of  the  enactment. 

I  now  come  to  the  statute  which  presepts  the  only  diffi- 
culty in  the  case,  the  act  of  March  3,  1857.  (11  Stats., 
251.)  Without  that  law  the  claim- of  the  State  could  not 
be  sustained.  It  is,  to  say  the  least  of  it,  a  most  ambiguous 
act.  This,  together  with  the  fact  that  your  Department 
seems  always  to  have  regarded  it  as  adverse  to  the  right 
of  the  State,  in  respect  to  her  present  claim,  has  caused 
me  no  little  anxiety  in  giving  construction  to  it.  The 
opinion  of  the  Land  Office,  affirmed  by  eminent  gentle- 
men at  the  head  of  the  Inferior  Department,  on  $  question 
touching  the  interpretation  of  a  law  of  this  character,  es- 
pecially when  that  opinion  has  become  a  rule  of  action  in 
the  administration  of  the  Department,  is  undoubtedly  en- 
titled to  great  respect.  I  should  be  inclined  to  give  it 
controlling  effect  in  a  case  where  a  doubt  arose  which 
could  only  be  resolved  by  the  view  that  had  received  the 
sanction  of  the  Department.  This,  however,  I  am  always 
to  consider — that  my  duty,  in  every  case  submitte4  to  me, 
is  to  give  my  own  opinion  on  the  question  it  presents.  I 
have  no  right  to  adopt  that  of  any  one  else,  unless  it  is 
agreeable  to  my  views  of  the  law.  The  fact  that  my  opin- 
ion, on  a  question  of  statutory  interpretation,  is  disapproved 
by  the  authority  of  contemporaneous  construction  in  the 
Department  whose  duty  it  is  to  execute  the  statute,  ought 
in  every  case  to  induce  me  to  review  the  grounds  of  my 
own  judgment  with  more  than  ordinary  care  and  caution ; 
to  take  time  for  reflection;  to  consider  well  all  the  opposing 
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views;  and,  finally,  in  a  proper  case,  to  give  the  Depart- 
ment the  benefit  of  any  reasonable  well-founded  doubt  as 
to  the  proper  view  of  the  case.  Cbntemporanea  ezpositix)  est 
fortissima.  But,  if  after  this  has  been  done,  I  am  not  able 
to  concur  in  the  view  of  the  Department,  my  duty  is,  as  I 
have  suggested,  to  give  what  I  am  requested  and  required 
to  give — my  own  opinion  on  the  question.  That  opinion, 
however,  may  or  may  not  be  adopted.  It  is  always  a  ques- 
tion of  administrative  discretion  whether  it  shall  be.  The 
Department  has  the  right  to  respect  it,  or  refuse  to  act  on 
it,  in  a  proper  case,  without  submitting  the  subject  to  the 
consideration  of  Congress.  With  these  general  observa- 
tions, I  proceed  to  state  the  views  which  I  entertain  in 
regard  to  the  construction  and  effect  of  the  act  of  March 
8, 1857. 

I  cannot  concur  with  the  Land  Office  in  the  opinion  that 
the  right  of  the  State  to  the  indemnity  provided  by  the  2d 
section  of  the  act  of  1855,  in  connection  with  the  proviso  to 
the  act  of  1857,  depends  upon  whether  the  selections  of 
the  lands,  as  swamp  and  overflowed  lands,  were  made  and 
reported  to  the  Commissioner  of  the  General  Land  Office 
prior  to  the  passage  of  the  act  of  1857.  In  the  construction 
of  a  statute,  it  is  an  established  rule,  that  the  intention  of  the 
legislature  is  to  be  deduced  from  a  view  of  the  whole,  and 
of  every  part,  of  the  statute,  taken  and  compared  together. 
No  part  of  it  should  be  made  void ;  full  sense  and  meaning 
niust  be  given  to  every  clause  and  provision.  As  Lord 
Kenyon  said,  in  regard  to  a  will :  "  One  spells,  as  it  were,, 
every  word,  to  get  at  the  intention. "  If  the  statute  contain 
an  enacting  clause,  a  saving  clause,  and  a  proviso,  they 
must  all  be  taken  into  vi,ew,  and  construed  together.  The 
saving  clause  is  not  to  be  rejected,  unless  it  is  directly  re- 
pugnant to  the  body  of  the  act,  and  cannot  stand  with- 
out rendering  the  act  inconsistent  and  destructive  of  itself. 
If  the  statute  contain  a  proviso,  it  must  be  held  not  to 
repeal  the  purview,  unless  flatly  repugnant  to,  and  mani- 
festly inconsistent  with,  the  purview.  The  real  intention 
must  govern  in  every  case,  and  prevail  over  the  literal  sense 
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of  the  terms.  But  the  intention  must  be  such  as  the  legis- 
lature has  used  fit  words  to  express,  and  the  spirit  is  to  be 
collected  from  the  letter.  "  The  longer  I  sit  here,"  said 
Sir  John  Coleridge,  "  the  more  I  feel  the  importance  of 
seeking  only  the  meaning  of  a  statute  according  to  the 
fair  interpretation  of  the  words,  and  acting  on  that."  (6 
A.  &  R,  7.) 

I  have  endeavored  to  obey  these  canons  in  giving  con- 
struction to  the  act  of  1857.  We  have  in  that  act  an  enact- 
ing clause  and  a  proviso,  so-called,  to  be  considered.  The 
office  of  a  proviso  is  to  take  special  cases  out  of  the  gene- 
ral enactment,  and  provide  specially  for  them.  "  In  its 
abuse,"  says  Dwarris,  "  it  contains  all  unconnected  mat- 
ters, and  disposes  of  whatever  is  incapable  of  combination 
with  the  rest  of  any  clause."  The  meaning  of  this  proviso, 
however,  is  equally  clear,  on  the  face  of  it,  whether  we 
regard  it  as  containing  what  that  part  of  an  act  regularly 
ought  or  ought  not  to  contain.  It  would  have  been  more 
regular,  perhaps,  if  the  proviso  had,  in  this  case,  consti- 
tuted a  separate  section  of  the  statute.  But  that  is  unim- 
portant. No  different  effect  can  be  given  to  it  from  that 
which  it  would  receive  if  it  stood  apart  from  the  purview. 
Now,  what  are  the  provisions  of  the  body  and  the  proviso 
of  the  statute  ?  The  first  declares,  "  that  the  selection  of 
swamp  and  overflowed  land,  granted  to  the  several  States, 
heretofore  made  and  reported,  so  far  as  the  same  shall  re- 
main vacant  and  unappropriated,  and  not  interfered  with 
by  an  actual  settlement  under  any  existing  law  of  the 
United  States,  be,  and  the  same  are  hereby,  confirmed,  and 
shall  be  approved  and  patented,  to  the  said  several  States, 
in  conformity  with  the  provisions  of  the  act  aforesaid, 
(1850,)  as  soon  as  may  be  practicable  after  the  passage  of 
this  law."  There  is  not  a  word  in  all  this  provision  which 
has  any  reference  or  relation  to  swamp  lauds  which  may 
have  been  purchashed  by  private  individuals,  or  located 
by  warrant  or  scrip,  prior  to  the  date  of  the  act,  or  to  auy 
right,  claim,  or  demand  of  the  States  to,  upon,  or  in  respect 
to,  such  lands,  or  the  proceeds  thereof,  or  other  equivalent 
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land.  It  provides  only  for  the  issuing  of  patents  to  the 
States,  and  the  lands  for  which  patents  are  directed  to  be 
issued  are  swamp  lands,  which  are  vacant,  unappropriated, 
and  unsettled,  and  which  were  selected  and  reported  to  the 
Government  as  of  the  character  of  lands  granted  by  the  act 
of  1850,  prior  to  the  8d  of  March,  1857.  Under  this  pro- 
vision, the  State  could  maintain  no  claim  to  the  moneys 
realized  on  sales  of  swamp  lands  made  before  or  after  that 
date,  whether  the  lands  sold  were  selected  and  reported  as 
being  of  that  description  prior  thereto  or  not.  We  come 
now  to  the  proviso.  It  declares  that  the  act  of  March  2, 
1855,  is  "  hereby  continued  in  force,  and  extended  to  all 
entries  and  locations  of  lands,  claimed  as  swamp  lands, 
made  since  its  passage."  I  think  that  no  greater  effect 
should  be  given  to  the  words  "  hereby  continued  in  force," 
than  if  the  provision  had  been,  that  the  act  of  1855  is 
"hereby  re-enacted,"  but  that  the  same  effect  must  be 
given  to  them  as  if  that  had  been  the  language  of  the  pro- 
viso. What,  then,  would  have  been  the  construction  of 
this  proviso,  if  it  had  declared  the  act  of  1855  to  be  re- 
enacted  ?  It  is  a  general  rule  of  construction,  that  clauses 
of  reference,  incorporating  the  provisions  of  former  statutes, 
take  effect  as  fully  as  if  they  had  been  repeated  and  re-en- 
acted in  the  body  of  the  latter  act,  with  relation  thereto. 
(Dwarris  on  Statutes,  602.)  If  we  give,  then,  the  same 
effect  to  the  act  of  March,  1855,  as  if  it  had  been  in  terms 
repeated  and  re-enacted  on  the  8d  of  March,  1857,  we  find 
that  the  cases  of  sales  and  locations  of  lands,  claimed  as 
swamp  lands,  which  had  occurred  prior  to  March  8, 1857, 
and  subsequent  to  March  2, 1855,  are  fully  comprehended, 
and  then  we  have  a  substantive  provision  made  on  the  3d 
of  March,  1857,  that  the  purchase-money  of  any  of  the 
lands  sold,  which  the  States  may  prove  to  be  swamp  lands 
within  the  meaning  of  the  act  of  1850,  shall  be  paid  over 
to  the  States,  and  that  indemnity,  in  other  equivalent  land, 
shall  be  given  for  those  lands  of  the  character  mentioned, 
which  were  located  by  warrant  or  scrip.  The  grant  was 
not  exclusively  of  the  purchase-moneys  of  those  swamp 
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lands  which  had  been  selected  and  reported  before  March 
3, 1857.  Patents  were  directed  to  be  issued  for  these,  if 
they  were  unappropriated  and  unsettled.  But  the  grant, 
by  effect  of  the  proviso,  was  of  the  purchase-moneys  of  all 
lands  claimed  as  swamp  lands  which  had  been  sold  by  the 
Government  prior  to  March  3, 1857,  and  which  the  States 
could  prove  were  of  the  character  of  lands  granted  by  the 
original  act  of  1850.  We  have  no  more  right  to  import 
into  the  proviso,  from  the  purview  of  the  act,  the  words  of 
limitation  that  are  found  there,  than  we  would  have  to 
incorporate  into  the  act  of  1855  a  provision  that  the  lands 
purchased  or  located,  for  which  the  States,  under  that  act, 
were  entitled  to  indemnity,  shall  have  been  selected  and 
reported  as  swamp  lands  to  the  Government  before  March 
2, 1855. 

It  is  fully  implied  in  what  I  have  said,  that  the  provis- 
ions of  the  act  of  1855,  thus  in  effect  re-enacted  on  the  3d 
of  March,  1857,  must  be  held  to  be  strictly  retrospective, 
as  of  that  date,  according  to  the  view  which  I  have  ex- 
pressed in  regard  to  the  statute  of  1855. 

While  I  affirm,  therefore,  the  validity  of  the  claim  of  the 
State  of  Iowa,  under  this  legislation,  to  the  purchase-moneys 
of  the  public  lands  within  her  limits  sold  between  March 
2, 1855,  and  March  3, 1857,  and  which  you  may  determine 
were  swamp  lands  within  the  meaning  of  the  act  of  1850, 
and  to  indemnity  in  lands  for  the  lands  located  with  war- 
rant or  scrip  during  that  period,  which  you  may  likewise 
determine  were  swamp  lands  according  to  the  true  intent 
of  that  statute,  I  dismiss,  as  without  legal  merit,  undes 
the  legislation  referred  to,  any  claim  for  indemnity  for 
lands  within  that  designation  which  were  sold  or  located 
subsequently  to  March  3, 1857. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  James  Harlan, 

Secretary  of  the  Interior. 
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JURISDICTION  OF  CONSULAR  COURTS  IN  JAPAN. 

1.  A  United  States  Consular  Court  in  Japan  cannot,  in  the  case  of  a  suit 

by  a  person  not  a  citizen  of  the  United  States  against  an  American 
merchant,  entertain  a  plea  of  set-off  further  than  to  the  extent  of  the 
claim  asserted  by  the  plaintiff. 

2.  Such  a  court  cannot,  under  the  treaty  with  Japan  and  the  statutes  of  the 

United  States,  render  a  judgment  against  a  person  of  foreign  birth  not 
a  citizen  of  the  United  States. 

Attorney  General's  Office, 

April  21, 1866. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  January  10,  1866,  together  with  a  despatch, 
No.  20,  dated  May  30, 1865,  from  the  United  States  consul 
at  Kanagawa,  relative  to  a  case  tried  by  the  consular  court 
at  that  place. 

From  that  despatch,  it  appears  that  Adrian  4;  Co.,  Dutch 
merchants,  brought  an  action  of  debt  in  the  consular  court 
against  Schultz,  Reis,  &  Co.,  American  citizens.  The 
defendants  in  the  action,  Schultz,  Eeis,  &  Co.,  pleaded  a 
set-off,  and  the  consul  rendered  judgment  in  favor  of  the 
defendants  against  the  Dutch  merchants  for  $1,952  65. 

Upon  these  facts,  you  ask  me  the  following  questions: 

1.  "  Is  the  law  of  i  set-off'  properly  to  be  recognized  in 
a  consular  court  of  the  United  States  ?  " 

2.  "As  the  consular  court  at  Kanagawa  is  the  creature 
of  the  treaty  with  Japan  and  the  statutes  of  the  United 
States,  can  it  render  judgment  against  a  person  of  foreign 
bith,  not  a  citizen  of  the  United  States,  in  Japan  ?  " 

Tour  first  question  is  a  general  one,  and  applies  to  all 
cases  which  may  be  brought  for  debt  before  a  consular 
court  in  Japan,  no  matter  who  may  be  the  parties  thereto. 

In  an  action  between  citizens  of  the  United  States,  in 
the  consular  court  in  Japan,  the  doctrine  of  u  set-off" 
certainly  applies ;  not  so,  however,  when  the  subject  of 
another  country  is  plaintiff. 

By  the  6th  article  of  the  treaty  betwixt  the  United  States 
and  the  empire  of  Japan,  it  is  provided,  that  "Araer- 
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icans  committing  offences  against  Japanese  shall  be  tried 
in  American  consular  courts,  and,  when  guilty,  shall  be 
punished  according  to  the  American  law.  Japanese  com- 
mitting offences  against  Americans  shall  be  tried  by  the 
Japanese  authorities,  and  punished  according  to  Japanese 
law.  The  consular  courts  shall  be  open  to  Japanese  cred- 
itors, to  enable  them  to  recover  their  just  claims  against 
American  citizens;  and  the  Japanese  courts  shall,  in  like 
manner,  be  open  to  American  citizens,  for  the  recovery  of 
their  just  claims  against  Japanese." 

It  will  be  perceived  that  the  high  contracting  powers 
understood,  either  that  consular  courts  existed  in  Japan 
by  usage  and  custom,  or  that  they  had  their  existence  and 
derived  their  powers  from  statutes  of  the  Government  of 
the  United  States.  They  are  spoken  of  as  tribunals  which 
had  then  a  rightful  and  lawful  existence. 

The  legislation  of  the  Government  shows  that  consular 
courts  had  been  established  in  the  countries  long  before 
the  treaty  with  Japan  was  concluded.  It  is  fair  to  infer, 
that  the  Japanese  Government  intended  to  concede  to  the 
Government  of  the  United  States  the  right  and  power  to 
create  consular  courts  in  Japan  with  as  broad  or  as  limited 
jurisdiction  as  the  Uuited  States  might  deem  proper,  ex- 
cept as  to  matters  of  controversy  betwixt  Japanese  and 
Americans. 

I  do  not  think,  however,  it  can  be  fairly  inferred,  from 
this  article  of  the  treaty,  that  it  was  within  the  contempla- 
tion of  the  parties  that  the  Government  of  the  United 
States  should  confer  upon  American  consular  courts  in 
Japan  jurisdiction  over  the  subjects  or  citizens  of  other 
countries  resident  in  Japan. 

Turning  from  the  treaty  to  the  statute  entitled  "An  act 
to  carry  into  effect  provisions  of  the  treaties  between  the 
United  States,  China,  Japan,  Siam,  Persia,  and  other  coun- 
tries, giving  certain  judicial  powers  to  ministers  and  con- 
suls, or  other  functionaries  of  the  United  States  in  those 
countries,  and  for  other  purposes,"  approved  June  22, 
1860.    (12  Stats.,  72,)  we  find,  by  the  1st  section  of  the 
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act,  that,  in  addition  to  other  powers  and  duties  imposed 
upon  ministers  and  consuls,  they  shall  be  invested  with  the 
judicial  power  described  in  the  statute,  which  shall  apper- 
tain to  the  office  of  minister  and  consul,  and  be  a  part  of 
the  duties  belonging  thereto,  wherein  the  same  is  allowed 
by  treaty.  The  3d  section  says,  that  the  jurisdiction  of  the 
consular  courts  shall  embrace  all  controversies  between 
citizens  of  the  United  States  and  others  provided  for  by 
such  treaties  respectively;  and  the  4th  section  declares, 
that  the  laws  of  the  United  States,  so  far  as  is  necessary  to 
execute  such  treaties  respectively,  shall  extend  to  all  citi- 
zens of  the  United  States  in  the  said  countries,  and  over 
all  others,  to  the  extent  that  the  terms  of  the  said  treaties 
respectively  justify  or  require,  so  far  as  such  laws  are  suit- 
able to  carry  the  said  treaties  into  effect.  These  provisions 
of  the  statute,  in  my  opinion,  extend  to  the  laws  of  the 
United  States  over  citizens  of  the  United  States  resident 
in  Japan,  and  fully  invest  the  consular  gpurts  of  Japan 
with  authority  to  hear  and  determine  all  matters  of  con- 
troversy arising  between  citizens  of  the  United  States. 
Under  the  treaty  with  Japan,  the  Government  of  the 
United  States  had  the  authority  to  give  such  jurisdic- 
tion to  consular  courts. 

I  do  not  think  that  either  the  treaty  or  the  statute  con- 
fers express  jurisdiction  upon  consular  courts,  either  to 
exercise  criminal  or  civil  jurisdiction  over  persons  in  Japan 
who  are  not,  citizens  of  the  United  States  or  subjects  of 
the  Japanese  empire;  and,  if  the  question  were  an  open 
one,  I  should  doubt  whether  a  consular  court,  established 
under  the  act  of  Congress,  could  entertain  a  suit  by  a 
Dutch  subject  against  a  citizen  of  the  United  States;  but 
I  find  that,  in  a  very  able  and  learned  opinion,  delivered 
by  Attorney  General  Cushing,  he  has  expressed  the  opin- 
ion, that,  under  the  treaty  with  China,  a  suit  may  be 
brought  by  an  Englishman  or  Frenchman  in  an  American 
consular  court  of  the  United  States  against  an  American 
citizen.  That  opinion  was  delivered  September  19,  1855. 
(7  Opinions,  518.)    The  treaty  with  Japan  was  concluded 
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at  the  city  of  Tedo,  on  the  29th  of  July,  18.58,  and  ex- 
changed at  the  city  of  Washington  on  the  22d  of  May, 
1860,  and  proclaimed  the  next  day  by  the  President. 
(12  Stats.,  1051.)  That  treaty  was  doubtless  made  with 
reference  to  the  opinion  as  given  by  Attorney  General 
Cushing;  and,  when  the  words  "  consular  courts  "  were 
used  in  the  treaty,  they  were  used  doubtless  in  reference 
to  the  courts  as  described  in  his  opinion.  And  the  act  of 
Congress,  before  referred  to,  is  almost  a  copy  of  the  act 
upon  which  Attorney  General  Gushing  commented  in  his 
opinion.  I  find  in  the  "  United  States  Consul's  Manual/' 
published  in  1856,  and  which  is  in  the  hands  of  consuls  of 
the  United  States,  that  the  opinion  of  Attorney  General 
Cushing  is  sot  down  as  the  law  for  their  government. 

Considering,  then,  the  date  of  the  Japanese  treaty,  the 
act  of  Congress,  the  opinion  of  Attorney  General  Cushing, 
and  the  fact  that  the  Consul's  Manual  lays  it  down  that 
consular  courts  have  jurisdiction  of  controversies  wherein 
citizens  and  subjects  of  other  countries  are  plaintiffs  and 
citizens  of  the  United  States  are  defendants,  it  would  not 
be  proper  now  to  consider  the  question  as  an  open  one. 

But  that  does  not  dispose  of  the  question  of  jurisdiction 
upon  a  plea  of  "  set-off."  Set-off  is  a  cross-action — a  suit 
wherein  the  defendant  becomes  the  plaintiff,  and  the 
plaintiff  in  the  original  suit  the  defendant.  Courts  derive 
their  powers  from  the  law,  and  not  from  the  consent  of 
parties.  Arbitrators  are  made  by  the  parties.  The  law 
makes  "the  courts.  Arbitrators  can  submit  what  they 
please  for  award.  Courts  cannot  take  jurisdiction  of  mat- 
ters, except  as  authorized  by  the  law.  This  is  true  of 
courts  of  limited  jurisdiction,  and  especially  true  in  regard 
to  courts  that  exist  under  treaties  between  independent 
countries,  and  exercising  powers  in  a  country  in  which  the 
judge  of  the  court  is  a  foreigner,  owing  no  allegiance  there, 
and  whose  power  exists  only  by  the  courtesy  of  the  coun- 
try in  which  he  exercises  the  functions  of  his  office.  The 
maxim  that  a  court  should  amplify  its  jurisdiction  for  the 
sake  of  justice,  does  not  apply  to  a  court  of  limited  juris- 
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diction,  and  ought  not  to  apply  to  a  court  existing  under  a 
treaty,  and  exercising  its  authority  in  a  foreign  country. 
A  jurisdiction  to  hear  and  determine  a  complaint  made 
by  the  subject  of  another  country  against  a  citizen  of  the 
United  States,  does  not  confer  jurisdiction  for  a  cross- 
action  in  a  consular  court.  So  far  as  set-off  is  a  defence, 
it  may  bepleaded. 

I  am  of  opinion,  therefore,  upon  the  case  submitted,  that 
a  consular  court  could  not  entertain  the  plea  of  set-off  fur- 
ther than  the  extent  of  the  claim  asserted  by  the  Dutch 
merchant;  and,  secondly,  that  the  consular  court  could 
not,  under  the  treaty  with  Japan,  and  the  statutes  of  the 
United  States,  render  a  judgment  over  against  a  person  of 
foreign  birth,  not  a  citizen  of  the  United  States,  in  Japan. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Vm.  H.  Seward, 

Secretary  of  State. 


BILLUPS'S    COTTON- 

A  lot  of  cotton  was  seized  by  a  Treasury  agent  in  the  belief  that  it  was  the 
property  of  the  rebel  Government  The  proofs  showed  that  it  was  pri- 
vate property ;  that  it  was  never  captured  by  the  military  forces ;  that  it 
was  not  abandoned,  or  taken  as  captured  or  abandoned  property.  Held, 
that  the  owner  was  entitled  to  restoration  of  the  cotton. 

Attorney  General's  Office, 

April  24,  1866. 

Sir  :  I  bave  tbe  honor  to  acknowledge  the  receipt  of  a 
bundle  of  papers  containing  the  claim  of  Colonel  John  S. 
Williams,  for  three  hundred  and  thirty-four  bales  of  cotton 
seized  by  the  Treasury  agents,  with  an  endorsement  that 
they  are  for  my  consideration. 

As  no  legal  question  has  been  asked,  I  suppose  it  is 
intended  that  I  should  express  an  opinion  as  to  the 
legality  and  propriety  of  holding  the  cotton  seized  by  the 
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Treasury  agents.  The  facts,  as  disclosed  in  this  bundle  of 
papers,  are  substantially  as  follows : 

The  three  hundred  and  thirty-four  bales  of  cotton  were 
the  property  of  Joseph  P.  Billups.  When  Billups  was 
from  home,  having  left  authority  with  no  one  to  sell  and 
dispose  of  this  cotton,  his  father  assumed  authority  to  make 
a  contract  with  the  sp-called  Confederate  Government  for 
it.  Under  the  contract  so  made  by  the  father,  the  cotton 
was  entered  uppn  the  books  of  the  Confederate  Govern- 
ment as  the  property  of  that  Government.  Joseph  P.  Bil- 
lups, as  soon  as  informed  of  this  pretended  contract  by  his 
father,  repudiated  and  denied  it.  No  agent  of  the  Con- 
federate Government  ever  had  possession  of  the  cotton. 
It  continued  to  remain  in  the  possession  and  under  the 
control  of  Joseph  P.  Billups,  or  his  agents.  After  the  fall 
of  the  so-called  Confederate  Government,  and  the  surrender 
of  its  armies,  and  after  Joseph  P.  Billups  had  been  par- 
doned by  the  President,  the  Treasury  agents  seized  the 
cotton  as  the  property  of  the  Confederate  Government, 
because  tbey  found  it  entered  upon  the  books  of  that  Gov- 
ernment. Prior  to  this  seizure  by  the  Treasury,  Billups 
had  sold  the  cotton  to  Colonel  John  S.  Williams. 

This  cotton  was  not  captured  by  the  military  forces  of 
the  United  States,  and  turned  over  by  them  to  the  Treas- 
ury agents,  nor  was  it  seized  by  Treasury  agents  as  aban- 
doned property,  but  the  Treasury  agents  took  it,  believing 
it  to  be  the  property  of  the  Confederate  Government.  If 
it  was,  in  truth,  the  property  of  the  Confederate  Govern- 
ment, the  Treasury  agents  were  right  in  seizing  it,  and, 
prima  facie,  it  was  their  property.  But  if  it  was  not  the 
property  of  the  Confederate  Government,  if  it  was  not 
abandoned  property,  and  if  it  had  not  been  captured  by 
the  army  of  the  United  States,  the  agents  of  the  Treasury 
Department  would  not  do  right  in  holding  the  cotton.  The 
agents,  though  right  in  making  the  seizure,  cannot  be  jus- 
tified in  holding  on  to  the  property,  after  it  is  made  mani- 
fest by  the  proofs,  as  in  this  case,  that  the  cotton  did  not 
fall  within  any  of  the  predicaments  before  mentioned. 
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As  the  cotton  was  not  the  property  of  the  so-called  Con- 
federate Government — had,  in  fact,  never  become  a  part  of 
the  common  fund  upon  which  the  rebellion  rested,  and 
was  neither  abandoned  nor  captured — I  think  it  should  be 
restored. 

I  am,  sir,  very  respectfully, 

vour  obedient  servant, 

JAMES  SPEED. 
The  President. 


COOKE'S  FOUNDRY. 

This  property  should  be  proceeded  against  for  forfeiture  in  tne  proper 
United  States  Court  in  Georgia,  and  the  claimant  remitted  by  the  Sec- 
retary of  War  to  that  forum  for  the  ascertainment  of  his  rights  under 
the  pardon  granted  him  by  the  President. 

Aitorste*  General's  Office, 

April  25, 1866. 

Sir:  I  have  carefully  examined  the  papers  submitted  to 
me  with  your  letter  of  the  16th  instant,  relative  to  the  claim 
of  one  F.  L.  Cooke,  surviving  partner  of  the  firm  of  Cooke 
&  Brother,  of  Athens,  Georgia,  to  certain  property,  con- 
sisting of  real  estate  and  machinery,  employed  during  the 
war  in  the  manufacture,  as  alleged,  of  arms  and  war-like 
stores  for  the  use  of  the  rebel  government.  This  property 
was  seized  by  our  military  forces  in  May,  1865,  and  is  still 
in  their  possession.  Mr.  Cooke,  his  brother  and  partner 
being  deceased,  has  been  pardoned  by  the  President;  and 
he  now  claims  that  he  is  entitled,  under  his  pardon,  to  be 
restored  to  the  possession  and  enjoyment  of  the  real  es- 
tate and  personal  property  under  seizure,  belonging  to 
the  late  firm. 

The  application,  in  view  of  the  facts  of  the  case,  so  far 
as  they  are  ascertained,  suggests  two  questions:  one  in 
ijegard  to  the  ownership  of  the  property,  and  the  other 
touching  the  legal  effect  of  the  President's  pardon.  In  the 
letter  addressed  to  you  by  the  attorney  of  Mr.  Cooke,  it  is 
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stated,  that  the  so-called  Confederate  States  held  a  lien 
upon  the  property,  created  to  secure  the  performance,  on 
the  part  of  Cooke  &  Brother,  of  certain  contracts,  entered 
into  with  them  by  the  rebel  government.  This  lien,  it  is 
alleged,  "  has  been  extinguished,  or  nearly  so,  by  perform- 
ance," on  the  part  of  Cooke  &  Brother.  Now,  I  think  it 
highly  inexpedient  that  the  executive  department  of  our 
Government  should  decide  the  effect  of  the  contracts  men- 
tioned, or  of  the  lien  which  is  admitted  they  created  on 
the  property  in  question.  Moreover,  I  think  that,  even  if 
the  proprietorship  of  the  property  were  clearly  shown  to 
have  been  in  the  Georgia  firm,  it  would  be  better  that  the 
questions  touching  the  legal  effect  of  the  pardon  referred 
to  should  be  adjudicated  by  the  courts  of  the  United  States, 
which  are  about  being  opened  again  in  Georgia.  The 
facts  connected  with  the  property,  real  as  well  as  personal, 
warrant  the  belief,  that  it  is  all  forfeitable,  under  the  act 
of  August  6, 1861,  as  having  been  used  and  employed  in 
aiding  the  late  insurrection. 

I  would  advise,  therefore,  that  the  case  be  referred  to 
the  United  States  attorney  for  the  district  of  Georgia,  with 
the  request  that  he  proceed  according  to  law  against  the 
property,  real  and  personal,  under  the  acts  of  August  6, 
1861,  and  July  17, 1862.  In  that  proceeding,  the  claimant 
will  be  entitled  to  intervene,  and  obtain  a  judicial  determi- 
nation of  his  rights.  On  all  accounts,  I  recommend  this 
course  as  the  one  which  will  best  conserve  the  interests  and 
rights  of  the  claimant,  as  well  as  of  the  United  States. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEEIX 
Hon.  Edwin  M.  Stanton, 

K  Secretary  of  War. 

vol.  xi.— 81 
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BANKERS'  CASES. 

Bankers,  doing  business  as  brokers,  are  liable  to  pay,  under  the  99th  sec- 
tion of  the  act  of  June  30,  1864,  duties  upon  all  their  sales,  whether  for 
the  benefit  of  themselves  or  of  others. 

Attorney  General's  Office. 

May  4, 1866. 

Sir  :  It  appears  to  me  clear,  under  the  statutes  of  inter- 
nal revenue,  and  the  recent  decisions  of  the  Supreme  Court 
in  the  "  Brokers  and  Bankers'  Cases,"  that  bankers  who 
negotiate  sales  of  stocks  belonging  to  others  are  denomi- 
*  nable  "  bankers  doing  business  as  brokers,"  and  are  liable, 
respectively,  t©  pay  the  prescribed  duties  upon  the  amount 
of  all  such  sales. 

In  the  case  of  the  United  States  vs.  Cutting,  et  al.y  the 
question  was,  whether  sales  by  brokers  of  their  own  stocks, 
exchange,  bullion,  coined-money,  bank-notes,  promissory- 
notes,  and  other  property  were  subject  to  duty.  In  ex- 
pounding the  statutes,  the  Supreme  Court  regarded  the 
amendment,  made  by  the  act  of  March  3, 1865,  to  para- 
graph 9,  of  the  79th  section  of  the  act  of  June  80, 1864, 
which  defines,  for  the  purposes  of  the  law,  the  term  "  brok- 
er," as  in  effect  an  amendment  of  the  99th  section  of  the 
act  of  1864,  which  prescribes  the  duties  leviable  upon  the 
sales  by  brokers  of  stocks  and  other  securities.  It  was 
therefore  held  in  that  case,  that  sales  made  by  brokers  for 
themselves  were  subject  to  the  same  duty  as  those  made 
for  others.     (8  Wall.,  441.) 

In  the  case  of  the  United  States  vs.  Fiske,  el  al.9  the  ques- 
tion presented  for  determination  was,  whether  bankers 
"doing  a  general  business  as  such,"  who  sold  Government 
securities  for  themselves,  and  not  for  others  or  for  a  com- 
mission, were  subject  to  pay  upon  such  sales  the  duty  pre- 
scribed by  the  99th  section  of  the  statute  of  1864?  The 
Supreme  Court  held  that  they  were  not  so  liable.  (3  Wall., 
^45.)  The  decision  proceeded,  as  would  appear,  upon  the 
ground  that  the  defendants  were  not  "  bankers  doing  busi- 
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ness  as  brokers,"  within  the  meanjng  of  the  statute.  "  The 
purpose  and  intent  of  the  legislature,  in  the  amendment 
made  to  the  9th  paragraph  of  section  79,"  said  Mr.  Jus- 
tice Grier,  in  delivering  the  opinion  of  the  court,  "was 
evidently  not  to  change  the  correct  definition  given  of  the 
term  '  broker,'  and  to  make  it  mean  that  every  man  who 
sold  his  own  securities  was  a  broker,  and  liable  to  pay  $50 
for  a  license.  The  obvious  purpose  of  the  amendment  was 
to  compel  brokers  to  render  an  account  of  all  sales  made, 
whether  for  themselves  or  others,  and  to  pay  duty  on  them. 
As  is  often  the  case  in  statutes,  though  the  intention  is 
clear, the  words  used  to  express  it  maybe  ill  chosen.  The 
evil  intended  to  be  remedied  by  the  amendment  was  trans- 
parent.  If  the  amendment  had  been  properly  expressed, 
it  should  have  been  added  as  a  proviso  to  the  99th  section, 
which  relates  to  the  rates  of  duty  to  be  paid  on  sales  made 
in  the  stock-market  by  brokers  or  others  licensed  and  do- 
ing business  as  such." 

It  seems  to  me  a  corollary,  from  the  propositions  affirmed 
by  the  Supreme  Court  in  these  adjudications,  that  a  per- 
son doing  a  general  business  as  a  banker,  who  at  the  same 
time  prosecutes  the  business  of  selling  stocks  and  other 
securities,  for  others  as  well  as  for  himself,  is  liable  to  pay 
tax  upon  all  his  sales.  So  long  as  his  sales  are  limited  to 
his  own  securities,  his  transactipns  do  not  become  those  of 
a  broker.  But  when,  in  addition  to  such  sales,  he  nego- 
tiates sales  of  securities  for  others,  he  engages  in  the  busi- 
ness of  a  broker,  and  becomes  a  banker  doing  business  as 
a  broker.  A  broker,  and  a  banker  doing  business  as  a 
broker,  stand  on  precisely  the  same  footing  in  the  statute. 
Both  are  mentioned  in  the  99th  section  as  subject  to  the 
payment  of  the  same  duties  upon  the  sales  of  the  kinds  of 
property  there  enumerated.  The  Supreme  Court  has  set- 
tled, as  we  have  seen,  that  brokers  are  liable  to  pay  duties 
on  all  their  sales — those  of  their  own  property,  as  well 
as  those  of  the  property  of  others.  Bankers,  therefore, 
"doing  business  as  brokers,"  would  seem  to  be  subject  to 
the  same  liability.     They  are  chargeable,  under  the  pro- 
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visions  of  the  99th  section  of  the  statute,  with  the  payment 
of  duties  upon  all  their  sales.  The  exemption  of  bankers' 
sales  of  their  own  securities  from  duty  is  maintainable  only, 
I  think,  when  the  bankers  do  not  prosecute  or  carry  on 
business  as  brbkers;  in  the  case  of  those  whp,  in  other 
words,  do  not' engage  in  the  business  of  negotiating  pur- 
chases or  sales  of  securities  for  the  benefit  of  other  parties. 
But  no  exemption  can  be  claimed  by  bankers  who  engage 
in  such  business  in  favor  of  sales  which  they  may  negotiate 
of  their  own  securities.  The  statute  requires  them,  in  my 
opinion,  to  make  the  same  returns  of  sales  as  are  made  by 
brokers,  and  subjects  them  to  the  liability  of  paying,  like 
brokers,  duties  upon  all  sales  of  stocks  and  securities  by 
them  negotiated,  whether  for  the  benefit  of  themselves  or 
of  others. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

J.  HUBLET  ASHTON". 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury 


STEAMER  A.  G.  BROWN. 

Where  a  steamer  was  seized  by  a  military  force  in  an  insurrectionary 
State,  and  remained  in  such  custody  till  the  termination  of  hostilities, 
without  an  adjudication  by  a  court  of  prize,  and  without  being  turned 
over  to  a  Treasury  agent,  it  was  heldt  that  the  President  might  lawfully 
restore  the  vessel  to  the  owner. 

Attorney  General's  Office, 

May  15, 1866. 

Sir:  On  the  23d  ultimo  you  referred  to  this  office  cer- 
tain papers  filed  in  your  Department,  in  the  case  of  the 
steamer  "A.  G.  Brown,"  and  desired  to  be  advised  of  the 
opinion  of  the  Attorney  General  on  two  questions  arising 
in  that  case. 

This  vessel  was  seized  on  or  about  the  20th  of  April, 
1863,  by  our  military  forces,  without  naval  co-operation, 
while  lying  at  a  wharf  at  Gainesville,  on  the  Pearl  river,  in 
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the  State  of  Mississippi,  and  has  been  since  in  use  by  the 
quartermaster's  department  of  the  army.  No  steps,  it 
appears,  have  been  taken  to  obtain  an  adjudication  upon 
the  capture,  or  to  place  the  case  within  the  jurisdiction  of 
the  Court  of  Claims,  as  established  by  the  "  captured  and 
abandoned  property  act"  of  March  12,  1863.  She  is 
claimed  by  one  William  G.  Poetevent,  who  asks  that  she 
be  restored  to  him.  Poetevent,  according  to  the  papers 
before  me,  was,  at  the  time  of  the  seizure  of  the  vessel,  a 
resident  of  Mississippi.  A  hostile  character  was  impressed 
upon  him  and  his  property  by  such  residence,  unless  the 
United  States,  at  the  date  of  the  capture,  had  substantial, 
complete,  and  permanent  military  occupation  and  control 
of  the  district  of  the  State  in  which  the  alleged  owner  was 
domiciled.    (The  Venice,  2  Wall.,  259.)     . 

If  the  condition  and  status  of  that  part  of  Mississippi 
had  not  been  previously  changed  through  the  restoration 
of  the  national  authority,  this  vessel  was  liable,  in  April, 
1863,  to  capture  as  enemy's  property,  independently  of 
any  cirumstances  connected  with  her  past  or  intended 
employment,  or  of  any  personal  complicity  on  the  part  of 
her  owner  with  the  rebellion. 

It  is  not  necessary  that  I  should  determine  what  dispo- 
sition, in  due  course  of  law,  should  have  been  made  of  the 
property  by  the  captors,  or  what  disposition  might,  at  the 
present  time,  be  made  of  it  under  the  authority  of  your 
Department;  for  whether  the  case  was  or  is  one  within 
the  prize  jurisdiction  of  the  admiralty,  or  whether,  on  the 
other  hand,  the  captured  property  acts  control  the  dispo- 
sition proper  to  be  made  of  the  vessel,  I  am  of  opinion 
that,  inasmuch  as  there  has  been  no  adjudication  upon 
the  case  by  a  court  of  prize,  and  the  property  has  not 
passed  into  the  custody  of  any  agent  of  the  Treasury, 
and  has  not  been  appropriated  to  the  public  use  on  due 
appraisement,  as  provided  in  section  2  of  the  act  of  March 
12,  1863,  the  President  has  authority  to  direct  that  the 
property  be  released  by  the  military  persons  who  have  it 
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in  custody,  and  restored  to  the  claimant,  if  his  ownership 
is  established.  ' 

The  property  has  not  yet  passed  into  the  custody  of  the 
law.  The  President  may  affirm  or  disaffirm  the  capture 
at  any  time  before  the  captors  have  parted  with  the  pos- 
session of  the  property,  by  placing  it  in  subjection  to  the 
jurisdiction  of  the  appropriate  legal  tribunal.  The  au- 
thority which  was  exercisable  by  the  President,  in  respect 
to  the  capture,  immediately  upon  its  occurrence,  may  be 
exercised  by  him  now.  Nothing  has  transpired  since  it 
was  effected  which  can  be  held  to  change  or  modify  his 
relation  to  the  subject-matter. 

In  the  case  of  the  Elsebe,  (5  Rob.,  173,)  Lord  Stowell 
held  that  the  crown  had  power  to  direct  the  release  of 
property  seized  as  prize  before  adjudication  and  against 
the  will  of  the  captors. 

While  some  might  suggest  doubt  whether,  in  a  case  of 
maritime  prize,  distributable  in  part  to  captors,  the  Presi- 
dent can  exercise  the  power  which  in  the  Elsebe  was  held 
to  appertain  to  the  crown  in  England,  I  suppose  no  one 
would  doubt  that  the  President  might  lawfully  direct  the 
release,  if  he  saw  fit,  of  prize  property  in  which  the  cap- 
tors took  no  interest,  by  grant  of  Congress,  or  otherwise, 
while  it  was  in  the  possession,  and  subject  to  the  control, 
of  the  captors. 

If  the  captors  had  given  disposition  to  this  vessel,  ac- 
cording to  the  statute  of  1863,  and  had  turned  her  over  to 
a  Treasury  agent  appointed  under  that  statute  to  receive 
and  collect  captured  and  abandoned  property,  the  case 
would  present  a  different  aspect.  It  has  been  heretofore 
held  by  this  office,  that  captured  property  duly  received  by 
an  agent  of  the  Treasury  must  take  the  course  prescribed 
by  the  paramount  law  of  the  statute.  Such  property  is 
not  in  military  custody,  and  not  subject  to  the  control  of 
any  military  officer.  An  order  directed  to  the  captors 
cannot  affect  it,  for  they  have  no  power  over  it.  It  is 
beyond  their  jurisdiction.  An  order  to  the  agent  of  the 
Treasurv  would  not  be  effective,  for  he  is  bound  to  obey 
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the  mandate  of  the  statute,  and  dispose  of  the  property 
according  to  the  requirements  of  the  statute.  But  during 
the  continuance  of  the  military  possession  of  such  property, 
and  before  the  fiscal  possession  (so  to  speak)  has  begun, 
the  President  may,  by  virtue  of  the  attributes  of  his  office, 
and  in  the  exercise  of  his  discretion,  direct  the  subordinate 
officer  who  may  have  it  in  custody  to  terminate  the  seizure, 
and  restore  the  property  to  the  owner. 

These  remarks  furnish  ground  of  answer  to  your  first 
question.  My  opinion  is,  that  the  War  Department,  act- 
ing for  the  President,  and,  as  it  is  always  presumed  to  act, 
with  his  approbation  and  by  his  direction,  may  lawfully 
make  restitution  of  this  vessel  to  the  owner  in  the  present 
situation  of  the  property. 

The  second  question  is,  whether  the  facts  appearing  in 
the  papers  show  a  legal  right  of  restitution  to  the  claimant. 

I  apprehend  there  is  no  doubt  that  the  claimant  was  the 
owner  of  the  vessel  at  the  time  of  seizure;  but  if  it  is  meant 
to  inquire  whether  the  claimant  has  shown  affirmatively, 
by  what  is  submitted  in  his  behalf,  that  a  court  of  prize 
would  be  bound  to  restore  the  vessel  to  him,  or  the  Court 
of  Claims  would  certainly  on  that  proof  decree  restitution 
to  him  of  the  proceeds,  I  answer  the  question  in  the  neg- 
ative. While  some  persons  might  believe,  from  what 
appears  in  the  papers,  that  the  claimant  gave  no  aid  or 
comfort  to  the  rebellion,  yet  no  one,  I  apprehend,  would 
venture  to  assert,  that  the  fact  that  he  never  did  give  aid 
or  comfort  to  the  rebellion  is  affirmatively  established. 
But  in  determining  whether  the  property  shall  be  restored 
by  executive  authority,  neither  the  President  nor  the  De- 
partment is  bound  to  require  that  the  claimant  shall  make 
out  a  case  in  his  favor  according  to  the  principles  and 
rules  which  govern  judicial  tribunals. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

J.  HUBLET  ASHTON. 

Hon.  Edwin  M.  Stanton, 

Secretary  of  War. 
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ENGINEERS  OP  AMERICAN  STEAM- VESSELS. 

The  proviso  of  the  act  of  June  28,  1864,  was  not  intended  to  disqualify 
persons  who  are  not  citizens  of  the  United  States  from  becoming 
engineers  or  pilots  on  American  steam-vessels  carrying  passengers. 

Attorney  General's  Office, 

May  22, 1866. 
Sir:  While  I  have  no  doubt  that  persons  duly  licensed 
and  acting  as  engineers  or  pilots  of  steamers  carrying  pas- 
sengers are  designable  as  "officers"  of  those  vessels,  I  yet 
do  not  think  that  Congress  intended,  by  operation  of  the 
proviso  to  the  act  of  June  28, 1864,  (13  Stats.,  202,)  to  dis- 
qualify persons  who  are  not  citizens  of  the  United  States, 
if  otherwise  competent,  from  being  or  becoming  engineers 
or  pilots  of  such  vessels.  The  only  legal  view  that  can  be 
reasonably  taken,  in  my  opinion,  of  that  proviso,  is,  that  it 
was  designed  simply  to  embrace  those  who  fulfilled  the 
definition  of  "  officers,"  and  were  known  as  such,  on  board 
of  the  class  or  description  of  vessels  commonly  employed 
in  commerce  and  navigation  at  the  time  of  the  passage  of 
the  acts  of  March  13, 1813,  March  1,  1817,  and  May  31, 
1830,  mentioned  in  the  enacting  clause  of  the  statute  of 
1864,  and  to  which  those  acts  were  especially  applicable, 
and  that  the  proviso  was  not  intended  to  establish  a  quali- 
fication in  the  case  of  other  officers  of  a  different  class 
of  American  vessels,  whose  qualifications  are  specially 
regulated  by  the  statute  of  1852.  (10  Stats.,  69.)  I  do 
not  perceive  anything  on  the  face  of  the  act  of  June  28, 
1864,  nor  am  I  aware  of  anything  in  the  history  of  that  act 
which  requires,  that  the  application  of  the  proviso  should 
be  extended  beyond  the  limitations  prescribed  by  the  pur- 
view, while,  on  the  other  hand,  many  reasons  might  be 
suggested,  drawn  from  the  special,  well-ascertained  facts 
connected  with  the  engineers  and  pilots  on  American 
6teamers  navigating  the  rivers  and  lakes  of  the  country, 
which  would  induce  the  legal  or  judicial  mind,  in  giving 
construction  to  the  proviso,  to  hold  that  it  was  not  the 
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legislative  intent,  in  the  absence  of  clear  evidence  to  the 
contrary,  to  affect  those  classes  of  officers.  It  is  of  course 
competent  for  Congress  to  define  a  policy  on  the  subject 
of  the  nationality  of  the  pilots  and  engineers  of  our  river, 
lake,  and  ocean-steamers,  and  when  the  legislature  shall 
do  so  in  clearterms,  it  will  be  the  duty  of  executive  officers 
to  carry  its  enactments  into  effect.  But  I  do  not  perceive, 
in  the  statute  of  1864,  any  well-founded  ground  for  the 
belief,  that  it  was  the  design  of  Congress  to  depart  from 
the  policy  established  by  the  declaration  in  the  act  of  1852, 
that  any  person  of  good  character,  exemplary  habits  of  life, 
and  professional  knowledge  and  experience  in  the  duties 
of  an  engineer  or  pilot,  might,  on  being  duly  licensed  as 
such,  exercise  the  office  of  engineer  or  pilot  on  American 
steam-vessels  carrying  passengers.  I  do  not  think  that 
Congress  can  be  presumed  to  have  intended  that  the  pro- 
viso to  an  act,  like  that  of  June  28, 1864,  should  be  en- 
grafted upon  a  statute  which  makes  such  minute,  ample, 
and  wise  provision  on  the  subject  of  the  qualifications  of 
engineers  and  pilots  as  is  contained  in  the  act  of  1852, 
and  under  which  skillful,  competent,  and  able  men  are 
now,  and  have  been  for  years,  employed  on  our  American 
steamers  with  great  advantage  to  trade  and  navigation; 
many  of  whom  would  be  dispossessed  of  their  only  means 
of  livelihood  if  the  qualification  of  citizenship  should  now 
be  added  to  the  qualifications  prescribed  by  the  statute  of 
1852. 

I  express  this  opinion  with  the  more  confidence,  as  I 
understand  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Michigan  has,  in  a  recent  case,  taken 
the  same  view  of  the  statutes.  The  point  distinctly  decided 
by  that  tribunal,  on  an  application  for  a  mandamus  directed 
to  the  board  of  steamboat  inspectors,  was,  that  an  engineer 
of  a  private  American  steam-vessel  is  not  an  "officer" 
within  the  meaning  of  the  act  of  1864,  and  that  the  board 
of  supervising  inspectors  had  no  authority  in  law,  there- 
fore, to  superadd  the  qualification  of  citizenship  to  the 
qualifications  required  for  engineers  by  section  9  of  the 
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act  of  August  30, 1852.  In  the  absence  of  a  decision  of 
the  Supreme  Court  of  the  United  States  on  the  same  point, 
I  should  advise  the  Department,  even  if  I  entertained  doubt 
on  the  subject,  to  act  upon  the  view  of  the  statutes  judicially 
adopted  and  enforced  by  the  circuit  court  for  Michigan. 

I  am  of  opinion,  therefore,  that  Robert  Bruse,  in  whose 
case  the  present  question  has  arisen,  and  was  decided  ad- 
versely to  his  right  to  a  license  by  the  supervising  inspector 
at  Chicago,  is  competent,  if  otherwise  qualified  according 
to  the  acts  of  Congress,  to  be  engineer  of  an  American 
steam-vessel. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 


THE  SOSCOL  RANCH. 

1.  Congress  had  power  to  dispose  of  lands  claimed  by  settlers  upon  the 

Soscol  Ranch,  in  California,  under  the  pre-emption  laws,  at  anytime 
before  the  proof  and  payment  required  by  those  laws  were  made. 

2.  Settlement  on  the  public  lands  of  the  United  States  confers  of  itself  no 

right  against  the  Government.  It  gives  the  settler,  under  the  pre- 
emption laws,  a  right  to  enter  the  lands  occupied  and  improved,  when 
they  are  open  to  sale  and  he  has  complied  with  the  laws  in  respect  to 
proof  of  settlement  and  payment  of  the  prescribed  consideration. 

8.  Congress  had  power,  as  against  persons  who,  before  the  passage  of  the 
act  of  March  8, 1868,  had  settled  upon  the  lands  in  that  ranch,  but  who 
had  not  perfected  their  right  of  entry,  to  confer  upon  claimants,  under 
the  Vallejo  title,  an  absolute  title  to  all  the  land  purchased  from  Val- 
lejo  or  his  assigns. 

4.  It  was  the  intention  of  Congress  to  enable  any  bona  fide  purchaser  from 
Vallejo,  whether  resident  or  not  of  California,  who  should  prove  that 
he  had  effected,  either  personally  or  through  a  tenant,  settlement  of 
part  of  the  tract  embraced  by  his  claim,  to  acquire  title  thereto  from 
the  United  States. 

Attorney  General's  Office, 

May  26, 1866. 
Sir  :  According  to  the  view  I  take  of  the  case  of  the 
Soscol  ranch,  stated  in  your  letter  of  the  21st  instant,  it  is 
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entirely  unimportant  to  determine  at  what  time  that  tract 
became  open  to  settlement  under  the  general  preemption 
laws,  since,  in  my  opinion,  Congress  had  full  power  to 
dispose  of  the  lands  claimed  by  settlers  under  the  preemp- 
tion laws  at  any  time  before  the  proof  and  payment  re- 
quired by  those  laws  were  made.  The  purpose  and  effect 
of  the  act  of  March  3, 1863,  were  to  remove  from  entry,  at 
the  land  office,  by  persons  claiming  to  be  settlers  under 
the  preemption  laws,  all  the  land  within  the  limits  of  the 
"  8o8col  ranch,"  in  California,  until  the  expiration  of 
twelve  months  after  the  return  of  the  public  surveys  au- 
thorized by  the  statute  to  be  extended  over  the  tract  of 
country  embraced  by  that  ranch.  During  that  period  each 
purchaser  from  Vallejo,  or  his  assigns,  was  authorized  to 
enter,  according  to  the  lines  of  the  public  survey,  at  $1  26 
per  acre,  so  much  of  the  land  purchased  from  Vallejo,  or 
those  claiming  under  him,  as  he  had  reduced  into  possess- 
ion at  the  date  of  the  adjudication  of  the  Supreme  Court, 
which  determined  the  invalidity  of  Vallejo  title.  It  was 
not  until  the  expiration  of  the  time  limited  for  the  estab- 
lishment of  the  claims  of  the  purchasers  from  Vallejo  that 
any  part  of  the  land  in  the  "Soscol  ranch"  w:i*  liable, 
after  the  passage  of  the  act  of  1863,  to  be  dealt  with  as 
other  public  land,  and  then  only  such  lands  as  remained 
unclaimed  by  purchasers  from  Vallejo,  or  his  assigns,  or 
were  embraced  by  claims  of  those  purchasers  which  had 
been  rejected  by  the  register  and  receiver,  were  thrown 
open  to  entry  under  the  general  preemption  laws.  In 
this  view  of  the  purpose  and  effect  of  the  statute  of  1863, 1 
have  no  difficulty  in  saying,  in  reply  to  your  second  inquiry, 
that  a  party  who,  prior  to  the  passage  of  the  act  of  March 
3,  1863,  commenced  or  continued  a  settlement  in  person 
upon  a  parcel  of  land  within  the  "  Soscol  ranch,"  and  so 
complied  with  the  terms  and  conditions  of  the  preemption 
laws  as  to  be  entitled,  by  virtue  thereof,  on  making  the  proof 
and  payment  thereby  required,  to  enter  such  parcel  and 
obtain  a  patent  therefor,  is  precluded  from  making  such 
entry,  and  obtaining  such  patent,  if  the  parcel  claimed 
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forma  a  part  of  a  tract  which,  at  the  time  of  the  adjudica- 
tion referred  to,  had  been  reduced  to  possession  by  a  bona 
fide  purchaser  from  Vallejo,  or  his  assigns,  who,  within 
the  period,  and  in  the  mode  prescribed  by  the  statute  of 
1863,  made  claim  to  such  tract,  accompanied  by  the  re- 
quired proof,  showing  his  bona  fide  purchase,  settlement, 
and  reduction  into  possession  of  such  tract. 

It  is  not  to  be  doubted,  that  settlement  on  the  public 
lands  of  the  United  States,  no  matter  how  long  continued, 
confers  no  right  against  the  Government.  It  only  gives 
the  settler,  under  the  preemption  laws,  a  right  to  enter  the 
land  occupied  and  improved  when  it  is  open  for  sale,  and 
when  he  has  complied  with  the  conditions,  as  to  proof  of 
settlement  and  improvement,  and  payment  of  the  consid- 
eration prescribed  by  the  statutes.  It  is  compliance  with 
these  conditions  that  alone  vests  an  interest  in  the  land. 
The  land  continues  subject  to  the  absolute  disposing  power 
of  Congress  until  the  settler  has  made  the  required  proof 
of  settlement  and  improvement,  and  has  paid  the  requisite 
purchase-money.  Before  these  steps  are  taken  for  the 
designation  and  assertion  of  his  claim,  Congress  may  at 
any  time  intervene,  and  either  exempt  the  land  from  entry, 
location,  or  appropriation,  or  dispose  of  it  by  grant  to 
other  parties.  Before  proof  and  payment  are  made,  the 
only  right  which  the  settler  has  is  an  inchoate  right  of 
entry.  When  proof  and  payment  are  duly  made,  his  right 
of  entry  becomes  choate,  and  he  acquires  (perhaps  even 
before  entry)  a  vested  interest  in  the  land.  The  question 
may  be  a  delicate  one,  whether  Congress  can  impair  a 
vested  right  of  entry ;  but  there  is  no  doubt  that  before  the 
settler  has  taken  the  steps  necessary  to  convert  the  privi- 
lege of  preemption  into  a  vested  right  of  entry,  by  estab- 
lishing the  fact  of  his  settlement,  and  paying  the  purchase- 
money  in  the  manner  prescribed  by  law,  Congress  has 
absolute  power  to  place  the  land  beyond  the  operation  of 
the  statutes  under  which  the  settlement  was  made. 

Pending  the  adjudication  of  the  claim  presented  by  Val- 
lejo to  the  board  of  land  commisioners,  under  the  act  of 
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1851,  the  lands  embraced  by  his  claim  were  not  liable  to 
be  dealt  with  as  public  lands  of  the  United  States.  The 
statute  of  1851  declares,  that  "  all  lands  (in  California)  the 
claims  to  which  have  been  finally  rejected  by  the  commis- 
sioners, or  which  shall  be  finally  decided  to  be  invalid  by 
the  district  or  Supreme  Court,  shall  be  deemed,  held,  and 
considered  as  part  of  the  public  domain  of  the  United 
States."  When,  therefore,  the  Supreme  Court  reversed 
the  decree  of  the  district  court,  affirming  the  validity  of 
Vallejo's  claim  to  the  "  Soscol  ranch,"  the  lands  embraced 
thereby  became  public  lands,  aud  liable  to  be  appropriated 
by  Congress,  under  its  general  constitutional  power  over 
the  subject.  It  is  not  necessary  to  determine  y  whether, 
immediately  on  the  decision  of  the  Supreme  Court,  or  at 
any  time  after  the  lands  in  question,  by  operation  of  any 
statute,  became  subject  to  preemption — whether,  in  other 
words,  there  was  any  law  under  which  persons  not  claim- 
ing under  grants  from  Vallejo,  or  his  assigns,  could  have 
acquired  by  settlement,  proof  thereof,  and  payment  of  pur- 
chase-money, a  right  to  enter  the  lands  at  the  land  office, 
if  such  right  had  not  been  defeated  by  the  statute  of  1863. 
I  assume  that  the  lands  embraced  by  the  Vallejo  claim  fell 
upon  the  adjudication  of  the  Supreme  Court,  under  the 
operation  of  the  general  preemption  laws,  as  other  public 
lands,  or  were  subject  to  the  operation  of  special  laws  of 
that  denomination,  applicable  to  public  lands  in  California. 
But,  under  those  laws,  settlers  could  acquire,  as  I  have 
already  stated,  no  interest  which  it  was  not  competent  for 
Congress  to  divest,  until  they  had  taken  all  the  steps  neces- 
sary to  perfect  their  right  to  make  entries  of  the  lands  set- 
tled and  improved.  They  were  required  not  only  to  file 
declaratory  statements  within  a  time  limited,  after  the  re- 
ceipt at  the  district  land  office  of  the  plats  of  the  township 
embracing  such  settlements,  but  they  were  required  also 
to  establish  their  claims  in  the  manner  prescribed  by  law, 
and  to  pay  the  nominated  consideration  for  the  lands;  ancl 
it  was  not  until  those  proceedings  at  the  land  office  had 
all  been  completed  and  consummated,  that  any  vested  right 
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or  interest  could  be  acquired,  which  it  was  incompetent 
for  Congress  to  disturb  or  affect  by  its  legislation. 

Now,  I  understand  from  your  statement  of  the  facts  of 
the  case  under  consideration,  that  although  there  may  have 
been  persons  claiming  adversely  to  the  Vallejo  grantees, 
who  had  perfected  a  right  by  a  continued  settlement,  to 
make  proof  and  paymeut  as  required  by  law,  and  who 
would  have  been  entitled  to  enter  the  lands  at  the  land 
office,  and  to  obtain  patents  if  such  proof  and  payment 
had  been  actually  made,  yet,  at  the  date  of  the  statute  of 
1863,  such  persons  had  not  complied  with  those  conditions, 
on  which  their  right  to  make  fentry  depended,  and  was 
alone  capable  of  being  perfected.  On  the  passage  of  the 
act  of  1863,  the  right  of  such  persons  to  make  proof  and 
paymant,  and,  of  necessity,  therefore,  to  make  entries  of 
the  lands  claimed  by  them,  was  placed  in  abeyance,  and 
by  operation  of  that  statute  remained  in  abeyance,  until  it 
was  ascertained,  in  the  manner  designated  by  the  act,  that 
the  lands  claimed  had  not  been,  at  the  date  of  the  adjudi- 
cation of  the  Supreme  Court,  reduced  into  possession  by 
a  bona  fide  purchase  from  Vallejo  or  his  assigns,  either 
through  the  neglect  of  any  such  purchaser  to  present  his 
claim  to  the  register  and  receiver  within  the  time  limited 
by  the  statute,  or  through  the  failure  of  any  such  purchaser 
to  establish  his  title  to  the  tract,  comprehending  the  lands 
claimed  under  preemption  laws.  Congress,  by  the  act  of 
1863,  made  new  and  different  disposition  of  the  property. 
It  was  passed  in  recognition  of  the  high  equities  of  the 
purchasers  from  Vallejo,  whose  claim  was  rejected  on 
technical  grounds  by  the  supreme  appellate  tribunal,  and 
was  intended  to  afford  such  relief  as  not  only  a  beneficent, 
but  a  just  government,  was  bound  to  extend  to  persons  in 
their  situation.  It  declared,  without  qualification,  that 
every  purchaser  from  Vallejo  or  his  assigns  might  buy,  at 
the  minimum  price,  as  much  of  the  land  as  he  had  reduced 
into  possession  under  his  deed  of  conveyance  when  the 
adjudication  occurred,  and  it  gave  him  twelve  months, 
after  the  return  of  the  survey,  within  which  to  prove  his 
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title  under  Vallejo,  and  the  extent  to  which  the  land  claim- 
ed was  at  that  date  in  his  possession.  If,  within  the  time 
limited  for  these  proceedings,  any  such  purchaser  duly 
established  his  title  under  Vallejo,  he  was  entitled  to  enter 
and  obtain  a  patent  for  all  the  land  which  he  proved  had 
been  reduced  into  his  possession  at  the  date  of  the  decree 
of  the  Supreme  Court,  although  a  part  of  such  tract  was 
claimed  by  settlers  who  may  have  acquired,  before  the 
passage  of  the  statute  of  1863,.  a  right  to  enter  the  land 
they  claimed  on  making  the  proof  and  payment  required 
by  the  preemption  laws. 

It  would  seem  to  be  unnecessary,  in  view  of  the  fore- 
going considerations,  that  I  should  make  extended  answer 
to  the  second  question  stated  in  your  letter.  I  have  already 
said  that  a  settler,  under  the  preemption  law,  acquires  and 
can  acquire  no  vested  interest  in  the  land  he  occupies  by 
virtue  simply  of  settlement;  and  that  no  vested  interest, 
is  obtained  until  the  settler  has  taken  all  the  legal  steps 
necessary  to  perfect  an  entry  in  the  land  office.  Before 
such  steps  are  taken,  he  has  nothing  but  a  contingent  per- 
sonal privilege  to  become,  without  competition,  the  first 
purchaser  of  the  property,  which  he  may  never  exercise, 
or  which  he  may  waive  or  abandon.  During  the  interval 
between  the  institution  of  the  settlement  and  the  establish- 
ment of  the  claim  by  proof  and  payment  of  the  considera- 
tion nominated  in  the  law,  Congress  has  power  to  dispose 
of  the  land  at  its  pleasure.  It  may  recall  the  privilege 
previously  conferred,  or  invest  any  one  else  with  the  same 
privilege,  or  it  may  make  an  absolute  grant  of  the  land  to 
other  parties  with  or  without  consideration.  There  is  no 
constitutional  objection  to  the  exercise  by  Congress  of  any 
power  over  the  land  after  settlement  made,  but  before 
right  of  entry  has  been  perfected,  that  it  was  competent  to 
exercise  before  the  land  was  thrown  open  to  preemption. 
Entertaining  these  opinions,  I  cannot  doubt  that  Congress 
might,  as  against  persons  who,  before  the  passage  of  the 
act  of  1868,  had  actually  settled  upon  the  land  in  question, 
bnt  who  had  perfected  their  right  of  entry  in  the  manner 
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indicated,  confer  upon  claimants  under  Vallejo  an  absolute 
title  to  all  the  land  which  they  might  prove  was  purchased 
from  him  or  his  assigns,  and  was  reduced  to  possession  at 
the  date  of  the  decision  of  the  court.  This  power,  I  am 
of  opinion  also,  Congress  exercised  by  enacting  the  statute 
of  1863.  It  appearing,  therefore,  that  a  claimant  under 
Vallejo  was  in  possession,  at  the  date  of  the  decision,  of  any 
part  of  the  land  called  for  by  his  deed  or  purchase,  hia 
right  to  enter  the  tract  90  possessed,  and  obtain  a  patent 
therefor,  is  rendered  absolute  by  the  statute  of  1863,  and 
no  supposed  equity,  based  upon  simple  settlement,  set  up 
by  a  claimant  under  the  preemption  laws,  can  prevail 
against  that  right,  or  should  be  allowed  to  interfere  with 
the  full  consummation  of  it,  according  to  the  intent  of 
Congress. 

The  last  point  for  my  consideration  is,  whether  a  bona 
tfide  purchaser  of  a  tract  of  this  land  from  Vallejo,  or  his 
assigns,  is  bound,  in  order  to  bring  himself  within  the  act 
of  1863,  to  prove  an  actual  personal  settlement  on  such 
tract  at  the  date  of  the  adjudication  of  the  case;  or  whether 
a  settlement  at  that  date  on  such  tract  by  another  person, 
the  tenant  of  such  purchaser,  is  sufficient,  although  such 
purchaser  be  a  non-resident  of  California? 

The  Supreme  Court,  in  Hickey  et  al.  vs.  Starke  et  a?., 
(1  Peters,  98,)  in  giving  interpretation  to  the  words  "  actual 
settlers,"  in  the  cession  act  of  Georgia,  held  that  a  settle- 
ment made  on  the  land  claimed  by  another  person,  who 
cultivated  it  for  the  proprietor,  was  sufficient  to  satisfy  the 
requisition  of  the  act,  though  the  proprietor  neither  resided 
in  person  on  the  estate,  or,  indeed,  within  the  territory. 
Even  if  there  were  doubt,  upon  principle,  as  to  the  legal 
import  of  the  term  "  settlement,"  as  used  in  the  statute  of 
1863, 1  should  not  hesitate,  in  view  of  this  high  judicial 
authority  on  the  point,  to  determine  that  personal  settle- 
ment, at  the  date  of  the  adjudication  mentioned,  is  in  no 
case  necessary  to  be  proved  by  a  claimant,  under  the  stat- 
ute, in  order  to  satisfy  its  requirement.  The  better  opinion, 
I  think,  is,  thatthe  two  forms  of  expressions  employed  in 
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the  statute  to  indicate  the  particular  relation  to,  or  connec- 
tion with,  the  land,  on  the  part  of  the  claimant,  necessary 
to  be  established  by  proof,  are,  considering  their  contexts, 
really  convertible,  and  that  the  ideas  involved  in  them  are 
not  distinguishable.  The  cardinal  idea  of  the  statute  was 
the  one  conveyed  by  the  expression  "  reduced  to  possess- 
ion;" the  only  one  employed  in  section  2  which  con- 
tains the  words  of  grant  on  which  the  rights  of  the  claim- 
ants depend.  The  maxim  qui  facit  per  alium  facit  per  se, 
whether  of  universal  application,  in  cases  of  claims  under 
the  general  preemption  laws  or  not,  ( and  I  am  inclined 
to  agree  with  Mr.  Attorney  General  Butler  in  the  opinion 
that  it  is  not,)  expresses,  in  my  opinion,  the  legal  rule  for 
the  determination  of  claims  under  the  special  act  of  1863. 
It  was  not  the  equity  possessed  by  the  claimants  under 
Vallejo,  derived  from  settlement,  occupation,  or  cultivation 
alone  of  the  lands  they  had  purchased,  which  induced 
Congress  to  give  the  relief  provided  by  that  act.  The  act 
was  passed  in  recognition  of  the  view  so  ably  and  power- 
fully enforced  by  Mr.  Justice  Grier,  in  his  opinion  dis- 
senting from#th'e  judgment  of  the  court,  that  the  grant  to 
Vallejo  was  a  genuine  grant  for  a  consideration  paid,  and 
so  universally  acknowledged  in  the  country  of  its  origin, 
which  the  Mexican  Government  would  never  have  dis- 
turbed on  any  of  the  grounds  on  which  its  invalidity  was 
affirmed  by  the  majority  of  the  judges,  of  the  Supreme 
Court.  That  was  the  superior  equity  possessed  by  all  bona 
fide  purchasers  from  Vallejo,  or  his  assigns,  which  Congress 
deemed  eminently  worthy  of  protection.  If  the  grant 
set  up  by  Vallejo  had  been  rejected  as  fabricated  or  spuri- 
ous, there  is  no  reason  to  believe  that  Congress  would  have 
extended  protection  to  any  who  deduced  title  through 
such  a  grant,  however  strongly  their  claims  as  mere  settlers 
or  occupants  of  the  land  might  have  been  commended  to 
their  consideration.  Congress  did  not  require  the  claimants 
to  prove  any  connection,  with  the  lands  which  they  had  pur- 
chased earlier  than  the  date  of  the  adjudication  of  the  case. 
It  was  not  thought  that  parties  whose  relations  to  the  prop- 
vol.  xi— 32 
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erty  were  of  earlier  inception  had  superior  rights  to  those 
possessed  by  persons  who,  at  that  date,  had  reduced  the 
lands  they  claimed  into  their  possession;  nor  were  the  equi- 
ties of  the  latter  deemed  in  any  sense  inferior  to  the  equities 
of  the  former.  The  beneficent  provisions  of  the  statute 
were  grounded  upon  a  consideration  higher  and  deeper 
than  the  settlement  of  the  lands  by  the  Vallejo  claimants. 
They  were  suggested  and  framed  in  the  belief  that  those 
claimants  possessed  an  equity  as  purchasers  of  a  genuine, 
though  defective  title,  derived  from  Mexico,  to  which  this 
Government,  in  good  faith,  was  bound  liberally  to  extend 
protection. 

I  hold,  therefore,  that,  in  view  of  the  general  policy  of 
the  statute,  it  is  the  duty  of  tjie  Department  charged  with 
its  execution  to  give  such  construction  and  effect  to  its  pro- 
visions as  is  most  consonant  with  its  reason,  and  will  best 
promote  its  objects. 

I  think  it  was  plainly  the  intention  of  Congress  to  enable 
any  bonajide  purchaser  from  Vallejo,  or  his  assigns,  whether 
resident  or  not  of  California,  who  should  prove,  within  the 
time  limited,  that  he  had  effected,  either  personally  or 
through  a  tenant,  settlement  of  a  part  of  the  tract  em- 
braced by  his  claim,  to  acquire  title  thereto  from  the 
United  States. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Jambs  Harlan, 

Secretary  of  the  Interior. 


LE  BARON'S  CASE. 

A  mail  contractor  cannot  draw  pay  for  services  or  work  rendered  or  done 
prior  to  his  taking  the  oath  prescribed  by  the  act  of  March  8, 1863. 

Attorney  General's  Oppioe, 

June  5, 1866. 
Sir  :  In  your  letter  of  the  21st  of  May,  you  inform  me 
that  C.  L.  Le  Baron  has  conveyed  the  mail  on  route  fto. 
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6,584,  from  Pensacola,  Florida,  to  Pollard,  Alabama,  for 
the  quarter  ending  March  31, 1866.  Le  Baron  did  not 
take  the  oath  prescribed  by  the  act  of  March  3, 1863,  till 
the  4th  of  May,  1866.  Such  being  the  facts,  you  desire  to 
know  whether,  in  my  opinion,  he  can  be  paid  for  convey- 
ing the  mail  before  he  took  the  oath. 

The  question  may  be  best  answered  by  dividing  it  thus : 

1st.  Are  contractors  for  carrying  the  mails  required  to 
take  the  oath  prescribed  in  the  act  of  the  3d  of  March, 
1863? 

2d.  If  contractors  are  required  to  take  the  oath,  is  it 
necessary  that  they  should  take  it  before  discharging  the 
duties,  or  performing  the  service,  in  order  to  entitle  them 
to  their  pay? 

As  to  the  first — 

Looking  through  the  legislation  of  Congress  from  1792, 
particularly  to  the  acts  of  1792, 1810,  and  1825;  consider- 
ing the  opinion  of  Chief  Justice  Marshall,  in  the  case  of 
the  United  States  vs.  Solomon  Belew,  (2  Broekenbrough's 
Reps.,  280;)  and  being  informed  of  the  fact  that  the  Post 
Office  Department  has  constantly,  since  the  organization 
of  the  Department,  required  mail-contractors,  and  mail- 
carriers  to  take  the  oaths  prescribed  in  the  acts  of  1810  and 
1825 ;  and  seeing  that  mail-contractors  and  mail-carriers 
are  as  certainly  embraced  by  the  terms  of  the  oath  pre- 
scribed in  the  act  of  1863  as  they  were  in  the  oath  pre- 
scribed in  the  preceding  acts,  I  cannot  doubt  but  that 
mail-contractors  should  be  required  to  take  the  oath 

As  to  the  second  question — 

The  act  of  March  3, 1863,  section  2,  requires  that  the 
Postmaster  General,  all  postmasters,  and  special  agents, 
and  all  persons  employed  in  the  General  Post  Office,  or  in 
the  care,  custody,  and  conveyance  of  the  mail,  hereafter 
appointed  and  employed,  shall,  previously  to  entering  upon 
the  duties  assigned  to  them,  or  the  execution  of  their  trusts, 
and  before  they  shall  be  entitled  to  receive  any  emoluments 
therefor,  take  the  prescribed  oath,  and  cause  a  certificate 
thereof  to  be  filed  in  the  General  Post  Office.    It  will  be 
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perceived  that  it  is  made. as  much  the  duty  of  mail-con- 
tractors to  take  the  oath,  as  for  the  Postmaster  General,  or 
any  other  officers  of  the  Department,  to  do  so.  There  is 
no  difference,  in  this  respect,  under  the  act,  betwixt  officers 
and  employes  and  contractors.  In  one  aspect  of  the  case, 
and  probably  its  chief  aspect,  the  ability  to  take  the  oath, 
and  the  fact  that  the  oath  is  taken,  are  qualifications  as 
well  for  employes  and  contractors  as  for  officers  in  the  Post 
Office  Department.  It  will  hardly  be  contended  that  the 
regular  officers  of  the  Department  could  draw  their  salaries 
without  taking  the  oath;  and,  asthe  act  makes  no  distinction 
betwixt  officers  and  contractors,  I  do  not  see  why  the  oath 
is  not  also  a  condition  precedent  in  the  case  of  contractors. 

The  duties  of  an  office  may  be  performed  by  one  who 
is  not  qualified,  and  who  cannot  therefore  receive  the  emol- 
uments thereof.  So  a  contractor  may  render  services  for 
which  he  is  not  qualified,  and  for  which  he  cannot  there- 
fore get  his  reward.  Cases  of  individual  hardship  may 
occur  under  the  statute,  because  parties  are  not  diligent 
in  learning  what  are  the  requirements  of  the  law.  The 
cause  of  such  hardship  cannot  be  said  to  be  in  the  law, 
but  in  the  party. 

I  am  of  opinion,  that  a  contractor  for  carrying  the  mail 
cannot  draw  pay  from  the  Department  for  services  ren- 
dered, or  work  done,  prior  to  his  taking  the  oath;  and, 
therefore,  that  you  are  not  warranted  by  the  law  in  paying 
Le  Baron  for  services  rendered  prior  to  his  taking  the  oath. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  William  Dennison, 
Postmaster  General. 
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CLEARANCE  OF  STEAMER  POCAHONTAS. 
This  vessel  is  entitled  to  clear  with  munitions  of  war  for  Honolulu. 

Attorney  General's  Office, 

June  8, 1866. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  7th  instant,  covering  a  copy  of  a  com- 
munication from  William  Jones,  master  of  the  steamer 
"  Pocahontas,"  to  you.  This  vessel,  it  is  said,  was  late  a 
gun-boat  in  the  United  States  navy,  and  is  now  the  pri- 
vate property  of  Henry  F.  Hamill,  of  New  York  city. 
The  letter  of  Mr.  Jones  asks  permission  to  load  this  vessel 
with  munitions  of  war  for  Honolulu,  Sandwich  Islands. 
He  declares  that  there  is  no  intention  of  selling  the  ship  or 
cargo  to  any  republics  now  at  war  with  Spain. 

I  am  aware  of  no  law  prohibiting  the  shipment,  on  board 
of  private  vessels  in  our  ports,  of  munitions  of  war,  destined 
for  Honolulu;  nor  do  I  know  of  any  law  under  which  a 
clearance,  in  the  case  of  such  a  vessel  as  is  described  by 
Mr.  Jones,  bound  on  such  a  voyage  as  is  mentioned  in  his 
letter,  would  be  refusable.  If,  therefore,  when  the  vessel 
is  ready  to  clear,  no  case  different  from  that  stated  in  the 
communication  of  that  gentleman  is  presented,  I  should 
think  there  would  be  no  objection  to  granting  the  vessel 
and  cargo  the  proper  papers. 

You  are,  of  course, /aware  that,  should  the  vessel  be 
cleared  for  Honolulu,  the  presentation  of  the  present  ap- 
plication will  not  entitle  Mr.  Jones,  or  the  owners  of  the 
vessel  and  cargo,  at  any  stage  or  period  of  the  voyage,  to 
any  other  protection  from  the  Government  of  the  United 
States  than  is  extended  in  all  cases  to  citizens  of  the  United 
States  engaged  in  lawful  commerce  on  the  high  seas.  The 
Government  will  not  be  precluded  by  anything  which  has 
occurred  from  inquiring  hereafter  into  the  intentions  or 
conduct  of  the  parties. 

I  think  that,  if  nothing  to  the  contrary  of  Mr.  Jones's 
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statement  should  subsequently  appear,  the  vessel  would 
be  entitled,  at  the  proper  time,  to  clear  for  the  proposed 
voyage,  under  the  laws  of  the  United  States. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 


BONDS  OP  THE  SCHOOL-FUND  OP  LOUISIANA. 

These  bonds  should  be  restored  to  the  State  authorities. 

Attorney  General's  Office, 

June  16, 1866. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  yesterday,  submitting  to  me  the  question,  whether 
certain  bonds  claimed  to  belong  to  the  school  and  other 
trust-funds  of  the  State  of  Louisiana,  which  were  taken  by 
General  Sheridan,  at  Shreveport,  Louisiana,  and  trans- 
mitted  to  Washington,  together  with  the  bonds  belonging 
to  the  free  banks  of  the  city  of  Nqw  Orleans,  should  be 
returned  to  the  State  authorities  of  Louisiana,  in  the  same 
manner  that  the  bonds  belonging  to  the  banks  have  been 
returned,  in  accordance  with  my  letter  to  you  of  April  17th. 
In  reply  I  have  to  advise  you,  that  it  is  my  opinion  that 
all  bonds  identified  as  belonging  to  such  trust-funds  should 
be  returned  to  the  State  authorities  of  Louisiana. 

In  relation  to  the  bonds  still  remaining  in  the  Treasury 
Department,  alluded  to  in  your  letter  as  unclaimed,  it  is 
my  opinion  that  they  should  be  retained  for  the  present  in 
the  custody  of  the  Department,  in  order  to  afford  time  and 
opportunity  for  claimants  thereto  to  appear. 
I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch,  • 

Secretary  of  the  Treasury. 


Digitized  by  VjOOQ iC 


TO  THE  SECRETARY  OF  THE  TREASURY.     503 
Claim  of  Rosencrantz  and  Merchant. 


CLAIM  OF  BOSENCRANTZ  AND  MEBCHANT. 

The  seizure  of  the  cotton,  claimed  by  Bosencrantz  and  Merchant,  on  May 
13, 1866,  under  the  order  of  General  Canby,  constituted  a  valid  capture, 
upon  which  the  Court  of  Claims  can  alone  adjudicate,  under  the  act  of 
March  12, 1863,  according  to  the  principle  of  the  case  of  the  Savannah 
Cotton. 

Attorney  General's  Office, 

June  16, 1866. 

Sir:  Messrs.  Rosencrantz  and  Merchant  claim  the  pro-4 
ceeds  of  the  sale  of  certain  cotton  taken  at  Mobile,  by  the 
quartermaster  in  charge  of  captured  property  there,  and 
sold  at  New  Fork  by  the  United  States  cotton  agent. 

It  appears  that,  a  short  time  before  the  occupation  of 
Mobile  by  our  troops,  the  cotton  was  placed  on  board  of 
two  steamers,  chartered  by  its  owners  and  conveyed  up  the 
river.  The  claimants  allege  that  it  was  thus  removed  from 
Mobile  in  order  to  prevent  its  destruction  by  the  "  confed- 
erate authorities."  An  affidavit  attached  to  the  invoice  of 
the  two  hundred  and  forty-one  bales  claimed  by  Rosen- 
crantz states,  that  it  was  thus  shipped  up  the  river  "  under 
a  permit  granted  by  the  confederate  authorities  to  Captain 
L.  Merchant."  That  is,  as  I  understand  it,  nearly  one 
thousand  bales  of  cotton  were  permitted  by  the  "  confed- 
erate authorities"  to  leave  the  city  of  Mobile,  then  in  dan- 
ger of  capture  by  our  troops,  in  order  that  the  property 
might  be  saved  from  destruction  by  the  same  "  confederate 
authorities."  There  must  have  been  danger  of  destruction 
from  some  quarter,  otherwise  the  claimants  would  not  have 
removed  their  property  from  the  city.  If  they  were  fearful 
of  the  action  of  the  rebels,  there  must  have  been  an  inti- 
mation of  an  intention  in  that  quarter  to  destroy  the  cot- 
ton. But  if  the  rebels  intended  to  burn  or  otherwise 
destroy  the  property,  how  came  it  that  they  gave  the 
claimants  a  "  permit "  to  carry  it  beyond  their  control  ? 
The  more  probable  explanation  would  seem  to  be  that  the 
chief  and  controlling  purpose  of  the  removal  was  to  place 
the  cotton  where  the  United  States  could  not  reach  it,  at 
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least  until  the  claimants  could  make  favorable  terms  with 
the  military  authorities.  Their  subsequent  action  seems 
to  confirm  this  view.  After  the  establishment  of  General 
Granger's  lines  around  Mobile,  it  was  found  that  the  two 
steamers  with  their  cargoes  were  not  within  them.  The 
claimants  visited  General  Granger  and  procured  from  him 
a  paper  denominated  a  "  safe-conduct,"  but  which,  on  its 
face  is  an  order  from  that  officer  addressed  to  the  char- 
terers of  the  steamers,  directing  them  to  bring  "  to  the  city 
*  the  boats  Coquette  and  Flirt  with  their  cargoes  without 
delay."  The  paper  proceeds,  "  protection  for  the  same  is 
hereby  granted  by  the  United  States  military  authorities." 
The  order  was  obeyed.  The  cotton  reached  Mobile,  but 
at  what  date  does  not  appear,  and  was  permitted,  as  is 
stated,  to  remain  in  the  possession  of  the  claimants  until 
its  seizure  by  General  Canby's  quartermaster.  The  order 
or  "safe-conduct"  of  General  Granger  is  dated  April  13, 
1865.  General  Canby,  on  or  about  the  21st  of  April,  estab- 
lished his  headquarters  at  Mobile.  On  that  day  he  issued 
an  order,  which  is  interpretable  as  a  warrant  for  the  seizure 
of  all  cotton  within  the  lines  of  our  military  occupation  as 
then  established.  Pursuant  to  this  order,  and  in  ignorance, 
as  may  be  assumed,  of  the  previous  order  of  General  Gran- 
ger relative  to  the  property,  the  cotton  of  the  claimants 
was  taken  out  of  their  possession  on  the  13th  of  May,  at 
Mobile,  by  the  quartermaster  in  charge  of  captured  prop- 
erty, and  shipped  to  New  York. 

The  seizure  thus  effected  constituted  an  actual  capture 
of  the  cotton.  But,  it  may  be  contended,  General  Canby's 
officer  cannot  be  presumed  to  have  intended  to  effect  a 
capture  of  property  which  was  at  the  time  of  seizure  under 
the  protection  of  a  safe-conduct  duly  granted  by  General 
Granger,  and  therefore  the  case  wants  that  element  of  in- 
tention to  seize  and  retain  the  property  as  captured  which 
always  exists  in  a  case  of  actual  valid  capture.  Even  if 
there  were  no  question  as  to  the  competency  of  General 
Granger  to  protect  cotton  within  the  limits  of  his  command 
from  military  canture,  I  should  desire,  before  giving  my 
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assent  to  the  view  of  the  case  just  stated,  to  know  much 
more  concerning  the  facts  attending  the  conduct  of  the 
claimants  after  the  issuance  of  the  "  safe-conduct,"  than  is 
contained  in  the  papers  you  have  submitted.  Did  they 
take  advantage  of  it  within  a  reasonable  time,  and  under 
circumstances  exhibiting  perfect  good  faith  on  their  part  ? 
Did  they  avail  themselves  of  the  privilege  and  protection, 
which  they  claim  were  extended  to  them  by  General  Gran- 
ger, before  or  after  the  stringent  order  of  General  Canby 
was  promulgated,  and  if  not  till  after  that  event,  why  did 
they  delay  the  removal  of  the  cotton  to  Mobile  ?  These 
questions  are  not  answered.  Upon  the  answer  given  to 
them  would  depend  to  a  great  degree  the  determination  of 
the  precise  legal  effect  of  the  safe-conduct  granted  by  Gen- 
eral Granger,  and  the  validity  of  the  claim  made  under  it. 
But  independently  of  the  question  whether  the  claimants 
have  placed  themselves  in  a  position  to  set  up  this  protec- 
tion against  the  present  capture,  there  is  grave  doubt  as  to 
the  authority  of  General  Granger  to  exempt  this  property 
from  liability  to  capture.  This  doubt  is  suggested  by  the 
provisions  of  the  6th  section  of  the  captured  and  abandoned 
property  act  of  March  12,  1863,  which  made  it  a  high 
offence  for  any  military  officer  to  refuse  or  neglect  to  turn 
over  to  an  agent  of  the  Treasury  Department  any  cotton, 
sugar,  rice,  or  tobacco  which  came  under  his  control  in 
the  insurrectionary  districts.  "Without  determining  whether 
the  cotton  of  the  claimants  was,  in  fact  and  law,  under  the 
control  of  General  Granger,  before  it  was  brought  back  to 
Mobile,  I  cannot,  as  at  present  advised,  hold  that  he  had 
power,  the  act  of  1863  being  in  full  force  and  operation,  at 
one  and  the  same  time,  to  permit  it  to  come  within  his  lines, 
and  thus  under  his  direct  control,  and  grant  in  its  favor  a 
right  of  exemption  from  capture  for  the  purposes  desig- 
nated in  the  statute. 

Cotton  seems  to  be  specially  stigmatized  by  the  statute 
as  a  capturable  thing,  whenever  found  by  military  persons 
in  the  insurgent  territory.  Placed  under  the  ban  of  the 
military  power  of  the  Government,  no  such  privileges  and 
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exemptions  as  may  be  extended  to  ordinary  property  on 
land  in  time  of  war  could  be  extended  to  it,  without  incur- 
ring heavy  penalties,  by  any  one  holding  a  commission  or 
wearing  a  uniform  in  the  military  service  of  the  United 
States.  We  have  no  concern  with  the  policy  of  this  law. 
Congress  has  sole  authority  to  make  rules  concerning  cap- 
tures on  land  or  water.  Every  such  rule  must  be  obeyed 
by  military  officers.  They  have  no  authority  to  make 
exceptions  to  or  grant  exemptions  from  its  operation.  A 
grant  of  such  an  exception  is  null  and  void,  and  can  fur- 
nish no  protection  to  any  person  or  property.  In  this  view 
of  the  purpose  and  effect  of  the  statute  of  March  12, 1863, 
I  am  constrained  to  hold  that  General  Granger  possessed 
no  authority  to  grant  such  protection  to  this  cotton  as 
would  in  law  exempt  it  from  the  operation- of  the  subse- 
quent order  of  General  Canby,  and  from  liability  to  cap- 
ture in  pursuance  of  that  order,  and  therefore  thnt  the 
seizure  on  the  18th  of  May  constitutes  a  valid  capture  of 
the  property,  upon  which  the  Court  of  Claims  is  alone 
competent  to  adj  udi  cate. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 


MARSHALS'  EXPENDITURES  FOR  FURNITURE  AND  RENT. 

A  marshal  who  may  incur  a  greater  expense  than  $20  a  year  for  furniture, 
without  the  previous  authority  of  the  Secretary  of  the  Interior,  cannot 
be  allowed  in  his  accounts  the  amount  expended  exceeding  that  allow- 
ance; and  the  same  rule  applies  to  the  excess  above  $50  for  rent  and 
improvements,  when  expended  without  such  authority. 

Attorney  General's  Office, 

June  25,  1866. 
Sir  :  The  plain  import  of  the  provisions  of  the  enacting 
clause  and  proviso  of  the  2d  section  of  the  act  of  February 
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26, 1853,  (10  Stats,  at  Large,  165,)  is,  that  a  marshal  who 
may  incur  a  greater  expense  than  $20  in  any  one  year  for 
furniture,  or  $50  for  rent  and  improvements,  without  re- 
ceiving the  previous  authority  of  the  Secretary  of  the  In- 
terior, shall  not  be  paid  or  allowed  the  amounts  thus 
expended. 

The  enacting  clause  provides  that  the  marshal  shall  be 
paid  expenses  necessarily  incurred  for  fuel,  lights,  and 
other  contingencies  that  may  acrue  in  holding  the  courts 
within  the  district.  If  this  were  the  whole  of  the  law 
on  the  subject,  the  only  question,  in  the  case  of  such  ex- 
penditures as  you  mention,  would  be  whether  they  were 
necessarily  incurred  ?  But  the  proviso  says  that  a  marshal 
shall  not  incur  an  expense  of  more  than  $20  in  any  one 
year  for  furniture,  or  $50  for  rent  of  a  building  and  im- 
provements thereon,  without  receiving  the  instruction  of 
the  Secretary  of  the  Interior.  Nothing  can  be  clearer,  it 
seems  to  me,  than  that  Congress  meant  to  prohibit  the 
payment  of  expenses  incurred  by  the  marshal,  for  furniture 
and  rent,  exceeding  the  amount  limited  in  the  statute,  with- 
out compliance  with  the  terms  of  the  proviso. 

This  question  was  carefully  considered  by  Mr.  Attorney 
General  Black,  and,  in  the  opinion  which  he  expressed,  I 
fully  concur.  Mr.  Black  has  exhausted  the  argument  for 
this  construction  of  the  statute.  I  forbear  to  repeat  what 
he  has  said  so  well. 

I  am,  sir,  very  respectfully, 

Tour  obedient  servant, 

JAMES  SPEED. 
Hon  James  Harlan, 

Secretary  of  the  Interior 
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JUDICIAL  POWERS  OF  UNITED  STATES  CONSULS  IN  SAND- 
WICH ISLANDS. 

The  consular  courts  of  the  United  States  at  Honolulu  have  the  right 
and  power,  without  interference  from  the  local  courts,  to  determine,  as 
between  citizens  of  the  United  States,  who  comprise  the  crew  of  an 
American  vessel,  and  are  bound  to  fulfill  the  obligations  imposed  by  the 
shipping  articles. 

Attorney  General's  Office, 

June  26, 1866. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  4th  of  May,  together  with  the  despatches 
of  Alfred  Caldwell,  Esq.,  consul  for  the  United  States  at 
Honolulu. 

The  consul  complains  that  the  Hawaiian  courts  have 
been  guilty  of  breaches  of  the  treaty  betwixt  the  United 
States  and  his  majesty  the  Xing  of  the  Hawaiian  Islands. 

The  first  case  is  this — 

Four  seamen  were  lawfully  shipped  at  New  Bedford,  in 
the  United  States,  on  the  American  ship  "Josephine,"  for 
a  whaling  voyage  not  exceeding  four  years  in  duration,  and 
back  aga\n  to  New  Bedford.  One  of  the  judges  of  the 
supreme  court  of  the  kingdom  discharged  the  seamen  from 
the  ship,  and  relieved  them  from  the  obligation  of  their 
contract,  assuming  jurisdiction  because  the  seamen  were 
subjects  of  the  kingdom.  The  four  seamen' had  made  no 
application  to  the  consul  for  an  exercise  of  this  jurisdiction 
and  power. 

The  second  case  is — 

The  American  ship  "Blue  Jacket"  went  to  the  port  of 
Honolulu,  for  the  purpose  of  taking  from  there  a  cargo  of 
oil  to  New  Bedford.  A  seaman  on  the  boat  by  the  name 
of  Thomas  Duane,  but  calling  himself  Burns,  applied  to 
the  consul  to  be  discharged  from  the  vessel,  because  he 
had  not  been  lawfully  shipped.  The  consul  notified  the 
captain  of  the  "Blue  Jacket,"  had  the  witnesses  before 
him,  heard  the  case  regularly,  and  dismissed  the  complaint 
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on  the  ground  that  Duane  'or  Burns  had  been  lawfully 
shipped  on  said  vessel  at  San  Francisco  on  the  voyage  to 
New  Bedford. 

One  of  the  judges  of  the  supreme  court  of  the  kingdom, 
notwithstanding  he  was  informed  of  the  proceedings  and 
judgment  of  the  consulate  court,  assumed  jurisdiction,  and 
discharged  the  seaman.  After  the  seaman  was  discharged, 
he  sued  the  captain  in  a  territorial  court,  upon  a  claim  of 
$3,000. 

The  despatch  doeB  not  state  whether  Burns  (or  Duane) 
was  or  was  not  a  citizen  of  the  United  States. 

By  the  10th  article  of  the  treaty  betwixt  the  tJnited 
States  and  the  Hawaiian  kingdom,  it  is  agreed  that  "each 
of  the  two  contracting  parties  may  have,  in  the  ports  of 
the  other,  consuls  and  commercial  agents,  of  their  own 
appointment,  who  shall  enjoy  the  same  privileges  and 
powers  with  those  of  the  most  favored  nations.  *  *  * 
The  said  consuls,  vice  consuls,  and  commercial  agents  are 
authorized  to  require  the  assistance  of  the  local  authorities 
for  th,e  search,  arrest,  detention,  and  imprisonment  of 
deserters  from  the  ships  of  war  and  merchant  vessels  of 
their  country.  For  this  purpose,  they  shall  apply  to  the 
competent  tribunals,  judges,  and  officers,  and  shall  in 
writing  demand  the  said  deserters,  proving,  by  the  exhibi- 
tion of  the  registers  of  the  vessels,  or  the  rolls  of  the  crews, 
or  other  official  documents,  that  such  individuals  formed 
part  of  the  crews;  and  this  reclamation  being  thus  sub- 
stantiated, the  surrender  shall  not  be  refused." 

This  treaty  was  concluded  and  signed  at  Washington, 
on  the  20th  day  of  December,  1849. 

It  is  unnecessary  to  discuss  the  question,  whether  this 
treaty  conferred  any  judicial  power  upon  the  consuls  of 
the  United  States  in  the  Hawaiian  kingdom,  because  it 
is  agreed  that  the  consuls  of  the  two  contracting  parties 
shall  enjoy  the  same  privileges  and  powers  with  those  of 
the  most  favored  nations;  and  if,  therefore,  by  treaty  with 
any  other  nation,  either  of  the  parties  should  confer  judi- 
cial power  upon  consuls,  then,  by  the  intention  and  express 
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words  of  the  treaty  betwixt  the  United  States  and  the 
Hawaiian  kingdom,  the  consuls  mentioned  therein  were 
to  have  like  power.  Such  power  was  conferred  by  the 
twenty-first  article  of  the  treaty  entered  into  betwixt  the 
Emperor  of  France  and  the  King  of  the  Sandwich  Islands, 
In  that  treaty  it  is  stipulated,  that  the  "  respective  consuls 
shall  be  exclusively  charged  with  the  internal  order  on 
board  of  the  merchant  vessels  of  their  nations,  and  shall 
alone  take  cognizance  of  all  the  crimes,  misdemeanors, 
and  other  matters  of  difference  in  relation  to  said  internal 
order,  which  may  supervene  between  the  master,  the 
officers,  and  the  crew,  provided  the  contending  parties  be 
exclusively  French  or  Hawaiian  subjects,  and  the  local 
authorities  shall  not  be  allowed  therein  to  interfere,  unless 
by  the  approval  or  consent  of  the  consuls,  or  in  cases  where 
the  public  peace  and  tranquillity  are  disturbed  or  endan- 
gered." 

From  this  article  of  the  treaty  betwixt  France  and  the 
Sandwich  Islands,  the  judicial  power  of  the  consul  of  the 
United  States  at  Honolulu  is  derived  and  limited.  It  is 
not  known  that  the  Hawaiian  kingdom  has  any  treaty 
with  any  other  government  granting  larger  powers  to 
consuls.  In  respect  to  consular  powers,  France  has  been 
the  most  favored  nation. 

What,  then,  are  the  powers  granted  by  this  treaty? 

1st.  To  give  the  consul  jurisdiction,  if  a  French  vessel 
be  in  a  Hawaiian  port,  the  parties  must  all  be  French 
subjects;  and  if  a  Hawaiian  vessel  be  in  a  French  port,  the 
parties  must  all  be  Hawaiian.  This  article  having  become 
a  part  of  the  treaty  between  the  United  States  and  the 
Sandwich  Islands,  it  conferred  judicial  power  oh  the  consuls 
of  the  United  States  only  where  the  contending  parties  are 
exclusively  citizens  of  the  United  States.  If  it  should  be 
shown  that  either  party  was  not  a  citizen  of  the  United 
States,  the  local  courts,  and  not  the  consul,  would  alone 
have  jurisdiction. 

2d.  Where  the  parties  to  the  controversy  are  all  citizens 
of  the  United  States,  and  the  controversy  has  relation  to  the 
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internal  order  of  a  vessel  of  the  United  States  in  a  Hawaiian 
port,  the  local  authorities  cannot  interfere  therein,  except 
by  the  approval  or  consent  of  the  consul,  or  in  cases  where 
the  public  peace  and  tranquility  are  disturbed  or  endan- 
gered. 

And  that  brings  us  to  consider  whether  the  validity  or 
invalidity  of  the  enlistment  on  the  vessel  is  a  matter  relating 
to  the  internal  order  of  the  vessel. 

In  the  treaty  betwixt  the  United  States  and  the  Sand- 
wich Islands,  it  is  directly  agreed,  that,  upon  an  exhibition 
of  the  registers  of  the  vessel,  or  the  rolls  of  the  crews,  or 
by  other  official  documents,  showing  that  a  seaman  belongs 
to  the  vessel,  the  Hawaiian  authorities  shall  surrender  the 
seaman  as  a  deserter.  So  far  as  desertion  is  concerned, 
the  plain  language  of  the  treaty  precludes  the  Hawaiian 
court  from  going  behind  the  evidences  mentioned  in  the 
treaty.  If  a  vessel  of  the  United  States  shall  enter  a  Ha- 
waiian port,  and  a  seaman  desert,  whose  name  is  regularly 
borne  on  the  ship's  papers,  he  must  be  surrendered  at  the 
instance  of  the  consul.  The  court,  then,  cannot  inquire 
whether  his  shipment  is  regular  or  irregular.  This  feature 
of  the  treaty  rests  upon  the  idea  that  the  vessels  of  the  Uni- 
ted States  going  into  the  Sandwich  Islands  have  lawfully- 
enlisted  crews,  and  that,  if  there  is  to  be  any  controversy 
about  the  validity  of  the  contract  of  shipment,  the  parties 
are  remitted  to  the  courts  of  the  United  States. 

Now,  when  the  consuls  of  the  United  States  were  in- 
vested with  judicial  power,  under  the  treaty  betwixt  France 
and  the  Sandwich  Islands,  the  treaty  betwixt  the  United 
States  and  the  Sandwich  Islands  was  not  affected  thereby 
in  any  particular.  The  judicial  authorities  of  the  Islands, 
and. the  consuls  of  the  United  States,  were  still  bound  to 
regard  all  persons  on  vessels  of  the  United  States,  and 
whose  names  appeared  on  the  boat's  papers  as  parts  of  the 
crew.  But  in  the  treaty  betwixt  the  United  States  and  the 
Sandwich  Islands,  the  papers  are  only  made  conclusive  in 
cases  of  desertion.  It  is  not  certain  but  that,  under  that 
treaty,  a  seaman  could  in  any  other  case  but  desertion  ap- 
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peal  to  the  courts  of  the  Island  to  be  released  from  his 
contract.  Upon  that  question  I  have  no  opinion.  The 
provisions  of  that  treaty  are  referred  to  simply  to  show 
that,  in  cases  of  desertion,  the  courts  of  the  Island  are  re- 
quired to  surrender  deserters  from  vessels  of  the  United 
States,  and  that,  in  such  cases,  they  cannot  look  behind  the 
papers  of  the  boat 

In  making  this  agreement  in  regard  to  deserters,  the  two 
Governments  announced  the  principle,  that  the  question 
whether  the  shipment  of  the  seaman  was  lawful  or  not,  is 
one  which  should  be  remitted  to  the  authorities  of  the 
country  to  which  the  vessel  belongs. 

In  the  treaty  with  France,  consuls  are  made  judicial  offi- 
cers, and  given  cognizance  of  all  the  crimes,  misdemeanors, 
and  other  matters  of  difference,  in  relation  to  the  internal 
order  of  the  vessel,  which  may  supervene  between  the 
master,  the  officers,  and  the  crew.  The  question  whether 
a  seaman  is  bound  to  fulfill  the  obligation  imposed  by  the 
shipping-articles  is  certainly  a  matter  of  difference  betwixt 
the  master  and  one  of  the  crew.  The  fact  must  be  first 
determined  that  he  is  of  the  crew  before  the  consul  can 
take  jurisdiction.  Until  the  fact  is  made  manifest  that  he 
is  of  the  crew,  no  rules  in  regard  to  the  internal  order  of 
the  vessel  can  be  enforced.  Upon  the  question  whether 
he  is  not  of  the  crew,  depends  all  the  power  and  authority 
of  the  consul. 

To  say  that  the  consul  can  decide  all  questions  concern- 
ing the  internal  order  of  the  vessel,  except  the  question 
whether  the  man  is  or  not  of  the  crew,  is,  in  effect,  de- 
stroying his  jurisdiction,  making  it  of  no  value,  by  depriving 
him  of  the  power  to  dermine  conclusively  the  very  question 
upon  which  all  order  in  the  vessel  can  be  supported.  t  Un- 
less consuls  have  the  power  to  decide,  and  to  decide  without 
interference  from  the  local  courts,  who  compose  the  crew, 
it  seems  to  me  that  all  their  judicial  powers  are  idle.  It 
is  a  question  concerning  the  internal  order  of  the  vessel; 
because  upon  it  depends  all  right  to  impose  and  enforce 
rules  for  the  government  of  the  crew,  and  each  member  of 
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the  crew.  If  such  is  not  the  case,  the  consuls  could  not 
rightfully  take  cognizance  of  any  case  until  the  local  courts 
had  passed  upon  the  validity  of  the  shipping-articles,  and 
any  and  every  seaman  could  arrest  the  proceedings  of  the 
consuls,  by  pleading  that  he  had  signed  when  he  was 
drunk,  or  had  been  coerced  by  force,  or  induced  by  fraud 
to  do  so. 

Considering,  then,  the  treaty  betwixt  the  United  States 
and  the  Hawaiian  kingdom,  and  the  treaty  betwixt  the 
Emperor  of  France  and  the  same  kingdom,  I  am  of  the 
opinion,  that  the  consular  courts  of  the  United  States  at 
Honolulu  have  the  right  and  power,  and  without  interfer- 
ence from  the  local  courts,  to  determine,  as  between  citi- 
zens of  the  United  States,  who  compose  the  crew  of  an 
American  ship. 

From  what  I  have  said,  it  necessarily  follows  that,  in  the 
case  of  the  four  seamen  on  the  "  Josephine,"  they  being 
subjects  of  the  Hawaiian  kingdom,  and  not  deserters,  the 
local  courts  had  jurisdiction;  and  that,  in  the  case  of  the 
"  Blue  Jacket,"  as  it  must  be  presumed  that  Burns,  (or 
Duanc,)  being  on  an  American  vessel,  was  a  citizen  of  the 
United  States,  the  local  court  had  not  jurisdiction.  Upon 
its  appearing  to  the  local  court  that  it  was  a  difference 
betwixt  seamen,  all  American  citizens,  and  that  concerned 
the  internal  order  of  a  merchant  vessel  of  the  United  States, 
the  parties  should  have  been  referred  to  the  American  con- 
sul. This  seaman  had  applied  to  the  consul  for  redress. 
His  case  had  been  heard,  and  his  complaint  dismissed. 
That  fact  seems  to  have  been  known  to  the  local  court, 
which  discharged  him.  It  seems  to  me  to  have  been  an 
unlawful  proceeding,  and  a  violation  of  the  treaty. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant,  r 

JAMES  SPEED. 

Hon.  Wm.  H.  Seward, 

Secretary  of  State. 
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EXPORTATION  OF  GUANO. 

The  8th  section  of  the  act  of  March  3, 1865,  repeals  that  part  of  the  act  of 
August  18,  1856,  which  requires  the  trade  in  guano  from  guano  islands 
to  be  carried  on  in  coasting- vessels;  and  for. two  years  from  and  after 
July  14,  1805,  all  persons,  who  have  complied  with  the  act  of  1856,  sec- 
tion 2,  may  export  guano  in  any  vessels  which  may  lawfully  export 
merchandize  from  the  United  States. 

Attorney  General's  Office, 

June  27, 1866. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  5th  of  June,  wherein  you  ask  me  whether 
British  ships  can  take  guano  from  Baker's  island  to 
Europe. 

The  act  of  Congress  of  the  18th  of  August,  1856,  (11 
Stats.,  119,)  provides,  that  islands,  rocks,  or  keys,  upon 
which  there  are  deposits  of  guano,  and  which  shall  have 
been  possessed  by  citizens  of  the  United  States,  and  procla- 
mation made  thereof,  as  required  by  the  act,  shall  be  con- 
sidered as  appertaining  to  the  United  States.  The  guauo 
taken  from  such  islands,  rocks,  and  keys  shall  be  for  the 
use  of  the  citizens,  or  of  persons  resident  therein,  and  the 
introduction  of  guano  from  them  shall  be  regulated  as  in 
the  coasting-trade  between  different  parts  of  the  Umted 
States.  By  this  act,  the  Government  secures  to  the  dis- 
coverer (a  citizen  of  the  United  States)  of  guano  upon  an 
unoccupied  island,  rock,  or  key,  the  exclusive  use  thereof, 
but  upon  the  condition  that  the  guano  is  for  the  use  of  citi- 
zens or  residents  of  the  United  States,  and  that  the  guano 
is  to  be  brought  away  in  vessels  having  coasting-licenses, 
and  under  the  laws  regulating  the  coasting-trade.  Under 
the  act  of  1856,  guano  could  not  be  taken  from  one  of  these 
islands,  rocks,  or  keys  to  any  foreign  country;  or,  as  the 
act  declares,  that,  for  the  purposes  of  the  trade,  they  shall 
appertain  to  the  United  States,  it  may  be  properly  said 
that  the  act  prohibits  the  export  of  guano. 

By  the  act  of  Congress  of  the  3d  of  March,  1865,  section 
8,  (13  Stats.,  494,)  so  much  of  the  act  of  1856  as  prohibits 
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the  export  of  guano  is  suspended  in  relation  to  all  persons 
who  have  complied  with  the  provisions  of  section  2  of  the 
act  of  1856,  for  two  years  from  and  after  July  14,  1865. 
This  act  must  mean,  that  for  two  years  from  and  after  the 
14th  July,  1865,  guano  may  be  exported  by  all  persons  who 
have  complied  with  the  provisions  of  the  2d  section  of  the 
act  of  1856.  But  guano  cannot  be  exported  in  coasting- 
vessels,  and  there  is  no  express  repeal  of  that  part  of  the 
act  of  1856  which  requires  the  trade  in  guano  from  islands, 
rocks,  and  keys,  to  be  done  in  coasting-vessels,  and  under 
the  law  regulating  the  coasting-trade.  Laws  and  parts  of 
laws  may  be  repealed  by  implication.  This  is,  I  think,  a 
clear  case  of  repeal  by  implication.  The  suspension  of  the 
prohibition  is  of  no  avail,  if  none  but  coasting-vessels  can 
take  guauo  from  the  islands,  rocks,  and  keys ;  and  the  act 
of  1865  is  made  a  dead  letter.  The  object  of  the  act  of 
1865  was  to  give  the  right  to  persons  described  in  it  to 
export  guano,  and  of  course  repeals,  if  not  directly,  cer- 
tainly by  implication,  all  acts  and  parts  of  acts  that  pre- 
vent the  exercise  of  that  right. 

I  am,  therefore,  of  the  opinion  that  all  persons  who  shall 
have  complied  with  the  2d  section  of  the  act  of  1856  may, 
for  two  years  from  and  after  July  14.  1865,  export  guano 
iu  any  vessels  that  other  merchandize  can  be  exported  in 
from  the  United  States. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Wm.  H.  Seward, 

Sewetary  of  State. 
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GOODS  ABANDONED  IN  BONDED  WAREHOUSE. 

1.  The  21st  section  of  the  act  of  July  14, 1862,  repeals  so  much  of  the  pre- 

ceding laws  as  entitled  the  owners  of  goods  remaining  in  bonded 
warehouses  beyond  three  years  from  the  date  of  their  importation 
to  claim  the  surplus  of  the  proceeds  of  sale  of  such  goods. 

2.  The  Secretary  of  the  Treasury  has  no  power  to  act  upon  such  proceeds, 

as  in  case  of  a  fine,  penalty,  or  forfeiture  incurred  under  the  act^of 
July  14, 1862. 

Attorney  General's  Office, 

June  27, 1866. 

Sir:  Tour  letter  of  the  21st  instant  submits  for  my  con- 
sideration and  opinion  two  questions,  touching  the  con- 
struction of  the  21st  and  23d  sections  of  the  act  of  July  14, 
1862,  "  increasing  temporarily  the  duties  on  imports,  and 
for  other  purposes,"  in>  connection  with  certain  provisions 
of  former  statutes  regulating  the  warehousing  system  of 
the  United  States. 

By  the  first  "  warehousing  act "  of  August  6, 1846,  (9 
Stats,  at  Large,  53,)  the  collector  was  authorized  to  sell 
any  goods  remaining  in  public  store  beyond  one  year,  and 
to  pay  the  proceeds  of  such  sale,  deducting  charges  and 
duties,  if  they  remained  unclaimed  for  a  period  of  ten  days, 
into  the  Treasury  of  the  United  States.  But  the  act  pro- 
vided that  the  owner  of  the  property,  on  due  proof  of 
interest,  should,  nevertheless,  be  entitled  to  receive  from 
the  Treasury  the  overplus  of  the  proceeds  of  such  sale. 
The  act  of  March  28,  1854,  extended  the  time  for  the  con- 
tinuance of  imported  goods  in  warehouse  to  three  years 
from  the  date  of  original  importation.  Then  came  the  act 
of  July  14,  1862,  which,  in  section  21,  provides  that  "any 
goods  remaining  in  public  stores  or  bonded  warehouse 
beyond  three  years  shall  be  regarded  as  abandoned  to  the 
Government,  and  shall  be  sold,  under  such  regulations  as 
the  Secretary  of  the  Treasury  may  prescribe,  and  the  pro- 
ceeds paid  into  the  Treasury."     (12  Stats,  at  Large,  560.) 

On  December  10,  1862,  three  hundred  and  seventy-six 
bales  of  gunny  cloth  were  imported  into  Boston  from  Cal- 
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cutta,  and  were  duly  entered  in  bond,  and  placed  in  bonded 
warehouse.  The  cloth  remained  in  the  warehouse,  without 
exportation,  more  than  three  years.  The  first  question  is, 
whether,  after  sale  of  the  property,  and  payment  of  the 
surplus  of  the  proceeds,  deducting  charges  and  duties, 
into  the  Treasury,  the  owner  will  be  entitled  to  receive 
such  surplus  ?  I  answer,  no.  The  importation  in  question 
was  made  after  the  passage  of  the  act  of  1862.  The  provis- 
ions of  the  21st  section  of  that  statute,  therefore,  govern  the 
case.  The  act  of  1862  repeals  so  much  of  the  preceding  laws 
as  entitled  the  owners  of  goods  remaining  in  public  stores, 
or  bonded  warehouse  beyond  three  years  from  the  date 
of  their  importation,  to  claim  and  receive  from  the  Treas- 
ury the  surplus  of  the  proceeds  realized  by  sale  of  such 
goods.  This  repeal  was  effected  by  a  statutory  declaration 
that  the  goods  should  be  regarded  as  "  abandoned  to  the 
Government."  I  understand  by  this  that  Congress  meant 
that  the  property  should  be  held  and  treated  as  left  or 
deserted  by  the  owner,  without  hope  or  intention  of  return- 
ing and  resuming  possession  of  it.  This  character  or  qual- 
ity, so  to  speak,  is  affixed  to  the  goods,  by  operation  of  the 
statute,  immediately  upon  the  expiration  of  the  time  lim- 
ited for  their  exportation;  and  it  continues  so  affixed  to 
them  until  the  same  authority  that  imposed  it  shall  relieve 
the  property  from  the  predicament.  The  officers  of  the 
executive  department  of  the  Government  can  only  lawfully 
treat  property,  within  the  provisions  of  the  statute,  as  prop- 
erty, de  facto  and  de  jure,  abandoned  to  the  United  States. 
They  can  exercise  no  jurisdiction  to  relieve  it  from  that 
condition,  nor  can  they  recognize  anybody  as  entitled  to 
claim  it  against  the  Government.  It  must  be  entirely 
clear  to  every  mind  that,  if  the  Secretary  of  the  Treasury, 
or  any  other  executive  officer,  should  pay  over  the  proceeds 
of  property,  to  which  the  statute  has  affixed  this  quality, 
he  would  annul  the  law.  The  statute  does  not  declare  the 
property  abandoned  so  long  as  it,  or  its  proceeds,  shall 
remain  unclaimed,  but  that  it  shall  be  then  and  forever 
regarded  as  "  abandoned  to  the  Government."    The  very 
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object  of  the  provision  was  to  destroy  totally  the  right  con- 
ferred on  the  owner  by  previous  laws  to  claim  and  receive 
the  proceeds.  In  contemplation  of  the  statute,  the  prop- 
erty ceased  to  have  any  owner,  when  the  three  years  ex- 
pired, save  the  United  States.  No  right  in  any  person  can 
be  recognized,  without  treating  the  property  as  not  aban-^ 
doned,  without  violating,  therefore,  the  statute;  and  this,  of 
course,  you  cannot  do.  I  regard  the  provision  of  the  21st 
section  of  the  act  of  1862  as  repugnant  to,  and  therefore 
as  impliedly  repealing,  that  provision  of  the  act  of  1846 
which  entitled  the  owner  of  goods  in  public  stores,  or 
bonded  warehouse,  to  receive  the  proceeds  of  their  sale 
from  the  Treasury  of  the  United  States.  The  proceeds  of 
the  sale  of  th§  gunny  cloth  in  question  cannot,  in  this  view 
of  the  law,  be  disposed  of  according  to  the  provisions  of 
the  act  of  1846. 

The  second  question  on  which  you  desire  my  opinion  is, 
whether  the  Secretary  of  the  Treasury,  by  virtue  of  his 
authority  to  remit  all  fines,  penalties,  and  forfeitures  im- 
posed by,  or  incurred  under,  the  act  of  July  14, 1862,  may 
exercise  jurisdiction  to  remit  the  so-called  forfeiture  of  this 
property?  This  question  I  also  answer  in  the  negative. 
The  act  of  1862  does  not  treat  or  describe  property  in  the 
predicament  of  the  cloth  to  which  reference  has  been  made 
as  forfeited  to  the  United  States.  It  declares  merely  that 
it  shall  be  regarded  as  "  abandoned  to  the  Government" 
This  is  quite  another  thing  in  fact  and  law.  The  forfeiture 
of  property  is  imposed  as  a  penalty  for  the  commission  of 
an  act  prohibited  by  law,  or  for  the  omission  of  an  act 
commanded  or  required  to  be  done  by  law.  The  owner 
of  this  property  has  been  guilty  of  no  offence  of  commis- 
sion or  omission.  He  violated  no  law  in  allowing  the 
cloth  to  remain  more  than  three  years  in  warehouse.  He 
placed  his  property  in  a  certain  predicament;  but,  in  so 
doing,  he  is  not  chargeable  with  any  breach  of  duty  or  ob- 
ligation imposed  by  statute.  All  forfeitures  cognizable  by 
the  Secretary  of  the  Treasury,  under  the  act  of  1799,  are 
such  as  proceed  from  breaches  of  statutory  duty  or  obliga- 
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tion.  The  act  contemplates,  moreover,  such  forfeitures  as 
of  judicial  cognizance,  by  providing  that  the  Secretary  of 
the  Treasury  shall  in  all  cases  act  upon  reports  of  the  facts 
transmitted  to  him  by  the  judges  of  the  respective  districts 
in  which  the  forfeitures  shall  have  accrued.  I  am  clearly 
of  opinion,  therefore,  that  this  case  is  not  one  of  which  yoa 
have  jurisdiction  under  act  of  March  3, 1799. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 


TAYLOR'S  CLAIM. 

The  prize  certificates  issued  to  Samuel  Harding,  Jr.,  as  acting  ensign,  can- 
not be  paid  in  the  hands  of  Walter  Taylor. 

Attorney  General's  Office, 

July  5, 1866. 

Sir  :  I  have  received  the  letter  of  the  Second  Comptroller, 
containing  replies  to  the  several  inquiries  propounded  in 
my  letter  of  June  5th,  relative  to  the  claim  for  the  payment 
of  certain  prize-certificates  issued  to  Samuel  Harding,  Jr. 
I  am  now  prepared  to  give  you  my  opinion  on  the  ques- 
tions arising  under  that  claim. 

On  the  17th  of  November,  1864,  William  Martin  Hard- 
ing, as  attorney  of  Samuel  Harding,  Jr.,  received  from  the 
Treasury  Department  two  certificates  for  the  shares  of  prize- 
money  ascertained  to  belong  to  Samuel  Harding,  Jr.,  on 
account  of  the  capture  of  the  prize-vessels  "  Greyhound  " 
and  "  Minnie,"  by  the  steamer  "  Connecticut,"  on  which 
Mr.  Harding  served  as  an  aoting  ensign.  These  certificates 
are  on  their  face  declared  payable  to  Samuel  Harding,  Jr., 
or  order,  by  the  navy  agent  at  New  York.  They  are  in 
the  possession  of  Walter  Taylor,  who  demands  payment  of 
them.  This  demand,  if  sustainable  at  all,  must  be  sus- 
tained on  one  or  other  of  two  grounds.    The  first  is,  that 
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Taylor  is  the  lawful  assignee  and  owner  of  the  certificates 
and  the  claims  they  represent.  The  other  is,  that  if  he  ia 
not  such  assignee  and  owner,  he  has  been  duly  authorized 
by  the  payee  to  receive,  as  his  agent  or  attorney,  the 
amount  of  them  from  the  Government.  The  certificates 
are  not  endorsed  by  the  payee,  or  any  authorized  agent. 
The  title  has  not  passed  therefore  to  Taylor  by  endorsement. 
But  he  claims  that  he  acquired  title  under  an  assignment, 
dated  December  1, 1864,  executed  by  Samuel  Harding,  Jr., 
by  his  attorney,  William  Martin  Harding,  transferring  and 
assigning  to  him  (Taylor)  the  amount  due  the  assignor  as 
prize-money  for  the  capture  of  the  vessels  already  named. 
It  may  be  admitted  that  Taylor's  title  and  claim  would  be 
good,  if  William  Martin  Harding  had  authority  to  execute 
this  assignment.  Had  he  such  authority  ?  Clearly  not,  as 
the  evidence  stands. 

There  are  three  letters  of  attorney,  executed  by  Samuel 
Harding,  Jr.,  to  be  considered.  The  first,  dated  July  25, 
1864,  authorized  William  Martin  Harding  to  receive  the 
amount  due  the  principal  for  prize-money  consequent  on 
the  capture  of  the  "  Greyhound"  and  the  "  Minnie,"  among 
other  vessels,  and  to  endorse  and  receive  the  money  for  all 
drafts  or  warrants,  without  power  of  substitution. 

The  second  letter,  executed  in  England,  October  27, 

1864,  empowered  the  same  attorney  to  receive  the  amount 
due  the  principal  for  prize-money  for  the  capture  of  the 
"  Greyhound,"  with  power  of  substitution  and  revocation. 

The  third  was  executed  in  this  country,  on  February  4, 

1865,  and  authorized  William  Martin  Harding  to  receive 
the  amount  of  the  prize  money  due  the  principal  on  account 
of  the  capture  of  the  "  Greyhound "  and  the  "  Minnie," 
and  this  letter  also  contained  authority  for  substitution  and 
revocation.  William  Martin  Harding  had  no  color  of  au- 
thority, under  these  instruments,  or  any  of  them,  to  trans- 
fer the  certificates  in  question  to  the  claimant.  His  power 
was  limited  to  the  reception  of  the  money  from  the  Gov- 
ernment, and  did  not  extend  to  the  assignment  or  transfer 
of  the  claim,  or  to  the  negotiation  of  the  certificates.    The 
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English  cases  of  Hogg  vs.  Smith,  and  Hay  vs.  Goldsmith, 
(1  Taunton,  849,)  are  directly  in  point  The  determina- 
tion there  was,  that  a  letter  of  attorney  to  receive  from  the 
commissioners  of  the  navy  all  salary,  wages,  &c,  with  a 
general  power  to  receive  all  demands  from  all  other  per- 
sons, to  appoint  substitutes,  and  make  due  acquittances, 
did  not  authorize  the  agent  to  negotiate  bills  received  in 
payment,  or  to  endorse  them  in  his  own  name. 

The  cases  are  illustrations  of  the  general  doctrine  of  the 
law  of  agency,  that  the  authority  of  a  special  agent,  ap- 
pointed to  do  a  particular  act,  must  be  limited  to  that  act, 
and  to  such  acts  as  are  necessary  to  the  performanqe  of  it. 
The  attorney  in  the  present  case  had  power,  perhaps,  to 
endorse  these  certificates,  if  that  was  necessary  to  obtain 
the  money  from  the  navy  agent  at  New  York ;  but  he  had 
do  power  to  endorse  them  for  any  other  purpose;  nor 
would  the  determination  be  different  if  the  attorney  had 
received  from  the  claimant  the  full  amount  payable  accord- 
ing to  the  tenor  of  the  certificates.  The  Government  could 
not  even  in  that  event  pay  the  claimant,  without  incurring 
the  liability  of  being  answerable  to  the  principal  at  some 
future  time  for  the  entire  amount  of  the  claim. 

I  am  equally  clear  on  the  second  point,  that  Taylor  has 
no  authority  to  receive  the  amount  as  agent  for  Samuel 
Harding,  Jr.  The  paper  called  the  assignment,  to  which 
I  .have  already  referred,  purports  to  constitute  the  claimant 
the  attorney  irrevocable  of  Samuel  Harding,  Jr.,  to  ask, 
demand,  and  receive  the  amount  due,  or  to  become  due,  as 
prize-money  for  the  capture  of  the  vessels  before  named. 

Lord  Coke  says,  that  "  where  a  man  doeth  that  which 
he  is  authorized  to  do,  and  more,  then  it  is  good  for  that 
which  was  warranted,  and  void  for  the  rest."  (Co.-Litt., 
258,  a.)  This  rule,  however,  has,  as  Lord  Coke  also  de- 
clares, "divers  exceptions  and  limitations."  It  does  not 
apply  to  a  case  where  the  boundaries  between  the  excess 
and  the  rightful  execution  are  not  distinguishable.  Then 
the  whole  execution  is  void.  In  the  present  case,  the  power 
of  attorney  to  receive  the  prize-money  was  given  by  Wil- 
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liara  Martin  Harding  as  part  security  for  the  advance  re- 
ceived from  the  claimant,  aud  to  effectuate  the  assignment 
of  the  demand  against  the  Government.  If  the  assignment 
is  void,  the  authorization  of  the  assignee  to  receive  the 
money  must  be  likewise  void.  The  transaction  must  stand 
or  fall  as  a  unit. 

In  neither  character  is  the  claimant,  in  my  opinion,  en- 
titled to  demand  payment  of  these  certificates.  He  has  no 
title  to  them,  or  the  debts  they  represent,  as  owner.  He 
has  no  authority  to  receive  the  money  as  agent  of  the  payee. 
It  is  right,  however,  that  I  should  say,  in  conclusion,  that 
nothing  has  been  brought  to  my  notice  in  the  case  of  Samuel 
Harding,  Jr.,  which  would  justify  the  Government  in  re- 
fusing to  pay  the  amount  of  the  certificates  to  him  or  his 
attorney,  if  they  should  be  presented  for  payment  by  one 
or  the  other.  I  have  failed  to  discover  that  the  legal  effect 
attributed  by  the  Second  Comptroller  to  his  intermarriage 
with  the  notorious  "  Bell  Boyd,"  is  supported  by  a  correct 
view  of  any  existing  statute  of  the  United  States. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

Hon.  Gideon  "Welles, 

Secretary  of  the  Navy. 


WEST'S  CLAIM. 

The  President  has  no  authority,  under  the  11th  section  of  the  act  of 
August  31,  1852,  to  allow  thu  payment  of  an  account  of  a  United  States 
Marshal  for  extraordinary  expenses,  without  a  special  previous  taxation 
of  the  proper  district  or  circuit  court. 

Attorney  General's  Office, 

July  7,  1866. 

Sir:  I  have  the  honor  to  return  herewith  the  papers 

which  were  presented  to  you  by  William  A.  West,  late 

United  States  marshal  for  the  district  of  Nebraska,  and 

which  you  referred  to  me  on  the  3d  instant.    The  prin- 
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cipal  document  is  a  copy  of  an  account  on  file  in  the  office 
of  the  Comptroller  of  the  Treasury,  charging  the  United 
States  with  a  balance  of  $4,339  75.  This  balance  is  com- 
posed of  three  items,  the  large  one,  being  a  balance  stated 
in  a  prior  account-current,  of  $4,042  39.  The  other  two 
items  are,  respectively,  $262  56  for  compensation  of  mar- 
shal, and  $35  for  contingent  expense.  I  cannot  under- 
stand the  object  of  Mr.  West  in  calling  your  attention  to 
the  matter,  of  this  account,  unless  he  supposed  you  had 
authority  to  direct  its  payment  out  of  the  judicial  fund, 
under  the  act  of  1852.  If  this  be  his  view,  it  is  certainly 
a  most  erroneous  one.  You  have  manifestly  no  authority 
to  act  upon  the  claim  under  that  statute.  I  have  taken 
pains  to  inquire  at  the  proper  offices  as  to  the  precise 
nature  of  the  question  between  this  person  and  the  Gov- 
ernment. I  find  that  all  the  charges  made  in  this  account 
were  disallowed  or  suspended  by  the  accounting  officers, 
for  legal  and  sufficient  reasons,  and  that  no  one  of  the 
items  can  be  called  an  extraordinary  expense,  incurred  by 
the  claimant  in  executing  the  laws  of  the  United  States. 
So  much  of  the  claim  as  was  for  official  compensation,  was 
disallowed  or  suspended  for  want  of  the  proper  vouchers. 
This  item  amounts  to  several  thousand  dollars.  Another 
item  was  for  moneys  paid  jurors  and  witnesses.  On  in- 
vestigating the  matter,  it  was  discovered  that  the  marshal 
had  allowed  certain  jurors  and  witnesses  amounts  greater 
than  the  law  permitted,  and  of  course  his  claim  for  the 
illegal  allowances  was  rejected.  He  claimed  a  certain 
amount  for  expenses  of  a  guard  to  prisoners,  which  it  was 
found  had  never  performed  the  services  for  which  charge 
was  made.  He  claimed  his  expenses  for  certain  furniture 
purchased  without  the  consent  of  the  Secretary  of  the  In- 
terior, and  therefore  in  violation  of  the  act  of  1853.  This 
claim  was  accordingly  rejected  by  the  accounting  officers. 
When  I  mention  that  two  other  items,  purporting  to  be 
correct,  balances  from  previous  accounts,  were  rejected 
because  they  were  manifestly  erroneous,  and  not  what 
they  claimed  to  be,  I  have  stated  the  character  of  the  en- 
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tire  claim.  The  entire  claim,  if  it  had  been  just  in  law, 
and  supported  by  proper  proof,  would  have  been  duly 
allowed  in  the  settlement  of  his  accounts  by  the  accounting 
officers.  It  is  not,  therefore,  such  a  claim  as  is  recogniza- 
ble by  the  President  under  the  act  of  1852. 

But,  independently  of  the  character  of  the  demands  em- 
braced by  the  account,  you  cannot  allow  their  .payment 
under  the  act  of  1852,  because  they  have  not  been  legally 
taxed  according  to  the  provisions  of  that  law.  The  statute 
requires  a  "special  taxation"  of  extraordinary  expenses, 
payable  by  authority  of  the  President  out  of  the  judicial 
fund.  There  has  been  no  such  taxation  of  the  items  of 
the  present  claim.  The  certificate  of  the  district  judge 
was  given  under  the  general  law,  for  the  purpose  of  vouch- 
ing the  account  before  the  accounting  officer,  and  not 
under  the  act  of  1852,  for  the  purpose  of  a  special  allow- 
ance of  the  claim  by  the  President.  The  account,  there- 
fore, cannot  be  taken  from  the  files  of  the  Comptroller,  and 
presented  to  the  President  under  the  statute  of  1852. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
The  President. 


CASE  OF  GENERAL  GATES. 

A  retired  officer  of  the  army  is  not  entitled  to  the  full  pay  and  emolument* 
of  his  grade  whilst  not  assigned  to  duty. 

Attorney  General's  Office, 

July  9,  186b. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  2d  July,  1866,  wherein  you  ask  my  opin- 
ion upon  the  points  of  law  arising  upon  the  report  of  the 
Adjutant  General  in  the  case  of  General  Gates. 

It  appears  that  Brevet  Brigadier  General  William  Gates 
was  placed  upon  the  retired  list,  and  afterwards  assigned  by 
Mr.  Lincoln,  late  President,  to  active  service,  as  command- 
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ing  officer  at  Fort  Trumbull,  in  Connecticut.  From  this 
command  he  was  relieved  on  the  25th  of  March,  1864.  In 
June,  1865,  General  Gates  was  again  assigned  to  special 
duty,  and  now  makes  claim  for  the  difference  in  pay  and 
allowances  between  the  payments  made  to  him  when  in 
retirement,  and  such  as  would  have  been  made  to  Jiim  had 
he  been  retained  in  active  service.  Whether  such  claim  can 
be  allowed  or  not,  depends  upon  the  meaning  of  the  12th 
section  of  the  act  of  Congress,  approved  17th  July,  1862, 
and  entitled,  "An  act  to  define  the  pay  and  emoluments 
of  certain  officers  of  the  army,  and  for  other  purposes." 

This  act  authorizes  the  President,  in  his  discretion,  to 
place  upon  the  retired  list  any  officer  of  the  army  or  marine 
corps  whose  name  shall  have  been  borne  on  the  Army  or 
if  aval  Register  forty-five  years,  or  who  shall  be  of  the  age 
of  sixty-two  years,  and  to  retire  him  from  active  service. 
And  the  President  is  authorized  to  assign  any  retired  officer 
to  any  appropriate  duty;  and  such  officer  thus  assigned 
shall  receive  the  full  pay  and  emoluments  of  his  grade 
while  so  assigned  and  employed.  This  language  is  so 
plain,  that  comment  would  seem  unnecessary.  The  officer 
is  to  receive  his  emoluments  and  pay  whilst  so  assigned 
and  employed.  When  not  assigned  and  employed,  he  can 
receive  nothing  more  than  the  pay  of  a  retired  officer. 
The  President  is  authorized  to  assign  a  retired  officer  to 
duty  when  he  may  deem  it  proper  to  do  so,  and  may  with- 
draw him  from  active  service  at  his  discretion.  The  Pres- 
ident has  power  over  the  question,  whether  he  shall  be  in 
active  service  or  not;  but,  if  in  active  service,  the  President 
cannot  say  that  his  pay  shall  be  that  of  a  retired  officer, 
nor  can  the  President  say  that  a  retired  officer,  not  doing 
active  duty,  shall  receive  pay  and  emoluments  as  when 
assigned  and  employed.  The  President  can  only  control 
the  pay  of  a  retired  officer  by  assigning  him  to  duty.  The 
act  contemplates  that  the  retired  officer  may  be  off  or  on 
duty,  at  the  discretion  of  the  President,  and  he  must  be 
paid  accordingly. 

My  opinion,  therefore,  is,  that  General  William  Gates, 
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being  a  retired  officer,  cannot  claim  the  full  pay  and  emol- 
uments of  his  grade  whilst  he  was  not  assigned  to  duty. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

The  PRESIDENT. 


CLAIM  OF  BEALS  AND  DIXON. 

Beals  and  Dixon  have  no  legal  claim  against  the  United  States  for  an  in- 
crease of  prices  under  their  contract  of  January  1, 1857. 

'  Attorney  General's  Office, 

July  9, 1866. 

Sir:  I  have  the  honor  to  acknowledge  your  letter  en- 
closing the  following  joint  resolution  of  Congress,  "Author- 
izing the  Secretary  of  the  Treasury  to  adjust  the  claim  of 
Beals  and  Dixon  against  the  United  States." 

"Resolved,  £c,  That  the  Secretary  of  the  Treasury  is 
hereby  authorized  to  cause  the  accounts  of  Beals  and " 
Dixon,  for  deliveries  of  material  after  May  1, 1861,  under 
their  contracts  with  the  United  States,  to  be  adjusted  and 
paid,  allowing  to  said  Beals  and  Dixon  such  additional 
prices  for  material  delivered  after  May  1, 1861,  as  in  his 
opiuion  they  may  be  justly  ehtitled  to,  under  the  provisions 
of  their  supplementary  contract,  dated  January  1,  1857: 
Provided,  That,  in  the  opinion  of  the  Attorney  General, 
said  Beals  and  Dixon  have  a  legal  claim  upon  the  United 
States  for  an  increase  of  prices  under  said  contract.  Ap- 
proved May  2,  1866." 

On  the  10th  day  of  October,  1855,  the  Secretary  of  the 
Treasury,  for  and  on  account  of  the  United  States,  entered 
into  a  contract  with  Beals  and  Dixon,  by  which  Beals  and 
Dixon  bound  themselves  to  furnish  and  deliver  (wrought, 
fitted,  and  finished  in  a  proper  state  to  put  into  the 
building)  all  the  material  for  the  exterior  walls  of  the 
south  wing  of  the  extension  of  the  Treasury  Building. 
«   The  contract  sets  out  with  particularity  how  the  stone  is 
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to  be  dressed  and  finished,  and  agreeably  to  plans,  models, 
and  specifications,  lithographed  copies  of  which  are  made 
parts  of  the  contract,  the  whole  subject  to  such  omissions, 
additions,  and  alterations  as  may  be  determined  upon  by 
the  said  party  of  the  first  part,  the  Secretary  of  the  Treas- 
ury; and  in  case  any  additions,  omissions,  or  alterations 
are  determined  upon,  the  same  shall  be  specifically  noted 
on  the  contract,  and  the  amount  to  be  paid  or  deducted 
therefor  to  be  agreed  upon  and  stated.  The  contract  fixes 
various  prices  for  the  different  grades  of  all  of  the  contem- 
plated work. 

The  stones  were  to  be  delivered  from  time  to  time,  as 
required;  but  the  whole  to  be  delivered  on  or  before  the 
1st  day  of  October,  1857. 

On  the  1st  day  of  January,  1857,  the  Secretary  of  the 
Treasury  entered  into  another  contract  with  Beals  and 
Dixon,  by  which  they  engaged  to  furnish  the  material  for 
the  outside  of  the  remainder  of  the  building,  and  above  the 
cellar  walls.  This  contract  is  made  by  an  endorsement  on 
the  contract  of  the  10th  of  October,  1855,  and  the  material 
part  of  it  is  in  these  words:  "It  is  hereby  agreed,  by  and 
between  the  parties  to  the  within  contract,  that  the  parties 
of  the  second  part  shall  furnish  the  material  required  for 
the  said  extension,  as  above  noted,  in  all  respects  as  pro- 
vided in  the  within  contract,  and  at  the  same  prices,  and 
within  a  reasonable  time;  and  any  departure  from  these 
conditions  or  changes,  increasing  or  lessening  the  cost  of 
the  material,  and  any  and  all  differences  growing  out  of 
this  extension  of  the  contract,  shall  be  adjusted  by  the 
superintendent  of  the  work  upon  pro  rata  principles,  and 
the  decision  of  the  superintendent  shall  be  final  between 
the  parties." 

By  order  of  the  Department,  all  delivery  was  virtually 
stopped  in  March,  1859,  and  remained  suspended  until 
the  1st  of  May,  1861,  when  the  work  was  resumed. 

The  contractors  claim  that,  by  the  terms  or  legal  effect 
of  the  contract,  they  are  entitled  to  have  an  increase  of 
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prices  from  the  1st  of  May,  1861;  and  I  am  asked  whether 
they  have  such  legal  claim  under  the  contract. 

Of  the  loss  that  Beals  and  Dixon  may  have  sustained,  by 
reason  of  the  long  suspension  of  the  work,  I  can  have 
nothing  to  say.  I  am  inclined  to  the  opinion,  that  Con- 
gress intended  that  I  shtfuld  give  construction  to  the  con- 
tract without  any  reference  to  any  extraneous  facts.  The 
resolution  does  not  say  that  the  work  had  been  suspended, 
or  by  whom  suspended,  or  why  it  was  suspended.  Whence 
comes  my  authority,  then,  under  the  resolution,  to  look  at, 
or  consider,  any  fact  outside  of  the  contract?  and,  if  I  can 
do  so,  how,  and  from  whom,  are  the  facts  to  be  ascertained? 
I  am  to  say  whether  there  is  a  legal  claim,  under  the  con- 
tract, for  an  increase  of  prices,  without  being  informed  that 
any  of  the  conditions  of  the  contract  have  been  changed, 
and,  if  changed,  at  whose  instance,  without  being  informed 
that  any  of  the  stipulations  in  the  contract  have  been 
waived.  The  resolution  assumes  that  the  work  was  per- 
formed under  the  contract,  without  mentioning  or  suggest- 
ing the  existence  of  a  fact  outside  of,  and  independently  of, 
the  contract,  that  might  produce  a  change  in  the  prices 
mentioned  in  the  contract. 

This  view  of  the  scope  and  intent  of  the  resolution,  and 
which  I  take  it  is  the  true  one,  makes  it  my  duty  to  say, 
that  the  prices  mentioned  in  the  contract  cannot  be  in- 
creased. 

But,  assuming  the  facts  hereinbefore  stated  to  be  true,  I 
am  constrained  to  come  to  the  same  conclusion. 

The  contractors  claim  that  when  the  Government  sus- 
pended the  work,  there  was  a  departure  from  that  condi- 
tion in  the  contract  which  required  the  work  to  be  done  in 
a  reasonable  time,  and  that  in  such  case  the  contract,  by  its 
very  terms,  authorizes  the  superintendent  of  the  work  to 
readjust  the  prices.  Whether  this  is  so  or  not  depends 
upon  the  intention  of  the  contracting  parties,  and  their  in- 
tention must  be  ascertained  from  the  face  of  the  contract, 
and  without  the  aid  of  extraneous  facts.    Parties  to  con- 
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tracts  cannot  be  presumed  to  have  contemplated  and  pro- 
vided for  consequences  that  do  not  flow  from  their  acts. 
Hence,  when  there  was  a  departure  from  the  conditions  of 
the  contract  in  this  case,  it  cannot  be  that  either  party  be- 
came thereby  an  insurer  to  the  other  against  all  possible 
losses  from  all  possible  causes.  Such  departure  would 
authorize  the  superintendent  to  adjust  the  matter  of  differ- 
ence so  far,  and  only  so  far,  as  the  changed  condition  caused 
a  loss  or  gain .  If  the  place  of  delivery  was  changed,  there- 
by making  the  cost  less  or  more,  the  superintendent  could 
adjust  that  matter,  because  the  change  would  directly  di- 
minish or  increase  the  cost.  But  by  a  change  of  the  place 
it  does  not  follow  that  either  party  shall  hereafter  become 
the  insurers  to  the  other  against  all  possible  accidents,  and 
especially  the  insurer  against  hazards  that  were  not  within 
the  contemplation  of  the  parties,  and  which  hazards  were 
not  caused  or  increased  or  diminished  by  reason  of  any 
thing  done  by  the  parties.  Take  the  case  of  a  vessel  loaded 
with  stone  lost  at  sea  after  the  resumption  of  the  works. 
The  Government  would  not  be  responsible  under  the  con- 
tract for  the  loss,  because  such  loss  could  not  be  ascribed 
to  the  suspension.  An  increase  of  prices  is  demanded  after 
the  suspension  because  of  the  increase  in  the  cost  of  labor 
and  the  diminution  in  the  value  of  money,  which  occurred 
during  the  progress  of  the  work.  The  great  change  in  the 
cost  of  labor  and  the  value  of  money  was  not  caused  by  the  . 
suspension  of  the  work  under  the  contract;  the  suspension 
had  no  effect  upon  labor  or  the  value  of  money.  The  sus* 
pension  of  this  contract  had  no  more  to  do  with  causing 
the  great  storm  that  affected  prices  and  values,  than  it 
could  have  had  in  producing  a  storm  that  would  wreck  a 
stone-laden  vessel  of  the  contractors. 

The  contract  does  not  expressly  or  by  the  most  remote 
implication  make  any  provision  in  regard  to  the  fluctua- 
tons  of  the  market..  Such  fluctuations  are  controlled  by 
causes  wholly  independent  of  any  thing  that  could  have 
been  done  under  this  contract.  The  contracting  parties 
each  took  the  chances  of  such  fluctuations.  If  labor  be- 
vol.xi<— 34 
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came  scarce  and  prices  high,  the  contractors  have  no  legal 
ground  of  complaint,  because,- in  by  the  contract,  they  as- 
sumed to  do  the  work,  no  matter  what  might  be  the  state 
of  the  market.  It  may  be  as  well  claimed  that  the  parties 
agreed  to  make  provision  in  regard  to  changes  iu  the 
weather,  as  fluctuations  in  the  market.  If  the  contractors 
can  change  the  prices  because  of  the  suspension,  why  can. 
they  not  also  change  the  quality,  size,  or  work  upon  the 
stone  to  be  delivered  ?  The  quality,  size,  and  finish  of  the 
stone  to  be  delivered  are  not  more  definitely  fixed  in  the 
contract  than  the  prices.  The  same  end  could  be  accom- 
plished by  putting  less  work  in  the  stone  as  by  increasing 
the  prices  for  the  required  work.  Indeed,  as  I  understand 
the  contract,  when  there  should  be  a  departure  from  the 
conditions  or  a  change  in  the  work,  the  superintendent,  in 
making  the  adjustment  therefor,  was  bound  to  do  it  upon 
"pro  rata  principles,"  that  is,  the  rule  of  prices  to  be  de- 
duced from  those  fixed  in  the  contract  should  govern  him. 
This  provision  does  in  effect  prevent  his  taking  into  con- 
sideration, when  adjusting  for  departure  from  conditions 
or  changes,  any  fluctuations  in  the  market 

Iu  every  view  of  the  case,  therefore,  I  am  of  the  opinion 
that  Beals  and  Dixon  have  no  legal  claim  upon  the  United 
States  for  an  increase  of  prices  under  said  contract 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury. 
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MEMPHIS  EIOTS. 

The  National  Executive  Government  has  no  authority  to  redress  the  pri- 
vate and  public  wrongs  committed  during  the  riots  in  Memphis,  Ten- 
nessee, in  May,  1866. 

Attorney  General's  Office, 

July  13, 1866. 

Sir  :  Lieutenant  General  Grant's  letter  to  the  Secretary 
of  War,  of  date  July  7, 1866,  which  you  have  referred  to 
me,  with  the  papers  that  accompany  that  letter,  show  that 
the  riots  in  Memphis,  Tennessee,  in  the  early  part  of  May, 
resulted  in  most  disgusting  scenes  of  murder,  arson,  rape, 
and  robbery,  in  which  most  of  the  victims  were  helpless 
and  unresisting  colored  citizens.  General  Grant  well  re- 
marks, that  such  a  scene  stamps  lasting  disgrace  upon  the 
civil  authorities  of  the  city  of  Memphis.  Inasmuch  as  the 
civil  authorities  have  thus  far  failed  to  arrest  the  perpetra- 
tors of  these  wanton  outrages,  or  to  do  anything  towards 
redressing  the  injuries  and  damages  sustained,  he  asks 
whether  the  military  shall  interfere. 

Whilst  this  conduct  is  so  disgraceful  to  human  nature, 
subversive  of  good  order  and  peace,  and  derogatory  to  the 
dignity  of  the  laws  of  the  State  of  Tennessee,  it  constitutes 
no  offence  against  the  laws  and  dignity  of  the  United  States 
of  America.  Under  our  frame  of  Government,  the  States 
are  charged  with  the  duty  of  protecting  citizens  from  out- 
rage, by  public  prosecutions,  and  the  citizens  themselves 
have  the  right  to  appear  in  the  approprite  courts,  State  or 
national,  for  the  redress  of  any  private  wrongs  that  they 
may  have  sustained. 

The  military  at  Memphis  performed  their  duty  in  aiding 
to  suppress  the  mob  violence.  Having  done  that,  they 
have  and  can  have  nothing  to  do  with  the  redress  of  pri- 
vate grievances,  or  prosecutions  for  public  wrongs.  The 
courts,  State  and  national,  are  open  in  Tennessee,  and  there 
is  no  war.    Under  the  State  laws,  as  well  as  the  United 
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States  laws,  the  injured  party  may  appeal  to  the  courts  for 
redress. 

I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 

The  President. 


CASE  OF  E.  D.  MORGAN  &  CO. 

The  Secretary  of  the  Treasury  has  power,  after  an  entry  has  been  made 
upon  an  invoice,  believed  by  the  importer  to  contain  a  true  statement  of 
the  actual  market  value  of  the  goods,  to  permit  the  importer,  before  pay- 
ment of  duties,  to  substitute  another  invoice,  giving  a  less  value,  in  case 
it  appears  affirmatively  that  the  second  invoice  truly  stated  the  actual 
market  value,  and  that  such  true  and  actual  value  was  not  inserted  in 
the  original  invoice  by  reason  of  mistake. 

Attorney  General's  Office, 

July  14,  1866. 

Sir  :  The  question  arising  upon  the  application  of  Messrs. 
E.  D.  Morgan  &  Co.,  of  New  York,  is,  whether  you  have 
power,  after  an  entry  has  been  made  at  the  custom-house 
of  imported  merchandise,  on  an  invoice  produced  by  the 
importer,  and  believed  to  contain  a  true  statement  of  the 
actual  market  value  of  the  goods,  to  permit  the  importer, 
before  payment  of  duties,  to  substitute  another  invoice, 
giving  a  less  value  than  that  stated  in  the  one  originally 
produced,  in  case  it  appears  affirmatively  that  the  second 
invoice  truly  stated  the  actual  market  value  of  the  mer- 
chandise, and  that  such  true  and  actual  value  was  not  in- 
serted in  the  original  invoice  by  reason  of  mistake? 

This  is  an  important  question  of  power,  which  I  am  not 
aware  has  been  determined  in  any  judicial  or  other  author- 
itative exposition  of  the  statutes.  The  precedents  disclosed 
by  the  history  of  departmental  action  upon  similar  appli- 
cations show,  that  the  Department  has  exercised  authority 
to  allow  manifest  clerical  errors  occurring  in  invoices  to 
be  corrected  before  payment  of  duties.  It  has  also  per- 
mitted entries  to  be  amended  in  cases  where  it  appeared 
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that  goods  were  invoiced  by  foreign  manufacturers  at 
prices  greatly  in  excess  of  the  general  market  values  of 
similar  goods,  for  the  purpose  of  defrauding  innocent  con- 
signees, by  procuring  large  advances  upon  the  merchan- 
dise. But  the  present  application  does  not  fall  within 
either  of  these  classes  of  cases.  There  was  no  such  error 
in  the  invoice  as  could  be  properly  called  a  clerical  error; 
nor  was  the  over-valuation  of  the  goods  an  artifice  made 
use  of  by  the  consignors  for  the  purpose  of  deceiving  or 
defrauding  the  importers.  But  the  omission  of  the  dis- 
count from  the  first  invoice  was  caused  by  the  mistake  of 
the  seller,  in  crediting  the  same  to  the  purchasers  in  ac- 
count current,  instead  of  deducting  it  in  the  invoice. 

The  general  doctrine  is,  that  an  act  done  under  a  mis- 
take or  ignorance  of  a  material  fact  is  voidable,  and  is  the 
subject  of  equitable  relief.  In  the  present  case,  it  is  alleged 
that,  although  the  purchasers  of  the  merchandise  were  en- 
titled Jo  receive,  and  did  in  fact  receive,  from  the  seller,  an 
allowance  of  a  discount  of  one  and  a  half  per  cent.;  and 
the  cost  or  value  appearing  in  the  first  invoice,  less  such 
discount,  expresses  the  true  market  value  of  the  property 
at  the  place  and  period  of  exportation  as  provided  by  law; 
yet  the  purchasers  were  ignorant  of  those  facts  at  the  time 
they  made  their  entry,  and  they  accordingly  claim  that 
they  are  entitled  to  avoid  the  entry  made  under  mistake  or 
ignorance  of  material  facts  in  regard  to  the  value  of  the 
merchandise,  and  thus  to  obtain  relief  from  the  conse- 
quences of  their  act. 

Has  the  Secretary  of  the  Treasury  power  to  grant  their 
application?  There  is  no  authority  explicitly  conferred 
by  any  statute  upon  that  officer  to  permit  in  any  cases 
amendments  of  entries,  corrections  of  invoices,  or  substi- 
tution of  one  invoice  for  another  produced  to  the  collector 
on  the  entry  of  merchandise  at  the  custom-house.  But  is 
not  such  authority  contained  in,  and  derivable  by,  necessary 
implication  from,  the  express  power  given  to  the  Secretary 
of  the  Treasury  by  the  act  of  September  17, 1789,  to  "  super- 
intend the  collection  of  the  revenue  ?  "    The  grant  has  been 
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construed  by  the  Supreme  Court,  and  was  held  to  embrace 
such  powers,  not  prohibited  by  law,  as  are  incidental  to  the 
general  right  of  sovereignty  relative  to  the  subject-matter 
of  the  grant.  (Neilson  vs.  Lagow,  12  How.,  98.)  If,  there- 
fore, the  law  does  not  prohibit  amendments  of  entries  in 
cases  like  the  present,  the.  power  of  allowing  them  being 
unquestionably  incident  to  the  general  right  of  sovereignty, 
the  Secretary  of  the  Treasury,  as  superintendent  of  the 
agencies  and  officers  of  the  Government  engaged  in  the 
collection  of  the  revenue,  is  invested  with  adequate  au- 
thority to  allow  them. 

We  have  already  seen  that,  by  the  doctrines  of  general 
jurisprudence,  acts  done  under  mistake  or  ignorance  of 
facts  are  voidable  and  relievable  in  equity.  Assuming  that 
the  present  is  a  case  to  which  the  general  doctrine  would 
apply,  the  only  point  remaining  for  consideration  is, 
whether  the  statute  law  of  the  United  States,  expressly 
or  by  implication,  prohibits  the  correction  of  mistakes,  of 
the  character  contemplated  by  the  principle  mentioned,  in 
the  cases  of  invoices  and  entries  of  imported  merchandise. 
If  they  do,  an  end  is  made  of  any  question  as  to  the  power 
of  the  Secretary.  If  they  do  not,  under  the  view  already 
taken  of  the  extent  of  the  power  conferred  by  the  act  of 
1789,  he  has  authority  to  grant  relief  in  cases  embraced  by 
the  general  equitable  doctrine  already  mentioned. 

The  proviso  contained  in  section  7  of  the  act  of  March 
3,  1865,  (13  Stats,  at  Large,  494,)  is  supposed  to  present  a 
bar  to  the  granting  of  the  present  and  every  similar  appli- 
cation. I  do  not  so  understand  that  proviso.  It  declares 
the  duty  "shall  not  be  assessed  upon  an  amounjt  less  thau 
the  invoice  or  entered  value,  any  act  of  Congress  to  the 
contrary  notwithstanding."  This  provision  was  intended 
only  in  the  case  where  the  actual,  determined,  entered,  or 
invoiced  value  of  goods  shall  be  greater  than  the  actual 
market  value,  as  shown  by  the  appraisement,  to  prevent 
the  assessment  of  duties  upon  the  appraised  value,  and  to 
require  in  all  such  cases  the  assessment  of  duties  to  b€ 
made  upon  the  entered  or  invoiced  values,  and  not  upoo 
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the  actual  market  values.  It  was  intended  to  preclude 
any  such  construction  of  the  enacting  clause  of  the  section 
as  would  allow  the  appraisement  to  prevail  over  the  invoice, 
in  case  the  latter  disclosed  a  greater  value  than  the  former. 
The  assessment  of  duties  was  required,  therefore,  to  be 
made  in  every  case  on  the  basis  of  the  higher  value,  whether 
that  was  shown  by  the  invoice  or  the  appraisal.  This  law 
is  thus  wholly  irrelative  to  the  case  and  question  under 
consideration.  If  the  Secretary  of  the  Treasury  has, 
under  other  provisions  of  law,  power  to  allow  the  substi- 
tution of  another  and  correct  invoice  for  an  erroneous  one 
originally  produced  in  any  case,  and  he  exercises  that 
power  in  a  particular  instance,  then  the  "  invoice  or  en- 
tered value  "  of  the  goods,  for  the  purpose  of  the  assess- 
ment of  duties,  must  be  determined  by  the  second  invoice, 
and  the  entry  as  amended  in  conformity  with  it.  We  are 
remitted  to  the  general  statute  under  which  the  Secretary 
exercises  supervisory  jurisdiction  over  the  collection  of  the 
revenue  for  a  solution  of  this  question  of  power.  The 
authority  conferred  by  that  statute  is  sufficiently  compre- 
hensive, as  I  have  already  said,  to  include  the  power  of 
relieving  importers  from  entries  made  under  innocent  mis- 
take or  ignorance  of  material  facts,  affecting  the  value  of 
their  dutiable  merchandise,  by  permitting,  before  payment 
of  duties,  the  production  and  substitution  of  amended  in- 
voices, and  the  reformation  of  the  entries  in  conformity 
thereto.  It  is  scarcely  necessary  that  I  should  observe, 
that  this  delicate  power  should  be  exercised  always  with 
the  greatest  care  and  circumspection,  and  that  whether 
you  will  exert  it  in  any  particular  case  depends  upon^ 
and  is  to  be  left  to,  your  sound  discretion. 
I  am,  sir,  very  respectfully, 

Your  obedient  servant, 

JAMES  SPEED. 
Hon.  Hugh  McCulloch, 

Secretary  of  (he  Treasury. 
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ACCOUNTS  AND  ACCOUNTING  OFFICERS. 

1.  The  Secretary  of  the  Interior  has  legal  power  to  define  the  principles 

on  which  toe  accounting  officers  of  the  Treasury  should  settle  and 
adjust  the  accounts  of  a  Superintendent  of  Indian  Affairs,  under  a 
special  act  of  Congress,  passed  for  his  relief,  directing  the  proper 
accounting  officers  "  to  'settle  with  him  on  principles  of  equity  and 
justice,"  108. 

2.  If  an  accounting  officer  refuse  to  comply  with  the  lawful  instructions 

of  the  head  of  the  proper  Department,  in  respect  to  the  settlement  of 
an  account,  the  appropriate  ultimate  remedy  is  his  removal.    Ibid. 

3.  The  President  has  no  authority  to  perform  personally  the  duties  appro- 

priate to  the  office  of  an  Auditor  or  Comptroller  of  the  Treasury,  but 
it  is  his  duty,  and  he  has  authority,  to  see  that  each  performs  the 
duties  required  of  him  by  law.    Ibid. 

4.  The  Secretary  of  the  Interior  has  no  power,  without  authority  of  law, 

to  reopen  the  accounts  of  a  marshal,  which  have  been  adjusted  by 
the  accounting  officers  of  the  Treasury,  129. 

5.  The  President  has  no  power  to  direct  the  accounting  officers  to  reopen 

such  accounts  after  the  Secretary  of  the  Interior  has  refused  an  appli- 
cation by  the  marshal  for  the  reopening  of  them.    Ibid. 

6.  The  Secretary  of  the  Interior  is  invested  by  law  with  exclusive  super- 

visory power  over  the  accounts  of  United  States  marshals,  and  his 
decision  of  questions  connected  with  the  settlement  of  such  accounts 
is  the  law  of  such  settlement  for  the  Executive  Department  of  the 
Government    Ibid. 

ALLOTMENT  CHECKS. 

1.  The  United  States  is  legally  bound  to  pay  the  allotment  checks  or 
drafts  issued  by  army  paymasters  under  the  act  of  December  24, 1861, 
in  the  hands  oi  bona  fide  holders,  without  regard  to  the  fact  that  such 
paymasters  have  not  placed  in  the  hands  of  the  drawee  sufficient  funds 
to  meet  the  drafts,  156. 

ARMY. 

1.  The  War  Department  erred  in  disallowing  the  claim  of  Colonel  Gates 

for  servants  and  forage  for  the  months  of  August,  September,  Octo- 
ber, and  November,  1861,  under  the  20th  section  of  the  act  of  August 
3, 1861,  70. 

2.  A  retired  officer  of  the  army  is  not  entitled  to  the  full  pay  and  emolu- 

ments of  his  grade  whilst  not  assigned  to  duty,  524. 

ATTORNEY  GENERAL. 

1.  The  Attorney  General  has  no  power  to  give  an  official  opinion  on  ques- 

tions referred  to  him  by  the  Secretary  of  the  Treasury,  at  the  request 
of  the  Third  Auditor,  for  the  guidance,  not  of  the  Secretary,  but  of 
the  Third  Auditor,  in  a  case,  under  the  act  of  March  3, 1849,  chap. 
129,  which  cannot  come  before  the  Secretary,  4. 

2.  The  Attorney  General  will  not  give  a  speculative  opinion  on  an  abstract 

question  of  law,  which  does  not  arise  in  any  case  presented  for  the 
action  of  an  Executive  Department,  189. 

3.  Nor  will  he  review  the  opinion  of  a  former  Attorney  General,  unless  a 
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proper  case  is  presented  therefor,  and  submitted  by  the  head  of  a 
Department.     Ibid. 

4.  The  Attorney  General  will  not  give  an  opinion  as  to  the  validity  of 

any  exercise  of  jurisdiction  by  a  court  of  the  United  States  without 
a  full  record  of  the  case;  and  where  a  Department  doubts  the  valid- 
ity of  such  an  exercise  of  jurisdiction,  toe  Attorney  General  will 
advise  the  head  of  the  Department  to  raise  the  question  before  the 
court,  407. 

5.  Attorney  General  declines  to  give  an  opinion  on  the  right  of  Pacific 

Railroad  Company  to  issue  mortgage  bonds,  at  the  request  of  its  pres- 
ident, 431. 

BONDED  WAREHOUSE. 

1.  The  21st  section  of  the  act  of  July  14,  1862,  repeals  so  much  of  the 

preceding  laws  as  entitled  the  owners  of  goods  remaining  in  bonded 
warehouses  beyond  three  years  from  the  date  of  their  importation  to 
claim  the  surplus  of  the  proceeds  of  sale  of  such  goods,  516. 

2.  The  Secretary  of  the  Treasury  has  no  power  to  act  upon  such  proceeds, 

as  in  case  of  a  fine,  penalty,  or  forfeiture  incurred  under  the  act  of 
July  14,  1862.    Ibid. 

BONDS  OF  LOUISIANA  SCHOOL-FUND. 

1.  These  bonds  should  be  restored  to  the  State  authorities,  502. 
BOUNTIES. 

1.  The  regulations  of  the  War  Department,  in  reference  to  the  payment 

of  bounties  to  veterans  mustered  out  of  service  before  the  expiration 
of  their  term  of  enlistment,  by  reason  of  their  service  being  no  longer 
required,  have  the  force  of  law,  by  effect  of  joint  resolutions  of  Janu- 
ary 13,  1864,  and  March  3,  1864,  223. 

2.  A  volunteer  mustered  into  service  under  act  of  July  4, 1864,  is  entitled, 

if  mustered  out  for  the  above  reason,  before  the  expiration  of  his 
period  of  service,  to  receive  only  the  proportion  of  bounty  allowed 
by  the  act  which  had  actually  accrued  before  the  date  of  his  discharge. 
Ibid. 

3.  Commissioned  officers  of  volunteers,  below  the  rank  of  brigadier  gene- 

ral, mustered  out  because  their  services  are  no  longer  required,  are 
entitled  to  receive  "  three  months'  pay  proper,"  under  the  4th  section 
of  act  of  March  3, 1865,  (13  Stats.,  497.)  224. 

CAPTURE. 

1.  The  Secretary  of  the  Navy  has  not  authority,  in  all  cases,  to  direct  dis- 

tribution of  the  proceeds  of  cotton  found  floating  at  sea  and  picked 
up  by  vessels  of  the  navy,  2. 

2.  General  Gillmore,-in  command  at  Savannah,  had  authority,  in  April, 

1865,  to  stipulate  for  the  payment  of  a  just  compensation  to  rebel 
deserters  for  tbe  capture  of  a  rebel  vessel  lying  in  an  iuterior  river, 
and  the  stipulated  compensation  should  be  paid  by  the  War  Depart- 
ment after  the  performance  of  the  service  and  the  delivery  of  the 
vessel  into  the  possession  of  the  United  States,  293. 

3.  A  claim  for  the  value  of  a  vessel  seized  jure  belli  at  New  Orleans,  upon 

the  capture  of  the  city  by  the  United  States  naval  forces,  turned  over 
to  the  army,  and  afterwards  captured  by  the  rebels,  is  not  within  the 
jurisdiction  conferred  upon  the  Third  Auditor  by  the  act  of  March  3, 
1849,  378. 

4.  Steamer  St.  Mary's  or  proceeds  should  not  be  restored  to  the  claimant 

under  Executive  sanction  and  authority,  416. 

CAPTURED  AND  ABANDONED  PROPERTY. 

1.  The  Executive  department  of  the  Government  has  no  power  to  appoint 
a  commission  and  confer  upon  it  jurisdiction  to  examine  the  claims 
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for  the  cotton  captured  at  Savannah  by  the  military  authorities,  in 
December,  1864,  and  turned  over  by  them  to  the  Treasury  agents 
appointed  under  the  provisions  of  the  act  of  March  12,  1863,  with  a 
view  to  the  restoration  of  the  proceeds  of  so  much  of  the  cotton  as 
may  belong  to  loyal  claimants ;  but  the  proceeds  of  the  sale  of  all 
such  cotton  should  be  paid  into  the  Treasury,  to  await  the  action  of 
the  Court  of  Claims  ana  of  Congress,  273. 

2.  There  is  no  legal  distinction  between  the  case  of  the  cotton  claimed  by 

David  Barrow  and  the  case  of  the  Savannah  cotton,  319. 

3.  The  criterion  of  a  case  of  "  captured  "  property,  within  the  meaning 

of  the  act  of  March  12, 1863,  is  the  fact  of  actual  and  hostile  seizure* 
Ibid. 

4.  Propertv  which  was  sold  to  the  rebel  authorities  and  captured  by  the 

United  States  cannot  be  restored  to  the  former  owner  on  payment  to 
the  Secretary  of  the  Treasury  of  the  consideration  received  from  the 
rebel  government,  363. 

5.  A  lot  of  cotton  was  seized  by  a  Treasury  agent  in  the  belief  that  it  was 

the  property  of  the  rebel  government.  The  proofs  showed  that  it  was 
private  property;  that  it  was  never  captured  by  the  military  forces ; 
that  it  was  not  abandoned,  or  taken  as  captured  or  abandoned  prop- 
erty. Meld:  that  the  owner  was  entitled  to  restoration  of  the  cotton, 
478. 

6.  The  seizure  of  the  cotton,  claimed  by  Rceencrantz  and  Merchant,  on 

May  13, 1865,  under  the  order  of  General  Canby,  constituted  a  valid 
capture,  upon  which  the  Court  of  Claims  can  alone  adjudicate,  under 
the  act  of  March  12,  1863,  according  to  the  principle  of  the  case  of 
the  Savannah  cotton,  503. 

7.  Advice  in  regard  to  the  proper  disposition,  by  the  Treasury  Depart- 

ment, of  the  gold  coin  claimed  by  certain  Richmond  banks  on  special 
deposit  with  the  United  States  Treasurer,  419. 

CITIZENSHIP. 

1.  Citizens  of  the  United  States  who  resigned  commissions  in  the  navy  of 
the  United  States  and  entered  the  rebel  service  did  not  lose  their 
citizenship  by  becoming  traitors,  and,  if  otherwise  qualified,  are  com- 
petent to  De  officers  of  vessels  of  the  United  States,  317. 

CLAIMS. 

1.  A  claimant  of  money  payable  from  the  Treasury  has  the  right  to  choose 

his  own  agents  and  attorneys  for  collection,  and  to  change  them  at 
pleasure,  7. 

2.  In  the  absence  of  special  contract,  fees  or  compensation,  payable  by  a 

claimant  to  his  attorney,  constitute  a  general  charge  against  the 
client,  but  not  a  specific  lien  on  the  subject-matter  of  the  suit.  Ibid. 

3.  The  conflicting  equities  between  a  claimant  and  his  attorney  should  be 

left  by  the  Executive  department  to  be  settled  before  the  courts.   Ibid. 

4.  The  Secretary  of  the  Interior  has  no  legal  power,  after  United  States 

notes  have  been  made  legal- tender  by  act  of  Congress,  to  pay  a  debt 
of  the  United  States  in  gold,  51. 

5.  An  award  under  the  convention  with  Peru,  "payable  in  current  money 

of  the  United  States,"  may  legally  be  paid  either  in  Treasury  notes 
or  in  specie,  52. 

6.  A  court — one  "  Provisional  Justice"  Smith— constituted  under  author- 

ity of  General  Sazton,  at  Beaufort,  South  Carolina,  rendered  a  judg- 
ment against  a  Government  contractor  in  an  attachment  proceeding 
instituted  by  a  sub-contractor.  An  execution  having  issued  thereon 
to  the  provost  marshal  of  the  district,  it  was  found  that  the  property 
attached  had  been  used  by  Government  officials  in  the  construction 
of  a  naval  dock.  The  sub-contractor  (plaintiff}  claimed  that  he  was 
entitled,  on  the  settlement  of  the  accounts  at  tne  Navy  Department, 
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to  payment  of  the  value  of  the  property  of  the  defendant  which  had 
been  attached  and  afterwards  taken  for  the  use  of  tho  Government. 
Held:  that.  "Provisional  Justice"  Smith  had  no  legal  existence  as  a 
court,  and  that  his  judgment  had  no  legal  validity,  and  could  not 
control  or  govern  the  Navy  Department  in  the  settlement  of  the  said 
accounts,  86. 

7.  The  holders  of  a  United  States  note,  which  was  stolen  before  maturity, 

and,  after  an  alteration  by  the  thief  of  the  number  upon  the  note, 
was  transferred  to  the  holders  for  a  valuable  consideration,  and  with- 
out notice  of  the  larceny,  are  entitled  to  receive  payment  of  it  from 
the  Government,  258. 

8.  An  innocent  holder  of  a  "  seven-thirty  "  Treasury-note,  transferable  by 

delivery,  which  was  stolen  and  transferred  when  past  due,  is  entitled 
to  payment,  as  against  the  party  from  whom  it  was  stolen.  332. 

9.  Beals  and  Dixon  have  no  legal  claim  against  the  United  States  for  an 
•  increase  of  prices  under  their  contract  of  January  1,  1857,  526. 

COLONIZATION. 

1.  The  appropriations  made  by  the  acts  of  April  16,  1862,  and  July  16, 
1862,  for  the  purpose  of  facilitating  the  colonization  of  persons  of 
African  descent,  cannot  be  used  to  pay  the  salary  of  the  "  Commis- 
sioner of  Colonization"  for  services  rendered  after  the  passage  of  the 
act  of  July  2, 1864,  241. 

COLORED  TROOPS. 

1.  A  person  of  African  descent  elected  and  commissioned  by  the  Governor 

of  Massachusetts  as  chaplain  of  the  54th  regiment  of  Massachusetts 
volunteers,  and  duly  mustered  and  accepted  into  the  service  of  the 
United  States,  is  entitled  to  the  full  pay  provided  by  law  for  the 
chaplain  of  a  volunteer  regiment,  37. 

2.  No  provision  of  law,  constitutional  or  statutory,  ever  prohibited  the 

acceptance  of  •«  persons  of  African  descent"  into  the  military  Bervice 
of  the  United  States  as  private  soldiers  or  as  commissioned  officers,  if 
otherwise  qualified  to  be  officers.     Ibid.% 

3.  The  statutes  prescribing  the  qualifications  of  chaplains  in  the  army  do 

not  preclude  the  appointment  of  a  Christian  minister  to  the  office  of 
chaplain  because  he  may  be  a  person  of  African  descent.     Ibid. 

4.  The  proviso  to  the  15th  section  of  the  act  of  July  17,  1862,  chap.  201, 

was  not  intended  to  fix  the  compensation  of  all  "persons  of  African 
descent,"  in  the  military  service  of  the  United  States,  but  only  of 
those  who  might  be  employed  for  the  humbler  kinds  of  service  men- 
tioned in  the  act.  Ibid. 
6.  The  same  pay,  bounty,  and  clothing,  are  allowed  by  law  to  persons  of 
color,  who  were  free  on  the  19th  of  April,  1861,  and  were  enlisted  and 
mustered  into  the  military  service  of  the  United  States  between  De- 
cember, 1862,  and  the  16th  of  June,  1864,  as  are,  by  the  laws  existing 
at  the  time  of  the  enlistment  of  such  persons,  authorized  and  provided 
for  and  allowed  to  soldiers  in  our  volunteer  forces  of  like  arms  of  the 
service,  53. 

6.  "  Under-cooks  of  African  descent,"  enlisted  under  the  authority  of  the 

act  of  March  3, 1863,  section  10,  are  not  entitled  to  receive  any  other 
and  greater  compensation  than  that  provided  by  that  statute,  193. 

7.  The  classes  of  colored  oersons  enfranchised  after  April  19, 1861,  by 

operation  of  acts  of  Congress  and  the  emancipation  proclamation, 
and  enlisted  into  the  military  service,  who  are  entitled  to  bounty, 
indicated,  365. 

COMMERCIAL  INTERCOURSE  WITH  INSURRECTIONARY  STATES. 
1.  Powers  of  the  President  in  reference  to  the  regulation  of  commercial 
intercourse  and  relations  under  the  statutes  of  July  13,  1861,  and 
July  2, 1864,  219. 
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2.  The  proclamation  of  the  President  of  Jane  13, 1865,  removing  restric- 

tions generally  upon  trade  with  the  States  recently  in  insurrection, 
and  announcing  the  suppression  of  the  rebellion  in  Tennessee,  is  law- 
ful under  the  Btatutes  of  the  United  States,  269. 

3.  The  proclamation  of  the  President  of  June  24  1865,  removing  restric- 

tions upon  trade  west  of  the  Mississippi,  took  effect  on  and  from  the 
day  of  its  date,  436. 

COMMISSARY  AND  SUBSISTENCE  STORES. 

1.  The  jurisdiction  of  the  Commissary  General,  under  the  3d  section  of  the 
act  of  July  4, 1864,  extends  only  to  claims  for  subsistence  which 
originated  in  the  loyal  States,  405 

COMPENSATION  OF  COUNSEL. 

1.  In  the  case  of  an  account  for  professional  services  in  the  investigation 

of  the  title  of  land  purchased  by  the  Government,  presented  by  coun- 
sel employed  to  examine  and  give  an  opinion  on  the  title,  the  proper 
criterion  for  determining,  in  the  absence  of  express  contract,  the 
reasonableness  of  the  account,  is  the  charge  made  in  cases  of  like 
magnitude  by  lawyers  of  ability  and  reputation,  or,  if  no  such  cases 
have  occurred,  the  amount  which  lawyers  of  learning,  ability,  and 
reputation,  equal  to  the  duty,  would  charge  for  similar  services,  349. 

2.  Claim  of  the  counsel  employed  by  the  United  States  in  the  matter  of 

the  extradition  of  the  "  St.  Albans  raiders,"  for  professional  services, 
considered,  360. 

CONFEDERATE  DEBT. 

1.  The  payment  of  that  debt  by  the  United  States  or  the  States  cannot  be 
prevented  by  legislation,  432. 

CONFISCATION  ACTS. 

1.  The  right  of  the  United  States  to  the  property  of  persons  within  the  pro- 
.  visions  of  the  confiscation  act  of  July  17, 1862,  is  vested,  eo  instanti, 

on  the  commission  of  the  offence  which  works  the  forfeiture,  288. 

2.  The  property  of  Mrs.  Johns  is  liable  to  confiscation,  unless  relieved  there- 

from by  operation  of  a  pardon  granted  by  the  President,  356. 

CONSULS. 

1.  The  feees  receivable  by  a  consul  for  receiving  and  delivering  a  vessel's 

register  and  other  papers,  under  the  act  of  1803,  are  prescribed  by 
regulation  of  the  President,  73. 

2.  The  act  of  August  5, 1861,  was  merely  intended  to  limit  the  amount  of 

fees  payable  annually  to  American  consuls  by  the  masters  of  Ameri- 
can vessels  running  by  regular  trips  to  or  between  foreign  ports.  Ibid. 

CONSULAR  COURTS. 

1.  A  United  States  consular  court  in  Japan  cannot,  in  the  case  of  a  suit 

by  a  person  not  a  citizen  of  the  United  States  against  an  American 
merchant,  entertain  a  plea  of  set-off  further  than  to  the  extent  of  the 
claim  asserted  by  the  plaintiff,  474. 

2.  Such  a  court  cannot,  under  the  treaty  with  Japan  and  the  statutes  of 

the  United  States,  render  a  judgment  against  a  person  of  foreign  birth 
not  a  citizen  of  the  United  States.     1  lad. 

3.  The  consular  courts  of  the  United  States  at  Honolulu  have  the  right 

and  power,  without  interference  from  the  local  courts,  to  determine, 
as  between  citizens  of  the  United  States,  who  comprise  the  crew  of  an 
American  vessel,  and  are  bound  to  fulfill  the  obligations  imposed  by 
the  shippiLg- articles,  508. 

CONTRACTS  AND  CONTRACTORS. 

1.  Where  a  contractor  had  entered  into  two  contracts  with  the  Navy  De- 
partment and  had  fulfilled  one  of  them,  but  failed  to  perform  the 
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other,  it  was  held  that  the  Department,  in  settling  with  the  con- 
tractor, might  lawfully  deduct  from  the  moneys  due  on  the  first  or 
executed  contract  the  amount  of  the  forfeiture,  stipulated  to  be 
paid  in  the  second  contract,  in  the  event  of  a  failure  on  the  part  of 
the  contractor  to  perform  it,  120. 

2.  But  where  moneys  were  due  to  several  joint  contractors,  it  was  held 

that  the  Navy  Department  could  not  deduct  from  those  moneys  the 
amount  of  the  forfeiture  due  to  the  United  States  under  an  unfulfilled 
contract  between  the  Qovernment  and  one  of  the  said  joint  con- 
tractors.    Ibid. 

3.  Under  the  act  of  March  3, 1865,  "  to  provide  ways  and  means  for  the 

support  of  the  Government,"  the  Secretary  of  the  Treasury  has  the 
option  to  pay  contractors  for  materials  and  supplies  the  amount  of 
money  called  for  by  the  requisitions,  or  to  give  such  contractors  bonds 
issued  under  authority  of  the  act,  when  they  have  expressed  a  desire 
to  subscribe  to  the  loan  thereby  authorized,  180. 

4.  The  Government  has  a  legal  claim  for  damages  agaiDBt  Kingsbury  &  Co. 

on  account  of  their  failure  to  fulfill  their  contract  with  the  Navy  De- 
partment for  the  delivery  of  blankets  and  blue  flannel,  263. 

5.  The  Secretary  of  the  Navy  is  not  bound  to  compel  the  payment  of 

damages,  if  he  is  of  opinion  that  their  default  was  the  result  of  the 
failure  of  the  Government  to  pay  their  accounts,  and  it  could  not 
have  been  avoided  by  the  proper  efforts  of  the  parties.    Ibid. 

CONVENTION  WITH  UNITED  STATES  OF  COLOMBIA. 

1.  The  convention  of  February  10, 1864,  with  the  United  States  of  Co- 
lombia, confers  on  the  commission  thereby  created  jurisdiction  to 
determine,  and  it  should  determine,  whether  any,  and  what,  claims 
had  been  presented  to,  but  not  decided  by,  the  commission  under  the 
treaty  with  New  Granada  of  September  10, 1857,  402. 

CO-ORDINATECY  OF  THE  DEPARTMENTS. 

1.  When  one  department  of  the  Government  has  lawfully  assumed  juris- 

diction of  a  particular  case,  any  other  co-ordinate  department  should 
decline  to  interfere  with,  or  assume  to  control,  its  legitimate  action,  117. 

2.  There  is  no  power  in  the  Executive  government  to  revise  and  reverse 

the  judgments  of  the  prize  or  other  courts  of  law  of  the  United  States, 
or  to  criticize  and  condemn  their  supposed  errors.    Ibid. 

3.  When  the  courts  have  acquired  jurisdiction  of  cases  of  maritime  cap- 

ture, the  political  department  of  the  Government  should  postpone 
the  consideration  of  questions  concerning  reclamation  and  indemni- 
ties until  the  judiciary  has  finally  performed  its  functions  in  those 
cases.    Ibid. 

COURTS-MARTIAL. 

1.  After  the  trial  and  conviction  of  an  officer  of  the  navy  by  a  court 

martial  having  jurisdiction  of  the  case,  and  the  approval  of  the  sen- 
tence, dismissing  him  from  the  service,  by  the  President,  and  such 
sentence  has  been  carried  into  execution,  the  President  cannot  re- 
consider his  approval  and  revoke  the  sentence  of  the  court,  19. 

2.  But  while  the  judgment  entered  by  the  President  upon  such  a  sentence 

is,  after  it  has  been  executed,  irrevocable,  he  may  remove  the  guilt 
of  the  dismissed  officer  by  pardon.    Ibid. 

3.  It  is  clear   that  Congress  did  not  intend,  by  the  provision  in  section 

17  of  the  act  of  July  16, 1862,  to  forbid  the  appointment  of  an 
officer  dismissed  by  sentence  of  a  court-martial,  to  whom  the  Presi- 
dent has  extended  pardon.    Ibid. 

4.  Any  person  having  an  interest  in  the  record  of  a  naval  court  martial 

on  nle  in  the  Navy  Department,  is  entitled  to  have  an  exemplified 
copy  of  it  after  the  proceedings  are  consummated  by  the  action  of  the 
proper  revisory  authority,  137. 
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5.  Public  justice  and  private  right  require  that  the  Secretary  of  the  Navy 
and  his  subordinate  officers  should  not  withhold  their  testimony  in 
regard  to  the  contents  of  such  a  record  when  required  to  give  it  by 
the  summons  of  a  State  court.    Ibid. 

CRIMINAL  LAW. 

1.  The  warrant  of  a  judge  of  a  circuit  court  of  the  United  States  will 
run  throughout  the  United  States,  127. 

COOKE'S  FOUNDRY. 

1.  This  property  should  be  proceeded  against  for  forfeiture  in  the  proper 
United  States  court  in  Georgia,  and  the  claimant  remitted  by  the  Sec- 
retary of  War  to  that  forum  for  the  ascertainment  of  his  rights  under 
the  pardon  granted  him  by  the  President,  480. 

DEPARTMENT  OF  THE  SOUTH. 

1.  Brigadier  General  Saxton  had  no  power,  under  the  order  of  the  War 
Department  of  June  16,  1862,  assigning  him  "  to  duty  in  the  depart- 
ment of  the  South,"  to  erect  at  Port  Royal,  South  Carolina,  a  judicial 
tribunal  with  authority  to  determine  civil  causes  between  citizens  of 
the  United  States  temporarily  within  that  department,  149. 

DIRECT  TAXES. 

1.  Property  cannot  lawfully  be  sold  for  direct  taxes  while  in  the  custody  of 
the  marshal  under  proceedings  for  confiscation,  318. 

DISTRICT  ATTORNEYS. 

1.  The  fees  received  by  the  district  attorney  for  the  southern  district  of 

New  York,  for  services  in  confiscation  cases,  constitute  a  part  of  his 
official  emoluments,  and  as  such  must  be  accounted  for,  pursuant  to 
the  3d  sectiou  of  the  act  of  February  26,  1853,  79. 

2.  The  21st  section  of  the  act  of  June  30,  18(54,  allows  a  district  attorney, 

in  addition  to  his  maximum  compensation  or  salary,  to  retain  three 
thousand  dollars  from  the  moneys  received  for  services  in  prize  cases 
during  the  year  ending  June  30, 1864.     Ibid. 

3.  A  district  attorney  is  not  required  to  return  in  his  emolument  accounts 

the  compensation  received  lor  services  rendered,  under  the  12th  section 
of  the  act  of  March  3,  1863,  in  suits  against  collectors  or  other  reve- 
nue officers,  and  he  is  entitled  to  retain  such  compensation  in  addition 
to  the  maximum  compensation  provided  by  the  act  of  February  26, 
1853,  or  in  addition  to  any  salary  he  may  receive  in  lieu  of  such  max- 
imum compensation,  88. 

4.  Where  a  proceeding  in  rem,  under  the  internal  revenue  laws,  is  directed 

to  be  discontinued  on  the  payment  by  the  claimant  of  the  legal  costs 
which  have  accrued,  the  district  attorney  is  not  entitled  to  charge, 
under  the  11th  section  of  the  act  of  March  3,  1863.  two  per  cent  on 
the  value  of  the  property,  329. 

5.  A  district  attorney  cannot  be  allowed  to  retain  two  per  cent,  of  any 

moneys  realized  in  a  suit  under  the  revenue  laws  without  a  previous 
taxation  of  his  account  by  the  court,  393. 

6.  A  district   attorney  is  legally  entitled  to  compensation  for  examining 

the  title  of  lands  purchased  by  the  Government,  433. 

7.  The  amount  of  compensation  niav  be  agreed  upon  in  advance,  or  may 

be  fixed  after  the  work  is  completed.    Ibid. 

DRAFTS. 

1.  The  Provost  Marshal  General  is  not  required  to  change  the  quotas  in  a 

draft  ordered  after  the  passage  of  the  act  of  March  3,  1 865,  by  reason 
of  corrections  in  the  enrollment  made  since  the  assignment  of  the 
quotas,  101. 

2.  The  23d  section  of  the  act  of  March  3,  1865,  chap.  79,  does  not  super- 

sede the  4th  section  of  the  act  of  February  24, 1864,  chap.  13,  163. 
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3.  The  "recruit*"  whom  enrolled  persons  may  cause  to  be  mustered  into 

service  under  the  23d  section  of  the  act  of  March  3,  1865,  are  to  be 
considered  as  other  volunteers  obtained  at  the  expense  of  the  United 
States.    Ibid. 

4.  Rules  for  determining  the  "  actual  residence"  of  recruits  with  reference 

to  the  execution  of  the  14th  section  of  the  act  of  March  3, 1865,  to 
provide  for  enrolling  and  calling  out  the  national  forces,  168. 

5.  The  14th  section  of  the  act  of  March  3,  1865,  amendatory  of  the  sev- 

eral acts  to  provide  for  enrolling  and  calling  out  the  national  forces, 
is  applicable  to  the  call  for  troops  made  by  the  President  on  December 
19, 1864,  177. 

6.  A  substitute  liable  to  draft  and  enrolled  must  be  credited  to  the  place 

of  his  actual  residence,  187. 

7.  But  if  not  liable  to  draft  or  enrollment,  and  is  not  enrolled,  he  may  be 

credited  to  the  locality  in  which  his  principal  is  drafted.  Ibid. 

EXPORTATION  OF  ARMS. 

1.  The  commander  of  the  military  department  of  California  has  no  au- 

thority to  prohibit  our  own  citizens  from  exporting  munitions  of  war, 
by  way  of  merchanize,  to  the  belligerents  in  Mexico,  408 

2.  Belligerents  have  the  right  to  purchase  arms  in  a  neutral  country,  and 

to  ship  them  therefrom  at  their  own  risk,  451. 

FORT  PILLOW  MASSACRE. 

1.  Advice  given  to  the  President  as  to  the  course  the  Government  should 
take  with  reference  to  the  massacre  by  the  rebels  of  colored  Union 
soldiers  at  the  capture  of  Fort  Pillow,  43. 

FRANKING  PRIVILEGE. 

1.  Under  the  postal  act  of  March  3, 1863,  section  42,  the  head  of  a  bureau 

in  one  of  the  Executive  Departments  can  exercise  the  authority  to 
send  mail-matter  free  of  postage,  by  impressing  his  name  on  the  out- 
side of  the  package  to  be  mailed,  with  an  engraved  stamp,  as  well  as 
by  writing  his  signature  thereon,  31. 

2.  The  head  of  a  bureau,  entitled  to  frank  mail-matter,  cannot  delegate  to 

another  person  the  power  to  frank  such  matter  by  using  his  stamp,  35. 

FREEDMEN'S  BUREAU. 

1.  It  is  the  duty  of  the  Commissioner  of  the  Freedmen's  Bureau  to  take 

control  only  of  such  portions  of  the  lands  described  in  the  statute  of 
1865  as  he  may,  in  the  exercise  of  his  authority,  set  apart  for  the  use 
of  loyal  refugees  and  freedmen,  255. 

2.  The  direct  tax  commissioners  are  not  required  to  give  the  Freedmen's 

Bureau  possession  of  any  lands  purchased  for  the  United  States  at 
direct  tax  sales,  which  are  subject  to  redemption  under  the  law,  and 
the  Commissioner  of  the  bureau  has  no  authority  to  set  apart  those 
lands,  or  any  of  them,  for  the  uses  mentioned  in  the  statute  of  March 
3, 1863,  344. 

GUANO  ISLANDS. 

1.  The  Secretary  of  State  ought  not  to  revoke  the  proclamation  issued 

August  7,  1860,  relative  to  Howland's  island,  in  the  Pacific  ocean, 
in  favor  of  the  United  States  Guano  Company,  upon  the  application 
of  the  American  Guano  Company,  397. 

2.  The  8th  section  of  the  act  of  March  3,  1865,  repeals  that  part  of  the  act 

of  August  18,  1856,  which  requires  the  trade  in  guano  from  guano 
islands  to  be  carried  on  in  coasting-vessels ;  and  tor  two  years  from 
and  after  July  14, 1865,  all  persons  who  have  complied  with  the  act 
of  1856,  section  3,  may  export  guano  in  any  vessels  which  may  law- 
fully export  merchandize  from  the  United  States,  514. 
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INDIANS  AND  INDIAN  TREATIES. 

1.  Whore,  under  the  treaty  of  May  10, 1854,  between  the  Shawnee  tribe 

of  Indians  and  the  United  States,  the  missionary  society  of  the 
Methodist  Episcopal  Church  designated  a  person  to 'whom  the  grant 
of  land  made  in  that  treaty  to  the  society  should  be  confirmed,  and 
such  person  applied  ten  thousand  dollars  to  the  education  of  the 
Shawnees,  it  was  held,  that  the  person  so  designated  was  entitled  to  a 
patent,  although  the  society  uay  have  had  an  equity  to  the  land 
prior  to  the  treaty  of  1854,  145. 

2.  The  United  States  can  rightfully  make  no  treaty  which  would  deprive 

the  person  mentioned  of  his  right  to  the  land.     Ibid. 

3.  By  the  terms  of  the  act  of  March  3,  1-865,  "making  appropriations  for 

the  current  and  contingent  expenses  of  the  Indian  department,"  Ac., 
for  the  year  ending  June  30,  1866,  the  appropriations  therein  made 
for  the  relief  and  support  of  certain  refugee  Indians,  and  for  payment 
of  interest  on  non-paying  stock  held  in  trust  for  Indian  tribes,  can 
be  rightfully  drawn  upon  by  the  Secretary  of  the  Interior  before  the 
commencement  of  the  fiscal  year  ending  June  30, 1866,  171. 

4.  Construction  of  the  article  of  the  treaty  of  January  13,  1855,  with  the 

Wyandott  Indians,  relative  to  the  safe  of  lands  allotted  to  the  incom- 
petent members  of  the  tribe,  197. 

5.  No  part  of  the  amount  appropriated  by  the  act  of  March  3,  1865,  for 

the  benefit  of  the  Miami  Indians,  can  be  paid  to  persons  other  than 
those  embraced  in  the  corrected  list  made  by  the  Secretary  of  the 
Interior  under  the  act  of  June  12,  1858,  384. 

ISTHJ&US  OF  PANAMA. 

1.  The  35th  article  of  the  treaty  of  June  12, 1848,  between  the  United 

States  and  New  Granada,  binds  this  Government  absolutely   to 

Guaranty  the  perfect  neutrality  of  the  Isthmus  of  Panama,  on  the 
emand  of  the  proper  party ;  and  this  obligation  must  be  performed 
by  any  and  all  means  which  may  be  found  lawful  and  expedient,  67. 

2.  The  35th  article  of  the  treaty  between  the  United  States  and   New 

Granada  does  not  oblige  this  Government  to  protect  the  Isthmus  of 
Panama  from  invasion  by  a  body  of  insurgents  from  the  United 
States  of  Colombia,  391. 

INTERNAL  REVENUE  LAWS. 

1.  The  fines  imposed  upon  indictments  and  convictions  under  the   9th 

section  of  the  internal  revenue  act  of  July  1,  1862,  inure  wholly 
to  the  United  States,  and  the  collectors  have  no  right  or  interest 
therein,  62. 

2.  The  offence  created  by  the  said  9th  section  can  be  tried  and  punished 

only  by  indictment,  and  not  otherwise.     Ibid. 

3.  The  1st  section  of  the  act  of  March  3,  1865,  providing  for  the  appoint- 

ment of  assistant  assessors  of  internal  revenue  by  the  assessors  is 
unconstitutional,  209. 

4.  The  16th  section  of  that  act,  repealing  all  provisions  of  any  former  act 

inconsistent  therewith,  repealed  so  much  of  the  act  of  June  30,  1864, 
as  conferred  on  the  Secretary  of  the  Treasury  the  power  of  appointing, 
with  the  approval  of  the  Commissioner  of  Internal  Revenue,  the 
assistant  assessors.    Ibid. 

5  Under  the  circumstances,  the  President,  since  the  passage  of  the  act  of 

March  3, 1865,  is  authorized  to  commission  the  assistant  assessors. 
Ibid. 

6  It  is  the  duty  of  the  President,  before  any  judicial  determination  has 

been  had  of  the  constitutionality  of  the  provision  of  the  act  of  March 
3,  1865,  before  mentioned,  to  exercise  his  constitutional  power  of 
appointment  in  the  case  of  assistant  assessors.  Ibid. 
7.  Under  the  14th  section  of  the  internal  revenue  act  of  June  30, 1864,  the 
assessor  has  power,  in  all  cases  of  false  or  fraudulent  lists  or  valuations, - 
to  add  the  penal  duty  of  one  hundred  per  centum  before  the  lists  have 
vol.  xi. — 35 
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been  returned  to  the  collector,  but  such  power  terminates  on  the 
transmission  of  such  lists  to  the  collector,  280. 

8.  The  98th  section  of  the  internal  revenue  act  of  June  30, 1864,  imposes 

tax  on  sales  at  auction  of  Government  property,  354. 

9.  Bankers  doing  business  as  brokers  are  liable  to  pay,  under  the  99th 

section  of  the  act  of  June  30, 1864,  duties  upon  all  their  sales,  whether 
for  the  benefit  of  themselves  or  of  others,  482. 

JEFFERSON  DAVIS'S  CASE. 

1.  Reply  of  the  Attorney  General  to  the  resolution  of  the  Senate  relative 
to  the  prosecution  of  Jefferson  Davis  for  treason,  411. 

MARINE  CORPS. 

1.  The  enlisted  men  of  the  marine  corpB  are  not  entitled  to  the  bounty 
*rovided  by  the  6th  section  of  the  act  of  July  29, 1861,  for  the  men 
enlisted  in  the  regular  forces,"  100. 

MARSHALS. 

1.  A  marshal  must  account  for  the  fees  which  he  earned  and  failed  or 

neglected  to  collect,  455. 

2.  Without  special  legislation  for  his  relief,  a  marshal  cannot  receive  a 

credit  in  his  accounts  for  fees  Which  he  was  unable  to  collect  by 
reason  of  the  insolvency  or  non-residence  of  the  parties.    Ibid. 

3.  A  marshal  who  may  incur  a  greater  expense  than  $20  a  year  for  furni- 

ture, without  the  previous  authority  of  the  Secretary  of  the  Interior, 
cannot  be  allowed  in  his  accounts  the  amount  expended  ex&eding 
that  allowance;  and  the  same  rule  applies  to  the  excess  above  $50  for 
rent  and  improvements,  when  expended  without  such  authority,  506. 

4.  The  President  has  no  authority,  under  the  11th  section  of  the  act  of 

August  31,  1852,  to  allow  the  payment  of  an  account  of  a  United 
States  marshal  for  extraordinary  expenses,  without  a  special  previous 
taxation  of  the  proper  district  or  circuit  court,  522. 

MARSHAL  OF  DISTRICT  OF  COLUMBIA. 

1.  The  act  of  February  29, 1864,  authorising  the  appointment  of  a  war- 
den of  the  jail  in  the  District  of  Columbia,  deprives  the  marshal  of 
the  District  of  Columbia  of  the  power  of  executing  sentence  of  death 
upon  any  person  imprisoned  in  the  jail  of  that  District  under  such 
sentence,  34. 

MEMPHIS  RIOTS. 

1.  The  national  executive  government  has  no  authority  to  redress  the 
private  and  public  wrongs  committed  during  the  riots  in  Memphis, 
Tennessee,  in  May,  1866,  531. 

METEOR. 

1.  The  district  attorney  should  not  be  instructed,  in  this  case,  to  consent 
to  the  bonding  of  the  vessef,  444. 

MILITARY  COMMISSIONS. 

1.  The  persons  chacged  with  the  assassination  of  the  President  in  the  city 
of  Washington,  on  the  14th  of  April,  1865,  may  be  lawfully  tried  be- 
fore a  military  tribunal,  297.  # 

NATIONAL  BANKS. 

1.  Letters  from   officers  of  national  banking  associations,  employed  as 

depositaries  of  public  moneys,  on  business  arising  from  that  employ- 
ment, are  not  transmissible  through  the  mail,  free  of  postage,  to  tna 
Treasury  Department,  23. 

2.  Such  associations,  employed  under  the  54th  section  of  the  national 

currency  act  of  February  25, 1863,  are  "  public  depositaries  "  within 
the  meaning  of  the  act  of  March  3, 1857,  chap.  114,  and  disbursiog 
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officers  may  avail  themselves  of  such  associations,  except  for  the 
deposit  of  receipts  for  customs.    Ibid. 

5.  The  provisions  or  the  national  currency  act  of  Jane  3, 1864,  (13  Stats., 

99,)  and  the  amendatory  act  of  March  3, 1866,  (ibid,  484.)  authorize 
the  creation  of  banking  associations,  without  the  right  to  obtain,  issue, 
and  circulate  notes,  334. 
4.  These  acts,  while  limiting  the  aggregate  amount  of  bank-note  circula- 
tion authorized  thereby,  place  no  restriction,  either  expressly  or  im- 
pliedly, upon  the  aggregate  amount  of  the  capital  of  banks  which  may 
t>e  organized  thereunder.    Ibid. 

NATIONAL  MILITARY  AND  NAVAL  ACADEMY. 

1.  The  charter  of  this  association  requires  that  a  majority  of  the  persons 
named  therein  shall  accept  the  same,  and  such  acceptance  and  organ- 
ization of  the  company  cannot  be  by  proxies,  261. 

NAVIGATION  LAWS. 

1.  The  master  of  an  American  vessel  sailing  to  or  between  ports  in  the 

British  North  American  Provinces  is  required,  on  arriving  at  any 
such  port,  to  deposit  his  ship's  papers  with  the  American  consul,  72. 

2.  The  act  of  August  5, 1861,  does  not  change  or  affect  the  duties  of  mas- 

ters of  American  vessels,  running  regularly  by  weekly  or  monthly 
trips,  or  otherwise,  to  or  between  foreign  ports,  as  imposed  by  the  act 
of  February  28,  1803.    Ibid. 

3.  If  an  American  vessel  is  obliged  by  the  law  or  usage  prevailing  at  a 

foreign  port  to  effect  an  entry,  and  she  does  enter  conformably  to  the 
local  law  or  usage,  her  coming  to  such  foreign  port  amounts  to  an 
"  arrival/'  within  the  meaning  of  the  2d  section  of  the  act  of  Febru- 
ary 28.  1803,  independently  ot  any  ulterior  destination  of  the  vessel, 
or  the  time  she  may  remain,  or  intend  to  remain,  at  such  port,  or  the 
particular  business  she  may  transact  there.    Ibid. 

4.  The  provisions  of  the  act  of  February  28, 1803,  in  reference  to  the 

deposit  of  ships'  papers  with  American  consuls,  apply  to  American 
steam  ferry-boats  running  between  Detroit  and  Windsor,  Canada 
West,  237. 

6.  Steamboats  owned  by  citizens  of  the  United  States  may  be  enrolled 

and  licensed,  although  they  may  have  been  employed  in  the  rebel 
service  under  papers  issued  by  the  rebel  authorities,  359. 

6.  The  master  of  a  vessel  is  a  "  mariner,"  within  the  meaning  of  the  3d 

and  4th  sections  of  the  act  of  February  28, 1803,  458. 

7.  He  is  entitled,  if  a  citizen  of  the  Unjted  States,  to  three  months'  addi- 

tional wages  on  being  discharged  in  a  foreign  port,  as  in  the  case  of 
a  like  discharge  of  any  other  seaman  or  mariner.    Ibid. 

8.  The  proviso  of  the  act  of  June  28, 1864,  was  not  intended  to  disqualify 

persons  who  are  not  citizens  of  the  United  States  from  becoming  engi- 
neers or  pilots  on  American  steam-vessels  carrying  passengers,  488. 

NAVY  AND  NAVAL  LAWS. 

1.  The  4th  section  of  the  act  of  July  16,  1862,  chap.  183*,  does  not  author- 

ize the  appointment  of  an  examining  hoard  to  recommend  the  promo- 
tion or  retirement  of  medical  officers  of  the  navy,  105. 

2.  Before  a  medical  officer  of  the  navy  is  placed  on  the  retired  list,  under 

the  act  of  April  21,  1864,  chap.  63,  it  should  appear  that  his  case  has 
been  acted  npon  by  both  the  boards  provided  for  in  that  act,  and  that 
both  of  them  failed  to  recommend  him  for  promotion.    Ibid 

3.  If  but  one  board  has  aoted,  and  reported  adversely  upon  the  case  of 

such  medical  officer,  it  is  not  the  duty  of  the  Secretary  of  the  Navy 
tovplace  him  on  the  retired  list.    Ibid. 
*.  The  act  of  June  25,  1864,  (13  Stats.,  183,)  has  the  effect  of  removing 
from  the  retired  list  officers  of  the  navy  who  were  retired  in  pursu- 
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ance  of  the  act  of  December  21, 1861,  bat  who  are  not  lianle  to  be 
retired  by  the  provision  of  the  act  of  1864,  144. 

5.  Under  the  act  of  July  16, 1862,  section  11,  students  or  midshipmen  at 

the  Naval  Academy  are  not  entitled  to  be  commissioned  ensigns  until 
they  have  performed  the  term  of  duty  on  ship- board  prescribed  by 
regulation  of  the  Department,  upon  tbe  completion  of  tueir  academic 
studies,  and  passed  their  final  examination  on  practical  navigation 
and  seamanship,  158. 

6.  An  acting  master's  mate  is  not  a  warrant  officer  of  the  navy,  251. 

7.  The  sentence  of  an  acting  master's  mate,  dismissing  him  from  the  ser- 

vice, by  a  court-martial  convened  by  the  commander  of  a  fleet,  may 
be  lawfully  carried  into  execution,  on  the  confirmation  of  the  officer 
ordering  toe  court    Ibid. 

8.  Neither  the  President  nor  Secretary  has  lawful  authority  to  approve  or 

disapprove  the  sentence  in  such  a  case.    Ibid. 

9.  If  a  sentence  in  such  a  case  was  in  fact  approved  by  the  Secretary  of 

the  Navy,  the  President  has  no  power,  after  the  sentence  has  been 
carried  into  execution,  to  set  aside  the  order  of  the  Secretary  and 
restore  the  party  to  service.    Ibid. 

NAVY  AGENT. 

1.  On  the  expiration  of  the  commission  of  a  navy  agent,  the  office  becomes 

vacant,  unless  a  new  appointment  is  made,  286. 

2.  Opinion  of  Attorney  General  Butler  in  case  of  Leonard  M  Parker  (2 

Opin.,  714)  questioned.     Ibid. 

3.  The  sureties  in  the  bond  of  a  navy  agent  are  liable  only  for  his  acts 

daring  the  continuance  of  his  commission.    Ibid. 

PACIFIC  RAILROAD  COMPANY. 

1.  Authority  of  the  several  attorneys  and  agents  of  the  Pacific  Railroad 

Company  to  receive  and  assign  the  bonds  deliverable  to  the  company 
under  acts  of  July  1,  1862,  and  July  20,  1864,  183. 

2.  Opinion  of  April  1, 1865,  reafiirmed,  188. 

3.  The  4th  and  5th  sections  of  tbe  act  of  July  1,  1862,  and  the  6th  and 

8th  sections  of  the  act  of  July  2,  1864,  relative  to  the  Pacific  Rail- 
road* require  that  the  report  of  the  commissioners,  upon  which  the 
bonds  are  authorized  to  be  issued  to  the  company,  shall  be  the  result 
of  the  joint  examination  and  judgment  of  the  three  commissioners, 
414. 

4.  The  Union  Pacific  Railroad  Company,  Eastern  Division,  cannot,  after 

the  expiration  of  three  years  from  the  date  of  the  act  of  July  1, 1862, 
abandon  the  original  route  from  Fort  Riley  to  the  100th  meridian, 
and  claim  the  withdrawal  from  pre-emption,  entry,  and  sale,  of  lands 
within  fifteen  miles  of  a  proposed  new  route  designated  on  a  map 
filed  in  the  Department  of  the  Interior,  462. 

PARDONING  POWER. 

1.  Where  a  fine  was  imposed  on  a  person  by  judicial  sentence,  on  convic- 

tion for  crime  against  the  United  States,  but  the  sentence  was  not 
enforced  during  the  lifetime  of  the  party,  the  President  has  power  to 
remit  the  fine  after  his  death,  35. 

2.  Commentary  on  the  constitutional  power  of  the  President  "  to  grant 

reprieves  and  pardons  for  offences  against  the  United  States,  except 
in  cases  of  impeachment,"  227. 

3.  After  condemnation  of  a  vessel  libeled  in  prize,  the  President  cannot 

affect  the  decree  by  directing  a  discontinuance  of  the  proceedings,  445. 

4.  The  President  cannot,  by  any  exercise  of  his  pardoning  power,  remit  or 

.  mitigate  the  forfeiture  of  property  confiscable  as  prize  of  war.    Ibid. 

PAROLED  PRISONERS, 

1.  Ihe  Government  of  the  United  States  should  not  interfere  with  pro- 
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cess  issued  out  of  a  State  court  in  Kentucky  for  the  arrest  of  "paroled 
rebel  prisoners,"  charged  with  robbery  on  the  occasion  of  Morgan's 
raid,"  240. 

PATENT  OFFICE. 

1.  The  increased  compensation  allowed  to  the  employ 6s  of  the  Patent 
Office,  for  the  fiscal  year  ending  June  30, 1866,  is  not  payable  by  vir- 
tue of  the  appropriation  made  by  the  3d  section  of  the  act  of  June  25, 
1864,  making  appropriations  for  the  fiscal  year  ending  June  30, 1865, 
387. 

PAYMASTERS'  CHECKS. 

1.  Checks  given  by  paymasters  are  valid  obligations  of  the  Government, 
although  dishonored  for  want  of  funds  to  the  credit  of  the  officers 
who  issued  them,  216. 

PENSION  LAWS. 

1.  Eliza  B  Burr  intermarried  with  Colonel  Aaron  Burr  a  revolutionary 

pensioner,  and  afterwards  obtained  a  decree  of  divorce,  absolutely 
dissolving  the  marriage.  Held,  that  she  was  not  entitled,  on  the 
death  of  Colonel  Burr,  to  be  placed  on  the  pension-roll  as  his  widow,  1. 

2.  A  pensioner  residing  in  an  insurrectionary  State,  who  did  not  take  up 

altos  against  the  United  States,  or  give  encouragement  to  the  rebel- 
lion, is  entitled,  upon  the  termination  of  the  hostile  relation,  to  be  paid 
the  pension  money  due  him  from  the  time  the  rebellion  began,  442. 

PIRACY.  ' 

1.  Robbery  on  the  lakes  is  piracy  within  the  meaning  of  our  extradition 

treaty  with  Great  Britain,  but  inasmuch  as  the  parties  engaged  in  the 
outrages  on  Lake  Erie  were  guilty  of  robbery  and  assault  with  intent 
to  commit  murder,  the  Secretary  of  State  was  advised,  in  view  of  the 
disputed  question  of  piracy  on  the  lakes,  that  their  extradition  should 
be  demanded,  at  the  hands  of  the  Canadian  authorities,  for  those 
offences,  114. 

POST  OFFICE  DEPARTMENT. 

The  Postmaster  General,  under  a  statute  authorising  proposals  for  ocean 
mail  steamship  service  between  the  United  States  and  Brazil,  accepted 
the  bid  of  the  "  New  York,  Neuvitas,  and  Cuba- Steamship  Company," 
charter*  d  to  carry  freight,  passengers,  and  mails  between  New  York 
and  Cuba.  There  were  two  other  proposals  for  the  contract.  After- 
wards all  the  stockholders  of  that  company  foriried  a  new  corporation, 
with  power  to  carry  the  mails  between  the  United  States  and  Brazil, 
and  obtained  the  assent  of  the  Postmaster  General  to  a  change  of  the 
name  of  thetsompany  to  that  of  the  "  United  States  and  Brazil  Mail 
Steamship  Company."  Six  months  subsequently  to  the  award  of  the 
contract  to  the  company,  and  after  the  io«  matiou  of  the  new  corpora- 
tion, the  next  lowest  bidder  demanded  that  the  contract  be  awarded 
to  him,  on  the  ground  of  defect  of  power  on  the  part  of  the  company 
to  perform  the  contemplated  service.  Held,  1st,  that  the  Postmaster 
General  should  have  disregarded  the  proposal  of  the  "  New  York, 
Neuvitas,  and  Cuba  Steamship  Company ; "  2d,  that  he  had  no  power 
to  execute  a  contract  with  the  "United  States  and  Bazil  Mail  Steam- 
ship Company;"  3d,  that  the  objection  urged  by  the  second  bidder 
not  having  been  made  within  a  reasonable  term,  the  contract  could 
not  be  awarded  to  him  or  the  third  bidder ;  and,  4th.  that  in  due 
execution  of  the  act,  the  Postmaster  General  should  invite  new  pro- 
posals for  the  service,  246. 

2.  A  mail  contractor  cannot  draw  pay  for  services  or  work  rendered  or 

done  prior  to  his  taking  the  oath  prescribed*  by  the  act  of  March  3, 
1863,498. 
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PRESIDENT, 

1.  Under  the  act  of  March  3,  1867,  requiring  the  Commissioner  of  the 

General  Land  Office  to  state  an  account  between  the  United  States 
and  the  State  of  Illinois  of  the  *'  two  per  cent,  fund,"  the  State  has 
no  legal  right  to  take  an  appeal  to  the  President,  and  require  him  to 
state  such  account,  after  the  refusal  of  the  Commissioner  of  the  Gen- 
eral Land  Office  and  of  the  Secretary  of  the  Interior  to  comply  with 
the  law,  14. 

2.  The  President  is  not  an  auditor  or  comptroller  of  accounts,  nor  the 

accountant  general  of  the  nation ;  but  he  may  require  an  accounting 
officer,  and  other  subordinate  executive  officers,  to  perform  the  duty 
imposed  on  them  by  statute.    Ibid. 

3.  The  Opinions  of  the  Attorneys  General,  touching  the  relation  of  the 

President  towards  the  administrative  officers  of  the  departments  and 
bureaux,  reviewed.     Ibid. 

4.  The  President  has  no  duty  to  perform  in  respect  to  an  application 
,     by  the  sureties  in  a  bond  given  to  the  United  States  under  the  guano 

island  act  of  August  18, 1856,  to  be  released  from  their  obligations  in 
consequence  of  a  breach  of  the  bond  by  the  principal,  30. 

5.  In  1864,  a  judge  of  a  State  court  of  Louisiana  complained  to  the  Presi- 

dent that  the  Governor  of  the  State  (Hah n)  had  removed  him,  without 
notice  or  cause,  from  his  office.  Mdd%  that  the  State  judiciary  had 
jurisdiction  in  the  case,  and  that  the  President  had  no  legal  authority 
in  the  premises,  116. 

6.  A  judgment  entered  on  a  bond  given  in  place  of  a  vessel  seised  for  a 

violation  of  the  act  of  July  7, 1838,  chap.  191,  is  incapable  of.  being 
affected  by  any  action  of  the  President,  who  cannot  invalidate  such 
judgment,  or  in  any  way  impair  its  force  and  effect  against  the 
stipulators,  122. 

7.  The  President  has  no  general  constitutional  or  statutory  power  to  remit 

judgments  obtained  against  sureties  in  recognizances  taken  in  crimi- 
nal proceedings  before  the  courts  of  the  United  States,  124. 

8.  The  act  of  Jane  17, 1812,  authorizes  the  President  to  remit  the  forfeiture 

of  recognizances  taken  in  such  proceedings  in  the  District  of  Co- 
lumbia.   Ibid. 

9.  There  is  no  statute  under  which  the  President  may  forgive,  discharge, 

or  reduce  generally  debts  due  to  the  United  States.    Ibid. 

10.  Where  the  President  made  a  temporary  appointment  of  a  collector  of 

internal  revenue  during  a  recess  of  the  Senate,  and  no  nomination 
was  made  during  the  next  regular  session  or  during  an  extra  session 
called  thereafter,  it  was  held,  that  the  President,  after  the  adjourn- 
ment of  the  extra  session,  might  fill  the  vacancy  by  a  second  tem- 
porary appointment,  179. 

11.  Where  a  steamer  was'  seized  by  a  military  force  in  an  insurrectionary 

State,  and  remained  in  such  custody  till  the  termination  of  hostilities, 
without  an  adjudication  by  a  court  of  prize,  and  without  being  turned 
over  to  a  Treasury  agent,  it  was  held,  that  the  President  might  law- 
folly  restore  the'  vessel  to  the  owner,  484. 

PRIZE-MONEY. 

1.  The  commander  of  a  squadron  is  not  en  titled*  to  share  in  prises  taken 

by  a  vessel  of  that  squadron  after  he  has  transferred  the  command  to 
his  successor,  although  the  captures  were  made  in  pursuance  of  in- 
structions issued  by  such  commander  before  the  transfer  of  his  com- 
mand, 9 

2.  The  flag-officer  of  a  squadron  is  not  en  titled  to  the  share  of  prize-money 

accruing  to  the  captain  of  his  flag-ship  from  captures  made  by  that 
ship  while  her  captain  was  detached  on  account  of  illness,  and  the 
flag-officer  was  defucto  in  command  of  her.    Ibid. 

3.  On  a  question  as  to  the  distribution  of  the  proceeds  of  certain  prize 

property  captured  by  the  United  States  steamer  Santiago  de  Cuba, 
Captain  Glisson,  on  the  29tW  and  30th  of  June,  and  the  1st  of  July, 
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PRIZE-MONEY  (Continued.) 

1864,  it  waft  held,  that  the  capturing  vessel  was  un<Jer  the  "  immediate 
command"  of  Admiral  Lee,  as  commander-in-chief  of  the  north  At- 
lantic blockading  sqnadron ;  and  that  Admiral  Lee  was  entitled, 
under  the  act  of  July  17, 1862,  to  one-twentieth  part  of  the  prize- 
money  awarded  to  the  vessel  making  the  capture,  94. 

4.  The  prize  act  of  June  30, 1864,  does  not  alter  the  rale  of  distribution 

of  prize-money  in  cases  of  maritime  captures  pending  at  the  date  of 
the  act,  but  the  proceeds  in  those  cases  are  distributable  according  to 
the  law  existing  at  the  time  of  the  captures,  102. 

5.  The  law  regulating  the  distribution  of  prize-money  among  naval  cap- 

ton  is  a  conditional  grant  by  Congress,  and  as  soon  as  the  conditions 
are  fulfilled  the  grant  becomes  absolute.    Ibid. 

6.  Commodore  Wilkes,  having,  without  authority,  and  in  disobedience  of 

the  orders  of  the  Navy  Department,  usurped  command  of  the  United 
States  steamer  Vanderbilt,  cannot  claim  any  share  of  the  prizes  cap- 
tured by  that  vessel,  147 

7.  Commander  Wyman  cannot  share  in  those  prizes  while  acting  under 

orders  of  Commodore  Wilkes  on  board  of  that  vessel.    Ibid. 

8.  Share  of  commander  of  capturing  vessel,  148. 

9.  The  flag-officer,  fleet-captain,  ana  divisional  commanders  of  a  fleet  art 

respectively  entitled  to  the  same  interest  in  ransom- money,  salvage, 
ana  bounty-money,  accruing  to  any  vessel  of  the  navy,  being  one  of 
a  fleet  or  squadron,  that  they  would  have  in  prize-money  in  a  like 
case,  326. 
tO.  An  officer  of  a  fleet  absent  with  leave  from  the  command  to  which  he 
is  attached,  for  the  purpose  of  attending  to  his  private  affairs,  is  not 
entitled  to  share  in  prizes  captured  during  his  absence,  327. 
1.  The  prize-certificates  issued  to  Samuel  Harding,  Jr.,  as  acting  ensign, 
.     cannot  be  paid  in  the  hands  of  Walter  Taylor,  519. 

PROVISIONAL  STATE  GOVERNMENT. 

1.  The  military  authorities  of  the  United  States  in  the  State  of  Missis- 
sippi, during  the  existence  of  the  provisional  government  therein 
established  by  the  President,  had  authority  to  arrest  and  imprison  a 
citizen  for  crime,  and  hold  him  in  disregard  of  a  writ  of  habeas  corpu* 
issued  by  the  judge  of  a  court  appointed  by  the  provisional  governor, 
322. 

PUBLIC  LANDS. 

1.  A  grant  of  public  land  by  statute  is  the  highest  and  strongest  form  of 

title  known  to  our  law.  It  is  stronger  than  a  patent,  which  may  be 
annulled  by  the  judiciary  upon  a  proper  case  shown ;  whereas  even 
Congress  cannot  repeal  a  statutory  grant,  47. 

2.  The  act  of  August  14, 1848, kl  to  establish  the  Territorial  Government 

of  Oregon,"  vests  in  each  religious  society  a  perfect  title  to  the  land 
(not  exceeding  six  hundred  and  forty  acres)  occupied  by  it  in  the 
Territory  of  Oregon  on  the  day  of  the  date  of  the  act,  as  a  mission- 
ary station  among  the  Indians ;  and  all  that  a  claimant  of  land  under 
that  act  is  required  to  prove  to  establish  a  perfect  title  is,  that  upon 
the  14th  of  August,  1848,  it  did  occupy  the  land  as  a  missionary  sta- 
tion among  the  Indian  tribes  in  said  Territory.    Ibid. 

3.  The  question  of  fact  upon  which  the  title  of  claimants  under  the  act 

depends  should  be  left  by  the  Land  Office  to  the  decision  of  the 
courts.    Ibid. 

4.  No  executive  officer  has  power  to  determine  that  question  definitively. 

The  claimant  may  recover  the  land  in  the  courts  even  after  a  decis- 
ion against  them  by  the  Land  Office.    Ibid. 

i.  The  Land  Office  should  refuse  to  issue  a  patent  to  claimants  of  land 
under  the  act  of  August  14, 1848,  and  thus  decline  jurisdiction  of  the 
questions  of  fact  on  which  their  title  depends.    Ibid. 

6.  The  Slate  of  Minnesota,  by  the  grant  to  her  of  sections  16  and  36  in 
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PUBLIC  LANDS  (Continued.) 

every  township  of  public  lands  in  the  State,  acquired  no  title  to 
township  sections  16  and  36  within  the  Sioux  half-breed  reserva- 
tion, west  of  Lake  Pepin,  as  against  the  holders  of  scrip  issued  to  the 
half-breeds  of  the  Sioux  nation  in  exchange  for  their  interest  in  the 
said  reservation  under  the  act  of  July  17, 1854,  chap.  83,  59. 
7.  The  Government,  like  an  individual,  has  no  power  to  withdraw  or 
annul  its  grant  of  land.  The  first  lawful  grant  must  stand ;  and  the 
second  cannot  operate  as  a  conveyance,  for  the  reason   that  the 

frantor,  when  he  made  it,  had  no  estate  to  convey.  Ibid, 
e  Secretary  of  the  Interior  has  no  power,  under  the  act  of  July  12, 
1862,  to  set  apart  to  the  Slate  of  Iowa,  from  the  public  lands  within 
her  limits,  an  amount  equal  to  so  much  of  the  alternate  sections  of 
public  lands,  in  a  strip  five  miles  wide  on  each  side  of  the  Des  Moines 
river,  between  its  mouth  and  the  Raccoon  Fork,  as  was  sold  or  dis- 
posed of  by  the  United  States  at  the  date  of  the  act  of  August  8, 
1848,  453 
9.  The  State  of  Iowa  is  entitled  to  the  purchase-money  of  swamp  lands 
within  her  limits,  which  were  entered  with  cash  prior  to  the  passage 
of  the  act  of  March  3,  1857,  467. 

10.  She  is  also  entitled  to  indemnity  in  land  for  such  swamp  lands  as  were 

located  with  warrant  or  scrip  prior  to  the  passage  of  that  act.    Ibid. 

11.  Congress  had  power  to  dispose  of  lands  claimed  by  settlers  upon  the 

Soscol  ranch,   in  California,  under  the  pre-emption  laws,  at  any 
time  before  the  proof  and  payment  required  by  those  laws  were 
'  made,  490. 

12.  Settlement  on  the  public  lands  of  the  United  States  confers  of  itself  no 

right  against  the  Government.  It  gives  the  settler,  under  the  pre- 
emption laws,  a  right  to  enter  the  lands  occupied  and  improved, 
when  they  are  opan  to  sale  and  he  has  complied  with  the  laws  in 
respect  to  proof  of  settlement  and  payment  of  the  prescribed  con- 
sideration.    Ibid, 

13.  Congress  had  power,  as  against  persons  who,  before  the  passage  of  the 

act  of  March  3,  1863,  had  settled  upon  the  lands  in  that  ranch,  but 
who  had  not  perfected  their  right  of  entry,  to  confer  upon  claimants, 
under  the  Vallejo  title,  an  absolute  title  to  all  the  land  purchased 
from  Vallejo  or  his  assigns.     Ibid. 

14.  It  was  the  intention  of  Congress  to  enable  any  bona  fide  purchaser 

from  Vallejo,  whether  resident  or  not  of  California  who  should  prove 
that  he  had  effected,  either  personally  or  through  a  tenant,  settlement 
of  part  of  the  tract  embraced  by  his  claim,  to  acquire  title  thereto 
from  the  United  States.    Ibid. 

PURCHASE  OF  LAND. 

1.  An  act  of  Congress  appropriating  a  sum  of  money  "  for  permanent 

defences  at  Narragansett  bay"  will  not  authorise  the  purchase,  on 
account  of  the  United  States,  of  a  tract  of  land  as  a  site  for  a  pro- 
posed fort  at  the  place  mentioned  in  the  statute,  201. 

2.  Construction  and  effect  of  the  7th  section  of  the  act  of  May  1. 1820. 

Ibid. 

REBELLION. 

1.  United  States  property  in  the  hands  of  persons  within  the  jurisdiction 
of  a  friendly  foreign  State  may  be  recovered  by  appropriate  judicial 
proceedings  instituted  by  the  United  States  in  the  courts  of  the  for- 
eign Government,  292. 

REMISSION  OF  FORFEITURES. 

1.  The  Secretary  of  the  Treasury,  and  not  the  President,  has  power  to 
remit  the  forfeiture  of  a  vessel  incurred  by  violation  of  the  2d  section 
of  the  act  of  July  7, 1838,  chap.  191,  for  the  better  security  of  the 
lives  of  passengers  on  steam  vessels,  122. 
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REMISSION  OF  FORFEITURES  ( Continued. 

2.  The  Secretary  of  the  Treasury  has  no  power,  under  the  8th  section  of 
the  act  of  July  13,  1861,  to  remit  the  forfeiture  of  a  vessel  or  cargo, 
incurred  under  the  law  of  war,  on  account  of  a  breach  of  blockade, 
439. 

SECRETARY  OF  THE  TREASURY. 

1.  The  Secretary  of  the  Treasury  has  power,  after  an  entry  has  been  made 
upon  an  invoice,  believed  by  the  importer  to  contain  a  true  statement 
of  the  actual  market  value  of  the  goods,  to  permit  the  importer, 
before  payment  of  duties,  to  substitute  another  invoice,  giving  a  less 
value,  in  case  it  appears  affirmatively  that  the  second  invoice  truly 
stated  the  actual  market  value,  and  that  such  true  and  actual  value 
was  not  inserted  in  the  original  invoice  by  reason  of  mistake,  532. 

SLAVERY  IN  MEXICO. 

1.  The  so-called  "protective  regulations"  established  by  Maximilian,  as 
Emperor  of  Mexico,  for  the  government  of  workingmen  brought 
into  the  country  by  immigrants,  constitute  a  law  for  the  enslavement 
of  such  workingmen,  373. 

SOULfi'S  CASE. 

1.  Advice  as  to  the  action  proper  to  be  taken  by  the  Government  to  secure 
the  determination  of  the  questions  arising  in  that  cause,  429. 

SURRENDER  OF  REBEL  ARMY. 

1.  By  the  terms  of  the  surrender  to  General  Grant  of  the  army  under  the 

rebel  Lee,  on  the  9th  of  April,  1865,  the  officers  of  that  army  who 
resided  before  the  rebellion  ru  the  loyal  States,  and  went  to  Virginia 
or  elsewhere  and  entered  into  the  rebel  service,  are  not  entitled  to 
return  to  their  former  homes  in  the  loyal  States,  204. 

2.  Persons  in  the  civil  service  of  the  rebellion  are  not  embraced,  by  the 

terms  of  the  surrender  of  that  army.    Ibid. 

3.  Officers  of  that  army  have  no  right  after  the  surrender  to  wear  their 

uniforms  in  public  in  the  loyal  States.    Ibid. 

TRADE-MARKS. 

1.  State  legislation  on  subject  of  trade- marks  noticed,  352 
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